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OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 831 


Procedures To Offset Debts Due the 
United States From Benefits Payable 
to a Debtor From the Civil Service 
Retirement and Disability 


AGENCY: Office of Personnel 
Management. 
ACTION: Final regulations. 


sumMaRY: The Office of Personnel 
Management (OPM) is issuing final 
regulations describing procedures to 
offset debts due the United States from 
benefits payable to a debtor from the 
Civil Service Retirement and Disability 
Fund (Fund). These regulations are 
necessary, in part, because of 
amendments in the Debt Collection Act 
of 1982 (Pub. L. 97-365, enacted October 
25, 1982) and the revised Federal Claims 
Collection Standards (FCCS) published 
jointly by the General Accounting Office 
and the Department of Justice (4 CFR 
101.1 et seq., 49 FR 8889, dated March 9, 
1984). 
EFFECTIVE DATE: January 20, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Patricia A. Rochester, (202) 632-1265. 
SUPPLEMENTARY INFORMATION: On 
January 4, 1985, we published (50 FR 
473) proposed amendments to our 
interim regulations (August 25, 1981, 46 
FR 42835) for offsetting other Federal 
agencies’ debts from the Fund. 
Interested parties were given until 
March 5, 1985, to submit comments. 
We received comments from five 
Federal agencies and two labor 
organizations. The following 
summarizes the comments, suggestions, 
and actions taken. 


1. Section 831.1803—Definitions 


a. The definition of “debt” includes 
examples of items included in the scope 


of the term. One commenter suggested 
that we expand the list to include 
advanced sick or annual leave, travel 
advances, equipment not returned to the 
agency upon separation, and repayment 
of moving expenses if an employee 
doesn’t stay with the agency for 1 year. 
We did not adopt the suggestion. The 
list is not intended to be exhaustive; 
and, we do not want to give the 
impression that we will reject a claim 
when the source of the debt is not 
specifically named. The controlling 
phrase in the definition is ‘an amount 
owed to the United States.” A debt 
owed to the United States will be 
collected, if possible, regardless of its 
source. 

b. The definition of “agency” is 
revised to be consistent with the 


definition of “agency” in 5 CFR 550.1104. 


2. Section 831.1804—Conditions for 
requesting an offset 


Paragraph (a) of this section formerly 
required that an agency’s debt claim 
total at least $100 (unless it accrues 
because of an individual's failure to pay 
health benefits premiums while he or 
she is in nonpay status or while his or 
her salary is not sufficient to cover 
premiums) before we would make an 
offset from the Fund. A commenter 
suggested that we reduce the minimum 
to $50. After further consideration, we 
eliminated the $100 minimum. A debt 
claim will not be rejected because of the 
amount. 


3. Section 831.1805—Creditor agency 
processing for non-fraud claims 


a. Section 831.1805(b)(2) describes 
procedures for submitting a nonfraud 
claim that has been partially collected 
under the salary offset procedures in 5 
U.S.C. 5514. One commenter requested 
that we specifically identify the “debt 
claim” mentioned in paragraph (b)(2)(ii). 
We amended the paragraph to show 
that Standard Form 2805 (Request for 
Recovery of Debt Due the United States) 
must be used. 

b. Section 831.1805(b)(3) describes the 
normal procedures agencies must use to 
submit a debt claim, unless the claim is 
based on a court's judgment for a 
specified amount, was partially 
collected under section 5514, or is 
excepted from normal procedures by 5 
CFR 831.1805(b)(4). 

Another commenter noticed that the 
supplementary information says a claim 
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can be filed even if the debtor does not 
respond to the notice that an offset will 
be made and suggested that this 
information be included in the 
regulatory text. We agree. The 
information is now included at 
paragraph (b)(3)(ii). 

c. Section 831.1805(b)(34) lists debt 
claims that are excepted from the 
procedures described in § 831.1805 
(b)(3). A commenter suggested that 
collections to which the debtor has 
consented in writing should be 
exempted from the procedures 
described in paragraph (b)(3) by 
including them in paragraph (b)(4). 

We cannot agree with this suggestion. 
In our opinion, to have a valid consent, 
the creditor agency must inform the 
debtor of the intended action to offset 
his or her retirement and describe any 
available rights. Once informed, the 
debtor's election to waive these rights 
constitutes “consent.” Therefore, the 
requirements described in 
§831.1805(b)(3) (i.e., that the agency 
notify the debtor of the intended 
collection and submit an SF 2805 with 
the necessary certifications) still apply, 
but there is less information to be 
certified if the agency submits the 
debtor's signed consent. 

d. Proposed paragraph (b)(5) 
concerning the notice of debt is 
renumbered as paragraph (b)(6) and a 
new paragraph (b)(5) is inserted to cover 
general certification requirements for all 
debt claims against the Fund that have 
not been given special treatment under 
§831.1805(b)(4). One commenter noted 
that some of the items required by our 
regulations are not required by the 
FCCS at 4 CFR 102.4(b). The commenter 
suggested that an agency should only 
certify that all procedures have been 
followed. 

This suggestion was not adopted for 
several reasons. First, §102.4(b) does not 
prohibit a request for certification of 
additional items. Second, we believe the 
additional information is required as a 
result of the class action suit involving 
our collection of debts for other Federal 
agencies (Rhinehart v. Seneca, et al., CA 
No. 78-2472, (D.D.C.)). In 1981, we 
resolved one of the plaintiff's 
concerns—that agency certifications of 
completed notice and due process 
procedures were sometimes 
inaccurate—by establishing a procedure 
for verifying that notice and due process 
had been provided. 





The original verification procedure 
involved asking the debtor if the 
certification was correct. If the debtor 
said no, we then asked the creditor 
agency to review its records, see that 
the required due process was indeed 
given and recertify the claim. This 
process created a substantial 
correspondence workload and delayed 
payment to the creditor agency until we 
received the requested information or 
the time period allotted to submit the 
information expired. 

We believe the information now 
required by § 831.1805(b)(5)(vii) verifies 
the agency's certification and eliminates 
the need to ask the debtor for 
information. The result will be a reduced 
correspondence workload and prompter 
payments to creditor agencies. 

Because we will provide a temporary 
form until we can revise Standard Form 
2805, the creditor agency will merely 
have to check one or more boxes and 
insert a date(s) or attach a copy of the 
debtor's consent or acknowledgment. 
We think the end result is well worth 
the minimal increased effort required 
froim the creditor agency. 

e. Another one of the general 
certification requirements called for 
creditor agency certification of the 
number, amount, and commencing date 
of the installment deductions, and a 
statement as to whether additional 
interest accrues. One commenter felt 
that the creditor agency would not be in 
a position to know the installment 
information required. The commenter 
suggested that this requirement be 
deleted. 

We adopted this suggestion in part. 
The requirement to specify the number 
and commencing date of the 
installments has been eliminated. 
However, the amount or percentage of 
the monthly installments must be 
provided by the creditor agency for all 
installment collections. We believe the 
responsibility for establishing and 
notifying the debtor of the amount of the 
proposed deduction and considering any 
claims of financial hardship it causes 
belong to the creditor agency. The 
appropriate place to suggest the amount 
of the intended deduction seems to be in 
the creditor agency's notice of intention 
to make the administrative offset. If the 
deduction will strain the debtor's 
finances, he or she may then advise the 
creditor agency and provide the 
necessary documentation to establish a 
more satisfactory deduction before the 
agency sends us the request to 
commence recovery action. 

f. Section 831.1805(c) describes the 
time limits for submitting records and 
debt claims or notices. This provision is 
the same as it was in the proposal. A 


commenter suggested that OPM increase 
the 60-day time limit in paragraph (c)(2) 
to 90 days to allow agencies sufficient 
time to perform leave audits and 
complete closing actions. 

We did not adopt this suggestion 
because we have already increased the 
time limit to 60 days. We do not feel that 
we can justify routinely holding the 
former employee's funds for additional 
30 days. 


4. Section 831.1806—OPM processing 


a. Section 831.1806(b)({2) describes 
OPM procedures for processing a debt 
claim when the debtor has not applied 
for refund. A commenter suggested that 
we establish procedures for updating a 
debt claim we have been holding for 
future recovery. We are adding a new 
paragraph (b)(3) describing such 
procedures. 

b. Section 831.1806(d) states the 
procedures for processing complete debt 
claims against annuities. A commenter 
was concerned that the provision for 
beginning annuity offset in the next 
available annuity payment would not 
give an annuitant enough time to show 
that, because of changed financial 
circumstances, the offset would result in 
undue hardship, or to offer a 
satisfactory repayment plan as an 
alternative to offset. 

When an application comes in more 
than 1 year after OPM receives the 
creditor agency's claim, we have added 
§ 831.1806(d)(2)(ii) allowing creditor 
agencies time to allow the debtor an 
opportunity to show changed financial 
circumstances or to offer an alternative 
repayment plan (see 4 CFR 102.3(c)). The 
agency may then give us revised 
instructions, if necessary, before we 
begin processing the claim. 


5. Section 831.1807—Limitations on 
withholdings 


Section 831.1807 proposed to limit the 
amount of the monthly deduction 
creditor agencies could deduct from an 
annuitant's benefits unless he or she 
consented to a larger deduction. 

a. One commenter noted that the 
statutory 15 and 25 percent limitations 
on salary and judgment offsets, 
respectively, do not specifically apply to 
collections from civil service annuity. 
Further, in some instances, such a 
limitation will hinder collection of large 
debts when interest is being charged. 

After further consideration, we have 
increased the amount of annuity that 
creditor agencies may deduct without 
the debtor's consent to a maximum of 50 
percent of net annuity. However, there 
is no limitation on the deduction if the 
debt is based upon a civil judgment 
determining that a debt is due the 
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United States and a higher percentage of 
annuity is necessary to recover the 
amount of the judgment within 3 years. 

b. Another commenter asked us to 
include provisions for offsets authorized 
by specific laws such as the Internal 
Revenue Code and the Social Security 
Act. 

We did not adopt this suggestion. The 
offsets we make under the Internal 
Revenue Code and the Social Security 
Act are specifically addressed in 
§ 831.1805(b)(4). For the most part, we 
handle such collections by procedures 
specifically designed for the type of 
claim involved. 

c. A third commenter asked us to 
include provisions for offsetting debts 
arising from travel, transportation, and 
training. Because there are special 
provisions for collecting these debts 
from pay (5 U.S.C. 4108, 5705, 5723, etc.), 
the commenter believes that special 
provisions should also be made for 
collecting these debts from the Fund. 

We do not agree that special 
provisions are necessary to collect such 
debts from the Fund. In our regulations, 
special procedures are provided when a 
type of debt will be processed 
differently from normal procedures. 
Because none of the specific offset 
statutes the commenter mentioned 
contain procedures for making the 
collection, agencies must use the due 
process procedures in the FCCS (4 CFR 
101.4). The majority of debts addressed 
by these final regulations will also be 
processed under the due process 
procedures in the FCCS; therefore, a 
special processing procedure is not 
necessary. 


6. Section 831.1808—Special processing 
for fraud claims 


Section 831.1808 describes special 
procedures for processing debts that 
involve possible fraud. One commenter 
asked whether we wanted agencies to 
send all potential fraud claims to the 
Department of Justice (Justice) 
regardless of the amount. 

Agencies must continue to refer 
claims to Justice as provided in guidance 
published by the General Accounting 
Office and Justice. We have revised 
paragraph (a) slightly so it is clear that 
our procedures apply once an agency 
has decided that a claim must be 
referred to Justice for consideration as a 
fraud claim. 


7. General editorial changes 


In addition to the changes described 
above, we made general editorial 
changes throughout the regulatory text 
to clarify and strengthen its contents. 
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E.O. 12291, Federal Regulation 


I have determined that this is not a 
major rule as defined under section 1(b) 
of E.O, 12291, Federal Regulation. 
Regulatory Flexibility Act 

I certify that these regulations will not 
have a significant economic impact on a 
substantial number of small entities 
because they concern administrative 
practices that will affect only the 
Federal Government. 


List of Subjects in 5 CFR Part 831 


Administrative practice and 
procedures, Claims, Disability benefits, 
Firefighters, Government employees, 
Law enforcement officers, Pensions, 
Retirement. 


U.S. Office of Personnel Management. 
Constance Horner, 
Director. 


Accordingly, OPM is revising Subpart 
R of Part 831 of Title 5 of the Code of 
Federal Regulations to read as follows: 


PART 831—RETIREMENT 


* * * * * 


Subpart R—Agency Requests to OPM for 
Recovery of a Debt from the Civil Service 
Retirement and Disability Fund 


- 1801 Purpose. 

. 1802 Scope. 

. 1803 Definitions. 

. 1804 Conditions for requesting an 
offset. 

. 1805 Creditor agency processing for 
non-fraud claims. 

. 1806 OPM processing for non-fraud 
claims. 

. 1807 Installment withholdings. 

. 1808 Special processing for fraud 
claims. 


Authority: 5 U.S.C. 8347. 


Subpart R—Agency Requests to OPM 
for Recovery of a Debt from the Civil 
Service Retirement and Disability Fund 


§ 831.1801 Purpose. 

This subpart prescribes the 
procedures to be followed by a Federal 
agency when it requests the Office of 
Personnel Management (OPM) to 
recover a debt owed to the United 
States by administrative offset against 
money due and payable to the debtor 
from the Civil Service Retirement and 
Disability Fund (the Fund). This subpart 
also prescribes the procedures that OPM 
must follow to make these 
administrative offsets. 


§ 831.1802 Scope. 

This subpart applies to agencies, 
employees, and Members, as defined by 
§ 831.1803. 


§ 831.1803 Definitions. 

For purposes of this subpart, terms are 
defined as follows— 

“Act” means the Federal Claims 
Collection Act of 1966 as amended by 
the Debt Collection Act of 1982 and 
implemented by 4 CFR 101.1 et segq., the 
Federal Claims Collection Standards 
(FCCS). 

“Administrative offset” means 
withholding money payable from the 
Fund to satisfy a debt to the United 
States under 31 U.S.C. 3716. 

“Agency” means (a) an Executive 
agency as defined in section 105 of title 
5, United States Code, including the U.S. 
Postal Service and the U.S. Postal Rate 
Commission; (b) a military department, 
as defined in section 102 of title 5, 
United States Code; (c) an agency or 
court in the judicial branch, including a 
court as defined in section 610 of title 28, 
United States Code, the District Court 
for the Northern Mariana Islands, and 
the Judicial Panel on Multidistrict 
Litigation; (d) an agency of the 
legislative branch, including the U.S. 
Senate and the U.S. House of 
Representatives; and (e) other 
independent establishments that are 
entities of the Federal Government. 

“Annuitant” has the same meaning as 
in section 8331(9) of title 5, United States 
Code. 

“Annuity” means the monthly benefit 
payable to an annuitant or survivor 
annuitant. 

“Compromise” has the same meaning 
as in 4 CFR Part 103. 

“Consent” means the debtor has 
agreed in writing to administrative 
offset after receiving notice of all rights 
under 31 U.S.C. 3716 and this subpart. 

“Creditor agency” means the agency 
to which the debt is owed. 

“Debt” means an amount owed to the 
United States on account of loans 
insured or guaranteed by the United 
States, and other amounts due the 
United States from fees, duties, leases, 
rents, royalties, services, sales of real or 
personal property, overpayments, fines, 
penalties, damages, interests, taxes, 
forfeitures, etc. 

“Debt claim” means an agency 
request for recovery of a debt in a form 
approved by OPM. 

“Debtor” means a person who owes a 
debt, including an employee, former 
employee, Member, former Member, or 
the survivor of one of these individuals. 

“Employee” has the same meaning as 
in section 8331(1) of title 5, United States 
Code, and includes reemployed 
annuitants and employees of the U.S. 
Postal Service. 

“Fraud claim” means any debt 
designated by the Attorney General (or 
designee) as involving an indication of 
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fraud, the presentation of a false claim, 
or misrepresentation on the part of the 
debtor or any other party having an 
interest in the claim. 

“Fund” means the Civil Service 
Retirement and Disability Fund 
established under 5 U.S.C. 8348. 

“Lump-sum credit” has the same 
meaning as in section 8331(8) of title 5, 
United States Code. 

“Member” has the same meaning as in 
section 8331(2) of title 5, United States 
Code. 

“Net annuity” means annuity after 
excluding amounts requried by law to 
be deducted. For example, Federal 
income tax is excluded up to the 
maximum amount that the individual is 
entitled to for all dependents. Other 
examples of exclusions are group health 
insurance premiums (including amounts 
deducted for Medicare) and group life 
insurance premiums. 

“Paying agency” means the agency 
that employs the debtor and authorizes 
the disbursement of his or her current 
pay account, 

“Refund” means the payment of a 
lump-sum credit to an individual who 
meets all requirements for payment and 
files application for it. 


§ 831.1804 Conditions for requesting an 
offset. 

An agency may request that money 
payable from the Fund be offset to 
recover any valid debt due the United 
States when all of the following 
conditions are met: 

(a) The debtor failed to pay all of the 
debt on demand, or the creditor agency 
has collected as much as possible from 
payments due the debtor from the 
paying agency; and 

(b) The creditor agency sends a debt 
claim to OPM (under § 831.1805(b) (1), 
(2), (3), or (4), as appropriate) after doing 
one of the following: 

(1) Obtaining a court judgment for the 
amount of the debt; 

(2) Following the procedures required 
by 31 U.S.C. 3716 and 4 CFR 102.4; 

(3) Following the procedures required 
by 5 U.S.C. 5514 and § 550.1107 of this 
title; or 

(4) Following the procedures agreed 
upon by the creditor agency and OPM, if 
it is excepted by § 831.1805(b)(4) from 
the completion of procedures prescribed 
by § 831.1805(b)(3). 


§ 831.1805 Creditor agency processing for 
non-fraud claims. 

(a) Where to submit the debt claim, 
judgment or notice of debt—(1) Creditor 
agencies that are not the debtor’s 
paying agency. (i) If the creditor agency 
knows that the debtor is employed by 
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the Federal Government, it should send 
the debt claim to the debtor's paying 
agency for collection. 

(ii) If some of the debt is unpaid after 
the debtor separates from the paying 
agency, the creditor agency should send 
the debt claim to OPM as described in 
paragraph (b) of this section. 

(2) Creditor agencies that are the 
debtor's paying agency. Ordinarily, 
debts owed the paying agency should be 
offset under 31 U.S.C. 3716 from any 
final payments (salary, accrued annual 
leave, etc.) due the debtor. If a balance 
is due after offsetting the final payments 
or the debt is discovered after the 
debtor has been paid, the paying agency 
may send the debt :laim to OPM as 
described in parag«aph (b) of this 
section. 

(b) Procedures for submitting a debt 
claim, judgment or notice of debt to 
OPM—({1) Debt claims for which the 
agency has a court judgment. If the 
creditor agency has a court judgment 
against the debtor specifying the amount 
of the debt to be recovered, the agency 
should send the debt claim and two 
certified copies of the judgment to OPM 

(2) Debt claims previously processed 
under 5 U.S.C. 5514. If the creditor 
agency previously processed the debt 
claim under section 5514, it should— 

(i) Notify the debtor that the claim is 
being sent to OPM to complete 
collection from the Fund; and 

(ii) Send the debt claim (on SF 2805) to 
OPM with two copies of the paying 
agency's certification of the amount 
collected and one copy of the notice to 
the debtor that the claim was sent to 
OPM. 

(3) Debt claims not processed under 5 
U.S.C. 5514, reduced to court judgment, 
or excepted by paragraph (b)(4) of this 
section. (i) If the debt claim was not 
processed under § 5514, reduced to court 
judgment or excepted by paragraph 
(b)(4) of this section, the creditor agency 
must— 

(A) Comply with the procedures 
required by 4 CFR 102.4—issuing written 
notice to the debtor of the nature and 
amount of the debt, the agency's 
intention to collect by offset, the 
opportunity to inspect and copy agency 
records pertaining to the debt, the 
opportunity to obtain review within the 
agency of the determination of 
indebtedness, and the opportunity to 
enter into a written agreement with the 
agency to repay the debt; and 

(B) Complete the appropriate debt 
claim : 

(ii) If the debtor does not respond to 
the creditor agency's notice within the 
allotted time and there is no reason to 
believe that he or she did not receive the 
notice, the creditor agency may submit 


the debt claim to OPM after certifying 
that notice was issued and the debtor 
failed to reply. 

(iii) If the debtor responds to the 
notice by requesting a review (or 
hearing if one is available), the review 
(or hearing) must be completed before 
the creditor agency submits the debt 
claim. 

(iv) If the debtor receives the notice 
and responds by consenting to the 
collection, the creditor agency must 
send a copy of the debtor's consent 
along with the debt claim. 

(4) Debt claims excepted from 
procedures described in paragraph 
(b}(3) of this section. Creditor agencies 
follow specific procedures approved by 
OPM, rather than those described in 
paragraph (b)(3) of this section, for the 
collection of— 

(i) Debts due because of the 
individual's failure to pay health 
benefits premiums while he or she was 
in nonpay status or while his or her 
salary was not sufficient to cover the 
cost of premiums; 

(ii) Unpaid Federal taxes to be 
collected by Internal Revenue Service 
levy; 

(iii) Premiums due because of the 
annuitant's election of Part B, Medicare 
coverage (retroactive collection limited 
to 6 months of premiums); or 

(iv) Overpaid military retired pay an 
annuitant elects in writing to have 
withheld from his or her annuity. 

(5) General certification requirements 
for debt claims. Creditor agencies 
submitting debt claims must certify— 

(i) That the debt is owed to the United 
States; 

(ii) The amount and reason for the 
debt and whether additional interest 
accrues; 

(iii) The date the Government's right 
to collect the debt first accrued; 

{iv) The agency has complied with the 
applicable statutes, regulations, and 
OPM procedures; 

(v) That if a competent administrative 
or judicial authority issues an order 
directing OPM to pay a debtor an 
amount previously paid to the agency 
(regardless of the reasons behind the 
order), the agency will reimburse OPM 
or pay the debtor directly within 15 days 
of the date of the order (NOTE: OPM 
may, at its discretion, decline to collect 
other debt claims sent by an agency that 
does not abide by this certification.); 

(vi) If the collection will be in 
installments, the amount or percentage 
of net annuity in each installment; and, 

(vii) If the debtor does not (in writing) 
consent to the offset, or does not (in 
writing) acknowledge receipt of the 
required notices and procedures, or the 
creditor agency does not document a 
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judgment offset or a previous salary 
offset, the action(s) taken to comply 
with 4 CFR 102.3, including any required 
hearing or review, and the date(s) the 
action(s) was taken. 

(6) Notice of debt. When a creditor 
agency cannot send a complete debt 
claim, it should notify OPM of the 
existence of the debt so the lump-sum 
will not be paid before the debt claim 
arrives. 

(i) The notice to OPM must include a 
statement that the debt is owed to the 
United States, the date the debt first 
accrued, and the basis for and amount 
of the debt, if known. If the amount of 
the debt is not known, the agency must 
establish the amount and notify OPM in 
writing as soon as possible after 
submitting the notice. 

(ii) The creditor agency may either 
notify OPM by making a notation in 
column 8 [Remarks] under “Fiscal 
Record” on the Standard Form 2806 
(Individual Retirement Record), if the SF 
2806 is in its possession, or if not, by 
submitting a separate document 
identifying the debtor by name, giving 
his or her date of birth, social security 
number, and date of separation, if 
known. 

(c) Time limits for sending records 
and debt claims to OPM—(1) Time 
limits for submitting debt claims. Unless 
there is an application for refund 
pending, there is no specific time for 
submitting a debt claim or notice of debt 
to OPM. Generally, however, agencies 
must file a debt claim before the statute 
of limitations expires (4 CFR 102.4(c)) or 
before a refund is paid. Time limits are 
imposed (see §831.1806(a)) when the 
debtor is eligible for a refund and OPM 
receives his or her application 
requesting payment. In the latter 
situation, creditor agencies must file a 
complete debt claim within 120 days (or 
180 days if the agency requests an 
extension of time before the refund is 
paid) of the date OPM requests a 
complete debt claim. 

(2) Time limit for submitting 
retirement records tc OPM. A paying 
agency must send an individual's SF 
2806 to OPM no later than 60 days after 
the separation, termination, or entrance 
on duty in a position in which the 
employee is not covered by the Civil 
Service Retirement System. § 831.1806 
OPM processing for non-fraud claims. 

(a) Refunds—incomplete debt claims. 
(1) If a creditor agency sends OPM a 
notice of debt or an incomplete debt 
claim against a refund OPM is 
processing for payment, OPM will 
withhold the amount of the debt but will 
not make any payment to the creditor 
agency. OPM will notify the creditor 





Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Rules and Regulations 


agency that the procedures in this 
subpart and 4 CFR 102.4 must be 
completed; and a debt claim must be 
completed and returned to OPM within 
120 days of the date of OPM’s notice to 
the creditor agency. Upon request, OPM 
will grant the creditor agency one 
extension of up to 60 days if the request 
for extension is received before the 
lump-sum payment has been made. The 
extension will commence on the day 
after the 120-day period expires so that 
the total time OPM holds payment of the 
refund will not exceed 180 days. 

(2) During the period allotted the 
creditor agency for sending OPM a 
complete debt claim, OPM will handle 
the debtor's application for refund under 
section 8342(a) of title 5, United States 
Code, in one of two ways: 

(i) If the amount of the debt is known, 
OPM will notity the debtor of the debt 
claim against his or her lump-sum credit, 
withhold the amount of the debt, and 
pay the balance to the debtor, if any. 

(ii) If the amount of the debt is not 
known, OPM will not pay any amount to 
the debtor until the creditor agency 
certifies the amount of the debt, submits 
a complete debt claim, or the time limit 
for submission of the debt claim expires, 
whichever comes first. 

(b) Refunds—complete debt claims— 
(1) Jf OPM receives an application from 
the debtor prior to or at the same time 
as the agency’s debt claim. (i) if a 
refund has been paid, we will notify the 
creditor agency there are no funds 
available for offset. Except in the case of 
debts due because of the employee's 
failure to pay health benefits premiums 
while he or she is in nonpay status or 
while his or her salary was not sufficient 
to cover the cost of premiums, creditor 
agencies should refer to the instructions 
in the FCCS for other measures to 
recover the outstanding debt; however, 
OPM will retain the SF 2805 on file in 
the event the debtor is once again 
employed in a position subject to 
retirement deductions. 

(ii) If a refund is payable, and the 
creditor agency submits a complete debt 
claim in accordance with § 831.1805(b) 
(1), (2). (3), or (4), the debt will be 
collected from the refund and any 
balance paid to the debtor. OPM will 
send the debtor a copy of the debt claim, 
judgment, consent, or other document, 
and notify him or her that the creditor 
agency was paid. 

(2) Jf OPM has not received an 
application from the debtor when the 
agency’s debt claim is received. lf a 
debtor has not filed application for a 
refund, OPM. will retain the debt claim 
for future recovery. OPM will make the 
collection whenever an application is 
received, provided the creditor agency 


initiated the administrative offset before 
the statute of limitations expired. (See 4 
CFR 102.3(b){3) and 102.4{c).) OPM will 
notify the creditor agency that it does 
not have an application from the debtor 
so that the agency may take other action 
to recover the debt. (Note: If the 
recovery action is successful, the 
creditor agency must notify OPM so it 
can void the debt claim). 

(3) Future recovery. (i) If OPM 
receives an application for refund within 
1 year of the date the agency's debt 
claim was received and the creditor 
agency does not indicate that interest is 
accruing on the debt, the debt will be 
processed as stated in paragraph 
(b)(1)(ii) of this section. 

(ii) If OPM receives an application for 
refund within 1 year of the date the 
agency’s debt claim was received and 
the creditor agency indicates that 
interest accrues on the debt, when 
necessary, OPM will contact the creditor 
agency to confirm that the debt is 
outstanding and request submission in 
writing, of the total additional accrued 
interest. OPM will not make interest 
computations for creditor agencies. 

(iii) When OPM receives an 
application for refund more than 1 year 
after the creditor agency's debt claim 
was received, whether interest accrues 
or not, OPM will contact the creditor 
agency to see if the debt is still 
outstanding and, when necessary, 
request an update of the interest 
charges. If the debt is still due, the 
creditor agency must give the debtor an 
opportunity to establish that his or her 
changed financial circumstances, if any, 
would make the offset unjust. (See 4 
CFR § 102.4(c).) If the creditor agency 
determines that offset as requested in 
the debt claim would be unjust because 
of the debtor’s changed financial 
circumstances, the agency should permit 
the debtor to offer a satisfactory 
repayment plan in lieu of offset. If the 
agency decides to pursue the offset, it 
must submit to OPM the requested 
information and any new instructions 
within 60 days of the date of OPM’s 
request or the claim may be voided and 
the balance paid to the individual. 

(c) Annuities—incomplete debt 
claims. If a creditor agency sends OPM 
notice of a debt or an incomplete debt 
claim against a debtor who is receiving 
an annuity, OPM will not offset the 
annuity. OPM will notify the creditor 
agency that the procedures in this 
subpart and 4 CFR 102.4 must be 
completed; and a debt claim must be 
completed and sent to OPM. No time 
limit will be given for the submission of 
a debt claim against an annuity; 
however, a complete debt claim must be 
received within 10 years of the date the 
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Government's right to collect first 
accrued (4 CFR 102.3(b}(3)). 

(d) Annuities—complete debt 
claims—{1) General—{i) Notice. When 
OPM receives a complete debt claim 
and an application for annuity, OPM 
will offset the annuity, pay the creditor 
agency, and mail the debtor a copy of 
the debt claim along with notice of the 
payment to the creditor agency. 

(ii) Beginning deductions. If OPM has 
already established the debtor’s annuity 
payment, deductions will begin with the 
next available annuity payment. If OPM 
is in the process of establishing the 
annuity payments, deductions will not 
be taken from advance annuity 
payments, but will begin with the 
annuity payable on the first day of the 
month following the last advance 
payment. 

(iii) Updating accrued interest. Once 
OPM has completed a collection, if there 
are additional accrued interest charges, 
the creditor agency must contact OPM 
regarding any additional amount due 
within 90 days of the date of the final 
payment. 

(2) Claims held for future recovery. {i) 
If OPM receives an application for 
annuity within 1 year of the date the 
agency's debt claim was received, the 
debt will be processed as stated in 
paragraph (d)(1) of this section. 

(ii) If OPM receives an application for 
annuity more than 1 year after the 
agency’s debt claim was submitted, 
OPM will contact the creditor agency to 
see if the debt is still outstanding. If the 
debt is still due, the creditor agency 
should permit the debtor to offer a 
satisfactory repayment plan in lieu of 
offset if the debtor establishes that his 
or her changed financial circumstances 
would make the offset unjust. (See 4 
CFR 102.4(c).) If the agency decides to 
pursue the offset, it must submit the 
requested information and any new 
instructions about the collection to 
OPM. 

(3) Limitations on OPM review. In no 
case will OPM review— 

(1) The merits of a creditor agency’s 
decision with regard to reconsideration, 
compromise, or waiver; or 

(2) The creditor agency’s decision that 
a hearing was not required in any 
particular proceeding. 


§ 831.1807 Installment withholdings. 

(a) When possible, OPM will collect a 
creditor agency's full claim in one 
payment from the debtor's refund or 
annuity. 

(b) If collection must be made from an 
annuity and the debt is large, the 
creditor agency must generally accept 
payment in installments. The 
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responsibility for establishing and 
notifying the debtor of the amount of the 
installments belongs to the creditor 
agency (see § 831.1805(b)(5)). However, 
OPM will not make an installment 
deduction for more than 50 percent of 
net annuity, unless a higher percentage 
is needed to satisfy a judgment against a 
debtor within 3 years or the annuitant 
has consented to the higher amount in 
writing. All correspondence concerning 
installment deductions received by OPM 
will be referred to the creditor agency 
for consideration. 


§ 831.1808 Special processing for fraud 
claims. 


When an agency sends a claim 
indicating fraud, presentation of a false 
claim, misrepresentation by the debtor 
or any other party interested in the 
claim, or any claim based in whole or 
part on conduct violating the antitrust 
laws, to the Department of Justice 
(Justice) for possible treatment as a 
fraud claim (4 CFR 101.3), the following 
special procedures apply. 

(a) Agency processing. If the debtor is 
separated or separates while Justice is 
reviewing the claim, the paying agency 
must send the SF 2806 to OPM, as 
required by § 831.1805(c)(2). The agency 
where the claim arose must send OPM 
notice that a claim is pending with 
Justice. (See § 831.1805(b)(6) for 
instructions on giving OPM a notice of 
debt.) 

(b) Department of Justice processing. 
(1) The Attorney General or a designee 
will decide whether a debt claim sent in 
by an agency will be reserved for 
collection by Justice as a fraud claim. 
Upon receiving a possible fraud claim to 
be collected by offset from the Fund, the 
Attorney General or a designee must 
notify OPM. The notice to OPM must 
contain the following: 

(i) The name, date of birth, and social 
security number of the debtor; 

(ii) The amount of the possible fraud 
claim, if known; 

(iii) The basis of the possible fraud 
claim; and 

(iv) A statement that the claim is 
being considered as a possible fraud 
claim, the collection of which is 
reserved to Justice. 

(2) When there is a pending refund 
application, the Attorney General or 
designee must file a complaint seeking a 
judgment on the claim and send a copy 
of the complaint to OPM; or as provided 
in 4 CFR 101.3, refer the claim to the 
agency where the claim arose and 
submit a copy of the referral to OPM 
within 180 days of the date of either 
notice from the agency that a claim is 
pending with Justice (paragraph (a) of 
this section) or notice from Justice that it 


has received a possible fraud claim 
(paragraph (b)(1) of this section) 
whichever is earlier. When the claim is 
referred to the agency where it arose, 
the agency must begin administrative 
collection action under 4 CFR 102.4 and 
send a complete debt claim to OPM as 
required in § 831.1805. 

(c) OPM processing against refunds. 
(1) Upon receipt of a notice under 
paragraph (a) or (b)(1) of this section, 
whichever is earlier, OPM will withhold 
the amount of the debt claim, if known; 
notify the debtor that the amount of the 
debt will be withheld from the refund for 
at least 180 days from the date of the 
notice that initiated OPM processing; 
and pay the balance to the debtor. If the 
amount of the debt claim is not known, 
OPM will notify the debtor that a debt 
claim may be offset against his or her 
refund and that OPM will not pay any 
amount until either the amount of the 
debt claim is established, or the time 
limit for filing a complaint in court or 
submitting the debt claim expires, 
whichever comes first. 

(2) If the Attorney General files a 
complaint and notifies OPM within the 
applicable 180-day period, OPM will 
continue to withhold payment of the 
lump-sum credit until there is a final 
judgment. 

(3) If the Attorney General refers the 
claim to the agency where the claim 
arose (creditor agency) and notifies 
OPM within the applicable 180-day 
period, OPM will notify the creditor 
agency that the procedures in this 
subpart and 4 CFR 102.4 must be 
completed; and a debt claim must be 
sent to OPM within 120 days of the date 
of OPM’'s notice to the creditor agency. 
At the request of the creditor agency, 
one extension of time of not more than 
60 days will be granted, as provided by 
§ 831.1806(a). 

(4) If OPM is not notified that a 
complaint has been filed or that the 
claim has been referred to the creditor 
agency within the applicable 180-day 
period, OPM will pay the balance of the 
refund to the debtor. 

(d) OPM processing against annuities. 
If the debtor has filed an annuity claim, 
OPM will not take action against the 
annuity. OPM will continue to pay the 
annuity unless and until there is a final 
judgment for the United States or 
submission of a complete debt claim. 

(e) OPM collection and payment of 
the debt. (1) If the United States obtains 
a judgment against the debtor for the 
amount of the debt or the creditor 
agency submits a complete debt claim, 
OPM will collect and pay the debt to the 
creditor agency as provided in 
§§ 831.1806 and 831.1807. 
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(2) If the suit or the administrative 
proceeding results in a judgment for the 
debtor without establishing a debt to the 
United States, OPM will pay the balance 
of the refund to the debtor upon receipt 
of a certified copy of the judgment or 
administrative decision. 


[FR Doc. 86-28567 Filed 12-18-86; 8:45 am] 
BILLING CODE 6325-01-M 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 907 


[Navel Orange Regulation 639] 


Navel Oranges Grown in Arizona and 
Designated Part of California; 
Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Final rule. 


SUMMARY: Regulation 639 establishes 
the quantity of California-Arizona navel 
oranges that may be shipped to market 
during the period December 19-25, 1986. 
Such action is needed to balance the 
supply of fresh navel oranges with the 
demand for such period, due to the 
marketing situation confronting the 
orange industry. 

DATE: Regulation 639 (§ 907.939) is 
effective for the period December 19-25, 
1986. 

FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi, Chief, Marketing Order 
Administration Branch, F&V, AMS, 
USDA, Washington, DC 20250, 
telephone: 202-447-5697. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to fit 
regulatory action to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act, 
and rules issued thereunder, are unique 
in that they are brought about through 
group action of essentially small entities 
acting on their behalf. Thus, both 
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statutes have small entity orientation 
and compatibility. 

This rule is issued under Order No. 
907, as amended (7 CFR Part 907), 
regulating the handling of navel oranges 
grown in Arizona and designated part of 
California. The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). This action is based upon the 
recommendation and information 
submitted by the Navel Orange 
Administrative Committee and upon 
other available information. It is found 
that this action will tend to effectuate 
the declared policy of the act. 

This action is consistent with the 
marketing policy for 1986-87 adopted by 
the Naval Orange Administrative 
Committee. The committee met publicly 
on December 16, 1986, in Visalia, 
California, to consider the current and 
prospective conditions of supply and 
demand and recommended, by a vote of 
6 to 4, a quantity of navel oranges 
deemed advisable to be handled during 
the specified week. The committee 
reports that the market for navel 
oranges is very slow. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared policy of the act. To effectuate 
the declared purpose of the act, it is 
necessary to make this regulatory 
provision effective as specified, and 
handlers have been apprised of such 
provision and the effective time. 


List of Subjects in 7 CFR Part 907 
Agricultural marketing service, 


Marketing agreements and orders, 
California, Arizona, Oranges (navel). 


PART 907—{AMENDED] 


1. The authority citation for 7 CFR 
Part 907 continues to read: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Section 907.939 Navel Orange 
Regulation 639 is added to read as 
follows: 


§ 907.939 Navel Orange Regulation 639. 
The quantities of navel oranges grown 
in California and Arizona which may be 
handled during the period December 19 
through December 25, 1986, are 
established as foliows: . 
(a) District 1: 602,000 cartons; 


(b) District 2: 98,000 cartons; 
(c) District 3: Unlimited cartons; 
(d) District 4: Unlimited cartons. 


Dated: December 17, 1986. 
Thomas R..Clark, 
Acting Director, Fruit and Vegetable Division, 
Agricultural Marketing Service. 
[FR Doc. 86-28663 Filed 12-18-86; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 910 
[Lemon Regulation 540] 


Lemons Grown in California and 
Arizona; Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: Regulation 540 establishes 
the quantity of fresh California-Arizona 
lemons that may be shipped to market at 
275,000 cartons during the period 
December 21-27, 1986. Such action is 
needed to balance the supply of fresh 
lemons with market demand for the 
period specified, due to the marketing 
situation confronting the lemon industry. 
DATES: Regulation 540 (§ 910.840) is 
effective for the period December 21 
through December 27, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi, Chief, Marketing Order 
Administration Branch, F&V, AMS, 
USDA, Washington, DC 20250, 
telephone: (202) 447-5697. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act, 
and rules issued thereunder, are unique 
in that they are brought about through 
group action of essentially small entities 
acting on their behalf. Thus, both 
statutes have small entity orientation 
and compatibility. 

This regulation is issued under 
Marketing Order No. 910, as amended (7 
CFR Part 910) regulating the handling of 
lemons grown in California and Arizona. 


45447 


The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674). 
This action is based upon the 
recommendation and information 
submitted by the Lemon Administrative 
Committee and upon other available 
information. It is found that this action 
will tend to effectuate the declared 
policy of the Act. 

This regulation is consistent with the 
marketing policy for 1986-87. The 
committee met publicly on December 16, 
1986, in Los Angeles, California, to 
consider the current and prospective 
conditions of supply and demand and 
recommended, by a vote of 12 to 0, a 
quantity of lemons deemed advisable to 
be handled during the specified week. 
The committee reports that the market 
for lemons is very strong. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared purposes of the act. Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting.-It is 
necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 


List of Subjects in 7 CFR Part $10 


Marketing agreements and orders, 
California, Arizona; and Lemons. 

1. The authority citation for 7 CFR 
Part 910 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Section 910.840 is added to read as 
follows: 


§910.840 Lemon Regulation 540. 


The quantity of lemons grown in 
California and Arizona which may be 
handled during the period December 21 
through December 27, 1986, is 
established at 275,000 cartons. 


Dated: December 17, 1986. 
Thomas R. Clark, 
Director, Fruit and Vegetable Division, 
Agricultural Marketing Service. 
[FR Doc. 86-28662 Filed 12-18-86; 8:45 am] 


BILLING CODE 3410-02-M 
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7 CFR Part 965 


Spearmint Oil Produced in the Far 
West 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Final rule. 


suMMAaRY: This Tule will amend 
procedures for issuing additional 
spearmint oil allotment base for a 
specified period of time during which 
existing small producers will be given 
priority when applying for additional 
allotment base. This amendment is 
intended to aid in bringing small 
producers’ total supply up to a level 
comprising the minimum economic 
enterprise required for spearmint oil 
preduction. Additionally, this rule will 
provide that additional allotment base 
wil! not be available to replace 
allotment that had been transferred by.a 
producer. 

EFFECTIVE DATE: December 19, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi, Chief, Marketing Order 
Administration Branch, F&V, AMS, 
USDA, Washington, DC 20250, 
telephone: 202/447-5697. 


SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under Executive 
Order 12291 and Departmental 
Regulation 1512-1 and has been 
determined to be a “nonmajor” rule 
under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will -not have a-significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act, 
and rules issued thereunder, are unique 
in that they are brought about through 
group action of essentially small entities 
acting on their own behalf. Thus, both 
statutes have small entity orientation 
and compatibility. 

This rule amends.§ 985.153(c)({2) of 
Subpart—Administrative Rules and 
Regulations by revising procedures for 
issuing additional allotment base to 
existing producers of spearmint oil. 

It is estimated that nine handlers and 
253 producers of Far West spearmint oil 
will be subject to: regulation under the 
marketing order for-spearmint oil 
produced in the Far West during the 
course of the current season. and that the 


majority of these firms may be classified 
as small entities. It is anticipated that 
this action will‘be beneficial to‘small 
entities, and any costs incurred by 
producers are expected to be more than 
offset by the benefits to be derived. 
Issues which impact on small businesses 
are addressed in this final rule. 

The Far West Spearmint Oil 
Administrative Committee met on June 
4, 1986, and recommended amending 
§ 985.153(c)(2) of Subpart— 
Administrative Rules and Regulations 
by revising the procedures for issuing 
additional allotment base to existing 
producers. The authority for this action 
is contained in § 985.53(d)(3) of the order 
which prescribes that the committee 
may, with the approval of the Secretary, 
establish rules and regulations to be 
used for determining the distribution of 
additional allotment base. In 
establishing such rules, the committee is 
required to take into account, among 
other things, the minimum economic 
enterprise requirements for spearmint 
oil preduction, the applicant's ability to 
produce spearmint oil, the area where 
the spearmint oil will be produced, and 
other economic and marketing factors. 

This amendment of the procedures for 
issuing additional allotment base will 
provide that for.a period of two years 
for Class I oil and one year for Class III 
oil, existing small producers will be 
given priority when applying for 
additional allotment base. This 
amendment is intended to help small 
producers increase their supply of 
spearmint oil to'a level which will 
approximate the minimum economic 
enterprise level required for spearmint 
oil production. Additionally, this rule 
will provide that the additional 
allotment cannot be used to replace 
allotment which @ producer has 
transferred away. 

Section 985.53(d)(1) of the order 
provides for no more than 1 percent of 
the total allotment base for-each class of 
oil to be issued annually and distributed 
equally as additional allotment base to 
both new and existing producers. This 
rule provides that the % percent of the 
additional allotment base, available to 
existing producers for the 1987-88 and 
1988-89 seasons, will be issued first to 
small producers who apply. Existing 
producers applying for additional Class 
I oil allotment base with less than 2,000 
pounds of base as of May'1, 1986, will be 
issued sufficient additional allotment 
base overia two year period (1987-88 
and:1988-89) to bring them up to a level 
not to exceed 2,000 pounds. Existing 
producers applying for additional Class 
Ill oil allotment base-with Jess than 
2,200:pounds of base as of May 1, '1986, 
will be issued additional allotment base 


during the 1987-88 season, sufficient to 
bring them up to a level not to‘exceed 
2,200 pounds. 

This action is: similar toa previous 
rule which provided that for the 1982-83, 
1983-84, and 1984-85 seasons, additional 
allotment ‘base would be issued to 
existing producers initially issued a base 
of less than‘1,200 pounds of Class I oil or 
1,800 pounds-of Class II oil, 
respectively. In the 1985-86 and 1986-87 
seasons, additional allotment bases 
were distributed equally to those 
producers requesting additional base 
who could demonstrate the ability to 
produce additional oil. 

It has been determined that the 
approximate minimum economic 
enterprise level required for spearmint 
oil production should be higher than the 
1,200 and 1,800 pound levels. For Class I 
oil the level has been increased from 
1,200 to 2,000 pounds and for Class HI oil 
from 1,800 to 2,200 pounds. The 
committee has recommended increased 
minimum economic enterprise levels 
because:such increased amounts are 
roughly equal to those which are 
currently being issued to new producers 
who request allotment, and are 
considered to be a better measure of the 
minimum economic enterprise levels 
required for spearmint oil production. 

The committee has estimated that 39 
producers of Class I oil and 10 producers 
of Class III oil will be eligible for 
additional allotment base.under the 
amendment. It is expected that existing 
producers of Class |.oil that produce less 
than 2,000 pounds, will apply for the full 
amount of the additional allotment 
available’ to such producers of Class I oil 
over a two year period. However, the 
committee has estimated that existing 
producers of Class III oil who produce 
less than 2,200 pounds can be brought 
up to the: minimum economic enterprise 
level in one year. If there is.any 
unallocated additional allotment 
remaining for either Class I or Class III 
oil during the 1987-88 or 1988-89 
seasons, such amounts-would be 
distributed equally among other existing 
producers who apply. 

A proposal was published in the 
August 14, '1986, issue of the Federal 
Register (51 FR 29109) and provided 
interested persons the opportunity for 
public comment. Comments were 
received from ten spearmint producers 
operating in the regulated area and from 
the US. Small-Business Administration 
(SBA). 

Comments received from two 
producers’expressed opposition to 
marketing:orders in general and ‘to 
“quantity controls”. They-asserted that 
the operation of the-spearmint oil orter 
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is detrimental to the small grower and 
only protects a few people. They also 
expressed opposition to the entry 
methods under the order for new 
producers. These comments, in 
substance, assert opposition to the order 
itself rather than to this rule and, 
therefore, cannot be addressed 
appropriately herein. 

This rule does not affect entry or the 
allotment base issued to new producers. 
Essentially, it prioritizes the distribution 
of additional allotment base to existing 
producers whose current allotment 
levels are below the levels issued to 
new producers annually. Similar 
provisions to this amendment have been 
in effect in prior seasons and are 
consistent with the requirements of the 
order. The amendment is expected to 
assist 49 producers in increasing the size 
of their spearmint oil operations over a 
period of one to two years, and fulfills 
the requirement of the order that the 
minimum economic enterprise necessary 
for spearmint oil production be taken 
into account when formulating rules for 
the distribution of additional allotment 
base. 

Commenters also questioned the 
economic viability of the minimum 
economic enterprise levels, i.e. 2,000 and 
2,200 pounds. This issue was also raised 
by the SBA along with other questions 
regarding the determination of a viable 
economic size and the distribution of 
sizes of firms within the spearmint oil 
industry. 

The viable economic enterprise levels 
are dependent on the total base quantity 
and the salable quantities and allotment 
percentages. The viable economic 
enterprise levels represent the amount 
of allotment, given the use of regulations 
(salable quantities and allotment 
percentages), that a producer would 
need to receive a profitable return. Such 
levels also take into account the inputs 
needed to produce spearmint oil, which 
require either a significant amount of 
capital investment, or the leasing of 
equipment from other producers/ 
handlers in order to produce oil from 
spearmint root. Another factor the 
committee used in determining the 
minimum economic enterprise level was 
the size of fields normally available to 
growers in order to make it worthwhile 
to produce spearmint. Some comments 
received from producers state that they 
and other producers were successfully 
producing with a small amount of land 
and allotment, and they attribute such 
success to the establishment of the 
marketing order. Spearmint oil 
production is currently a profitable 
agricultural business. There are many 
people that requested new allotment to 


produce spearmint oil this year, which is 
likely attributable to spearmint’s ability 
to yield a good return with a small 
amount of land. This is exemplified by 
the following information provided by 
the committee: 


---| 2,200 pounds. 


47 percent. 
1,034 pounds. 
122 pounds. 
e.5 acres, 


$9.50. 
$1,159.00. 


Although the allotment percentages are 
somewhat less this year, profitable 
production remains possible. Thus, the 
committee, in recommending these 
procedures for issuing additional 
allotment base, has given careful 
consideration to the levels established 
to ensure that producers are capable of 
producing spearmint oil and that they 
will benefit from such production. 

The SBA also requested information 
on ‘what factors led the committee to 
determine that its current minimum 
allotments are insufficient and will the 
proposed increase in allotment be great 
enough to overcome these factors?” The 
proposal was initiated to bring existing 
small producers up to the level that is 
issued annually to new producers, 
which is a level that is established 
based on the allotment available and 
the current percentages. Bringing these 
producers up to the same economic level 
as new producers will give the existing 
small producers who have the ability to 
expand their production the opportunity 
to market more oil, and will ensure that 
they are not economically 
disadvantaged by new producers 
receiving a larger allotment. 

Regarding the distribution of firms 
within the spearmint oil industry, such 
distribution is quite varied. There are 
253 producers of spearmint oil who have 
allotment base. Of the 253, 164 
producers have Class I oil allotment 
base and 132 producers have Class III 
oil allotment base. The producers’ 
allotment bases range from 1,200 pounds 
to 181,902 pounds for Class I oil and 617 
pounds to 82,167 pounds for Class III oil. 
The average allotment base held is 9,964 
pounds and 13,695 pounds for Class I 
and Class II] oil, respectively. 
Additionally, the number of producers 
with less than the average allotment is 
117 for Class I oil and 90 for Class III oil. 
The 49 producers eligible for additional 
allotment represent approximately 20 
percent of all allotment holding 
producers of spearmint oil. 
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Consequently, this amendment will not 
only affect but will significantly benefit 
a portion of the industry of which the 
clear majority are small producers. 


The SBA also questioned the rationale 
related to the “failure rate” of spearmint 
oil producers. Detailed information on 
the failure of spearmint oil producers is 
not available, primarily because there 
are no known producers who rely on 
spearmint oil as their only source of 
income. Thus, in most if not all cases, if 
a producer of spearmint oil were to 
suffer economic failure there would not 
be any conclusive data showing that the 
failure occurred as a result of the 
production of spearmint oil. Since the 
net return to spearmint oil producers is 
high compared to other commodities, it 
is doubtful that the failure rate of farms 
that produce spearmint oil would be 
related to unprofitable spearmint oil 
production. 


It is the agency's view that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. The 49 eligible producers who 
may apply for and receive additional 
allotment base will be positively 
affected by this action. This rule is 
expected to benefit approximately 20 
percent of the industry over a one to two 
year period. The amount of additional 
allotment to be received by this portion 
of the industry annually is only % 
percent of the total percent of the total 
base allotment available which is 
approximately 8,000 and 9,000 pounds 
for Class I and Class III oil, respectively, 
and is distributed to eligible producers 
to bring them up to the 2,000 and 2,200 
pound levels. The total base available 
for both classes of spearmint oil totals 
approximately 2.5 million pounds. 


The eight other comments received 
were from essentially small spearmint 
oil producers in the production area who 
are in favor of the marketing order and 
support the production of spearmint oil 
at the levels established in this 
document. These commenters assert 
that spearmint oil can be produced at 
the minimum economic enterprise levels 
set for existing producers of spearmint 
oil established in this document. They 
also comment that the amount of 
allotment base issued to new producers 
(which is almost identical to that 
established for existing producers under 
this rule) is not only economically 
viable, but can yield a good profit. These 
comments from small producers 
supported the marketing order because 
of the stability it provided the industry, 
and the profit maximization ability that 
can be realized on a small farm of five 
to ten acres. 
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This Tule is issued under Marketing 
Order ‘No. 985 regulating the handling of 
spearmint oil-grown in the Far West. 
The marketing. order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). This action is._based upon the 
recommendation and information 
submitted by.the Far West.Spearmint 
Oil Administrative.Committee.and upon 
other available information, including 
comments received on the proposal (51 
FR 29109), and.will.prioritize the 
allocation of additional allotment base 
to.small producers..It is hereby found 
that this-action will tend.to effectuate 
the declared policy-of the Act. 

It is further found that it is 
impracticable and contrary to the public 
interest to postpone the effective date 
until 30 days after_publication in.the 
Federal Register (5 U.S.C..553) because: 
(1) Affected producers need to be 
informed of any changes in base 
allotment allocation in time for fall 
planting which:usually begins in 
October; (2) the distribution of allotment 
bases to-existing producers needs to be 
completed as soon as possible in order 
to provide producers adequate time to 
plan their operations for the 1987-88 
season. 


List of Subjects in 7 CFR Part 985 


Marketing agreements and orders, 
Spearmint oii,Far-west. 

1. The authority citation for 7 CFR 
Part 985 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Section 985.:153(c)(2) is revised to 
read-as follows: 


PART 985—SPEARMINT OIL 
PRODUCED IN THE FAR WEST 


Subpart—Administrative Rules and 
Regulations 


(2) Existing Producers. (i) The 
committee shall review al! requests from 
existing preducers for additional 
allotment base. With respect to the 
additional Class I allotment base for 
existing producers for the 1987-88 and 
1988-89 marketing years, existing 
producers with less than 2,000 pounds of 
allotment as of May'1, 1986, who apply 
and who’have ‘the ability to produce 
additional quantities of spearmint oil 
shall be issued allotment base sufficient 
to-bring them up to a'level not to exceed 
2,000 pounds: Provided, That all eligible 
producers with less than 2,000 pounds of 


allotment-who apply ‘shall receive % of 
the total amount of allotment’ base to 
which they are‘entitled, effective for the 
1987-88 marketing year, and % of the 
total amount of allotment base to which 
they are entitled, effective for the 1988- 
89 marketing year: Provided further, 
That additional allotment base shall not 
be issued'to any person that would 
replace all or part of allotment base 
such person has transferred. Additional 
allotment base in:excess of.the amount 
needed to bring eligible producers up to 
2,000 pounds of allotment base :for:Class 
I oil shall be distributed equally among 
all existing producers who apply and 
who have the ability to produce 
additional quantities of spearmint oil. 
With respect to the additional Class III 
allotment base for existing producers for 
the 1987-88 marketing year, existing 
producers. with less than 2,200 pounds of 
allotment base as of May 1, 1986, who 
apply and who have the ability to 
produce additional quantities of 
spearmint oil shall be issued:additional 
allotment base sufficient:to bring them 
up toa level:not'to exceed 2,200 pounds: 
Provided, That additional allotment 
base shall-not be issued to any person 
that would replace all or part of 
allotment base such person has 
transferred. Additional allotment base 
in excess of the amount needed to bring 
eligible producers up to 2,200 pounds of 
allotment base for Class.III oil shall be 
distributed equally among all existing 
producers ‘who apply and who have the 
ability to produce additional quantities 
of spearmint. oil, and; 

(ii) For each:marketing year after 
1988-89 for Class I oi] and 1987-88 for 
Class III oil, each-existing producer of a 
class of spearmint oil who requests 
additional allotment base and who has 
the ability to produce additional 
quantities of that class of spearmint oil 
shall be eligible to:'receive a share of the 
additional allotment base for that class 
of oil. Additional allotment base to be 
issued by the committee fora class of oil 
shall be distributed equally among the 
eligible producers for that class of oil. 
The committee shall immediately notify 
each producer who is to receive 
additional allotment base by issuing that 
producer‘an allotment base in’ the 
appropriate amount. 

Dated: December 15,.1986. 

Joseph A. Gribbin, 

Director, Fruitand Vegetable Division, 
Agricultural Marketing Service. 

[FR Doc. 86-28467 Filed 12-18-86; 8:45 am] 
BILLING CODE 3410-02-m 


Rural Electrification Administration 
7 CFR'Part 1736 


Electric Standards and Specifications; 
tssuance 


AGENCY: Rural Electrification 
Administration, Agriculture. 


ACTION: Final! Rule. 


SUMMARY: This .action-amends 7 CFR 
1736.97,.Electric Standards and 
Specifications, by adding.a new:-REA 
Bulletin.50—4(D-801),. Specifications and 
Drawings for.34.5/19.9:kV Distribution 
Line Construction. By issuing this 
standard, REA will. provide borrowers 
with construction. drawings.and 
specifications. for-an-additional choice of 
voltage. for-a-particular-electric 
distribution line. Depending on the 
results.of a borrower's economic 
analysis, the.use of 34.5/19.9 kV asa 
distribution voltage may .be more 
economical than the use of REA’s 
present distribution voltages, 12.5/7.2 
kV .and.24.9/14.4kV. Therefore, use of 
this standard may provide savings to 
certain borrowers. 


EFFECTIVE:DATE: December 19, 1986. The 
incorporation by reference of'REA 
Bulletin-50-4(D-801) was.approved by 
the:Director, Office of the: Federal 
Register.on December 19,1986. 


FOR ‘FURTHER INFORMATION CONTACT: 
Harvey L. Bowles, Electric Staff 
Division, Rural Electrification 
Administration, Room 1256-5, 
Washington, DC 20250, telephone (202) 
382-9082. The Final Impact’statement 
describing the options considered in 
developing this rule and the impact of 
implementing the chosen option are 
available on request’ from ‘Mr. Bowles at 
the above address. 


SUPPLEMENTARY INFORMATION: Pursuant 
to the Rural'Electrification Act of 1936 
(Act), as amended (7 U-S.C. 901 et seq-), 
the Rural Electrification Administration 
(REA) is amending 7 CFR1736.97, 
Electric Standards and Specifications, 
by adding anew REA Bulletin’50-4(D- 
801), Specifications and Drawings for 
34.5/19.9. kV Distribution Line 
Construction. This action has been 
reviewed in accordance with Executive 
Order 12291, Federal Regulation. This 
action will not (1) have an annual effect 
on the economy of $100 million or mere; 
(2) result in a major increase in costs or 
prices for consumers, individual 
industries, Federal, State or local 
government agencies; or (3) result in 
significant adverse. éffects on 
competition, employment, investment or 
productivity, and,’ therefore, has been 
determined tote “‘not major.” 
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REA has concluded that promulgation 
of this rule will not represent a major 
Federal action significantly affecting the 
quality of the human environment under 
the National Environmental Policy Act 
of 1969 {42 U.S.C. 4321 et seq. 1976) and, 
therefore, does not require an 
environmental impact statement or an 
environmental assessment. 

This regulation contains no 
information or recordkeeping 
requirements which require approval 
under the Paperwork Reduction Act of 
1980 (44 U.S.C. 3507 et seq.). 

This action does not fall within the 
scope of the Regulatory Flexibility Act. 
This program is listed in the Catalog of 
Federal Domestic Assistance as 10.850, 
Rural Electrification Loans and Loan 
Guarantees. 

For the reasons set forth in the final 
rule related Notice to 7 CFR Part 3015 
Subpart V in 50 FR 47034, November 14, 
1985, this program is excluded from the 
scope of Executive Order 12372 which 
requires intergovernmental consultation 
with state and local officials. 


Background 


The Rural Electrification 
Administration (REA) maintains a 
system of bulletins that contain 
construction standards and 
specifications for materials and 
equipment which are applicable to 
electric system facilities constucted by 
REA electric borrowers in accordance 
with the REA loan contract. These 
standards and specifications contain 
REA’s requirements pertaining to 
routine financing for construction units 
and material and equipment items 
commonly used in REA electric 
borrowers’ systems. REA Bulletin 50-4 
(D-801), Specifications and Drawings for 
34.5/19.9 kV Distribution Line 
Construction, contains the REA 
specifications and drawings for 
assembly units that will be used on 34.5/ 
19.9 kV distribution lines. This standard 
will be similar to REA's present 
specifications and drawings for 24.9/14.4 
kV line construction. 

The issuance of this bulletin will 
standardize construction of units for 34.5 
kV overhead distribution facilities and 
will eliminate some of the detailed 
review of plans and specifications now 
necessary. 

Interested parties were given sixty 
(60) day sin which to express their views 
on the proposed rule. The January 16, 
1984, notice in the Federal Register 
elicited five (5) comments on the 
proposed rule Three of the comments 
were from REA electric borrowers, one 
was from a manufacturer, and one was 
from a local government agency. 


One borrower offered several 
suggestions on equipment specifications. 
These suggestions will be considered as 
REA staff evaluates material and 
equipment for use on 34.5/19.9 kV 
distributions lines. A decision has been 
made to use post insulators instead of 
pin insulators because post insulators 
have a greater leakage distance and are 
less subject to puncture. 

One borrower offered several 
suggestions concerning the drawings. 
Some of the clearances were questioned. 
These were checked and corrected 
where necessary. It was indicated that 
the drawings were cluttered with the use 
of dual dimensions (customary and 
metric). A decision to use dual 
dimensions was made rather than to use 
either customary or metric dimensions 
alone. The borrower questioned the 
number of suspension insulators used at 
deadend structures. Although it is 
common practice to use one additional 
insulator at deadend structures as 
compared to tangent structures, three 
10-inch suspension insulators should be 
adequate for both tangent and deadend 
structures at this voltage. Therefore, 
three, not four suspension insulators are 
shown for deadend structures. The 
borrower questioned the use of certain 
structures in areas frequented by eagles 
and other large birds (raptors). In such 
areas, REA has made provisions for 
financial assistance with special 
structures in accordance with the 
provisions of 7 CFR 1729.10. The 
borrower also pointed out a spelling 
error which has been corrected. 

One manufacturer suggested changing 
the specifications to require the use of 
inhibitor on all connections instead of 
only connections involving aluminum 
conductor. Although the Agency does 
not have an objection to the use of an 
inhibitor on copper conductor 
connectors, it was felt unnecessary to 
require the use of an inhibitor on all 
connections since the Agency has not 
received reports of problems with 
copper conductor connections. 

One borrower commented that it 
supports adoption of the proposed 
Bulletin 50-4(D-801). 

One local government agency made 
several comments that were not within 
the scope of this bulletin. One 
concerned the ratings of anchors. The 
ratings shown in Bulletin 50-4 are 
coordinated with those given in REA 
Bulletin 43-5, List of Materials 
Acceptable for Use on Systems of REA 
Electrification Borrowers. The value of 
additional helices on anchors was 
questioned. Multi-helix anchors are not 
shown in Bulletin 50-4 and, therefore, 
their use is not within the scope of this 
bulletin. One‘comment concerned 


downed current protection for high 
impedance faults. Such protection is 
discussed in REA Bulletin 61-2, Guide 
for Making a Sectionalizing Study on 
Rural Electric Systems, and is not within 
the scope of Bulletin 50-4. One question 
concerned the relative merits of 
insulated versus bare overhead 
conductors. This subject is not covered 
in Bulletin 50-4. 


List of Subjects in 7 CFR Part 1736 


Electric utilities, Engineering 
standards, Incorporation by reference. 


PART 1736—{ AMENDED] 


In view of the above, REA hereby 
amends 7 CFR Part 1736 by adding a 
new bulletin 50-4. 

1. The authority cited for 7 CFR Part 
1736 is revised to read as follows: 

Authority: 7 U.S.C. 901 et seq.; 7 U.S.C. 1921 
et seq. 

2. The table in § 1736.97 is amended 
by adding the entry 50-4 to read as 
follows: 


§ 1736.97 incorporation by reference of 
electric standards and specifications. 


* * * * x 


Specification and drawings 
for 34.5/19.9 kV distribu- 
tion line construction. 


* * * ® * 
Dated: November 20, 1986. 
Jack Van Mark, 
Acting Administrator. 
[FR Doc. 86-28284 Filed 12-18-86; 8:45 am] 
BILLING CODE 3410-15-M 


Animal and Plant Health inspection 
Service 


9 CFR Part 77 
[Docket No. 86-084] 


Tuberculosis in Cattle; State 
Designations 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


Action: Affirmation of interim rule. 


SUMMARY: We are affirming without 
change an interim rule that raised the 
designation of Wisconsin from a 
modified accredited area to an 
accredited-free State for tuberculosis in 
cattle. This action is necessary because 
it has been determined that Wisconsin 
meets the criteria for designation as an 
accredited-free State. 


EFFECTIVE DATE: December 19, 1986. 
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FOR FURTHER INFORMATION CONTACT: 
Dr. Ralph L. Hosker, Cattle Diseases 
Staff, VS, APHIS, USDA, Room 818, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, 301-436-8715. 


SUPPLEMENTARY INFORMATION: 


Background 

The interim rule published May 28, 
1986 (FR 19161-19162), was effective on 
the date of publication in the Federal 
Register, and comments were solicited 
for 60 days ending July 28, 1986. No 
comments were received. The facts 
presented in the interim rule still 
provide a basis for the amendment. 


Executive Order 12291 and Regulatory 
Flexibility Act 


This rule is issued in conformance 
with Executive Order 12291 and has 
been determined not to be a “major 
rule.” Based on information compiled by 
the Department, we have determined 
that this rule will not have an effect on 
the economy of more than $100 million; 
will not cause a major increase in costs 
or prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; and will not have any 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 

Cattle moved interstate are moved for 
slaughter, for use as breeding stock, or 
for feeding. Changing the status of the 
State of Wisconsin will not cause a 
significant effect on marketing patterns 
and will not have a significant economic 
impact on those persons affected by this 
document. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 


Executive Order 12372 


This prograim/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to the 
provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with State and local 
officials. (See 7 CFR Part 3015, Subpart 
V.) 


List of Subjects in 9 CFR Part 77 


Animal diseases, Cattle, 
Transportation, Tuberculosis. 


PART 77—TUBERCULOSIS IN CATTLE 


Accordingly, we are adopting as a 
final rule the interim rule that amended 
9 CFR Part 77 and that was published at 
51 FR 19161-19162 on May 28, 1986. 


Authority: 21 U.S.C. 111, 114, 114a, 115-117, 
120, 121, 134b, 134f; 7 CFR 2.17, 2.51, and 
371.2(d). 

Done in Washington, DC, this 16th day of 
December 1986. 

].K. Atwell, 

Deputy Administrator, Veterinary Services, 
Animal and Plant Health Inspection Service. 
{FR Doc. 86-28464 Filed 12-18-86; 8:45 am] 
BILLING CODE 3410-34-M 


9 CFR Part 78 
[Docket No. 86-083] 


Brucellosis in Cattle; State and Area 
Classifications 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


action: Affirmation of interim rule. 


SUMMARY: We are affirming without 
change an interim rule that designates 
the portions of Mohave and Coconino 
Counties north of the Grand Canyon 
(also known as the “Arizona Strip”) in 
Arizona, as Class Free under the 
Brucellosis regulations. This action is 
necessary because it has been 
determined that the Area consisting of 
these portions of Mohave and Coconino 
Counties meets the standards for Class 
Free Status. The effect of this action is 
to relieve certain restrictions on the 
interstate movement of cattle from the 
Area in Arizona redesignated as Class 
Free. 


EFFECTIVE DATE: December 19, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Hugh Metcalf, Program Planning 
Staff, VS, APHIS, USDA, Room 841, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, 301-436-8711. 


SUPPLEMENTARY INFORMATION: 
Background 


The interim rule published May 28, 
1986 (51 FR 19162-19163), was effective 
on the date of publication in the Federal 
Register, and comments were solicited 
for 60 days ending July 28, 1986. No 
comments were received. The facts 
presented in the interim rule still 
provide a basis for the amendment. 


Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Rules and Regulations 


Executive Order 12291 and Regulatory 
Flexibility Act 


This rule is issued in conformance 
with Executive Order 12291 and has 
been determined not to be a “major 
rule.” Based on information compiled by 
the Department, we have determined 
that this rule will have an effect on the 
economy of less than $100 million; will 
not cause a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; and will not cause a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 

Cattle moved interstate are moved for 
slaughter, for use as breeding stock, or 
for feeding. Changing the status of a 
portion of the State of Arizona reduces 
certain requirements on the interstate 
movement of these cattle. Cattle from 
Certified Brucellosis-Free Herds moving 
interstate are not affected by the change 
in status. It has been determined that 
the change in brucellosis status made by 
this document will not affect marketing 
patterns and will not have a significant 
economic impact on those persons 
affected by this document. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 


Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to the 
provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with State and local 
officials. (See 7 CFR Part 3015, Subpart 
Vv) 


List of Subjects in 9 CFR Part 77 


Animal diseases, Brucellosis, Cattle, 
Hogs, Quarantine, Transportation. 


PART 78—BRUCELLOSIS 


Accordingly, we are adopting as a 
final rule the interim rule that amended 
9 CFR Part 78 and that was published ai 
51 FR 19162-19164 on May 28, 1986. 

Authority: 21 U.S.C, 111-114a-1, 114g, 115, 


117, 120, 121, 123-126, 134b, 134f; 7 CFR 2.17, 
2.51, and 371.2(d). 
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Done in Washington, DC, this 16th day of 
December 1986. 
|.K. Atwell, 
Deputy Administrator, Veterinary Services, 
Animal and Plant Health Inspection Service. 
[FR Doc. 86-28465 Filed 12-18-86; 8:45 am] 
BILLING CODE 3410-34-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Parts 1 and 602 
[T.D. 8110] 


income Taxes; Sanctions on Issuers 
and Holders of Registration-Required 
Obligations Not in Registered Form 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Final regulations. 


summary: This document contains final 
regulations relating to the definition of 
the term “registration-required 
obligation” with respect to obligations 
issued to certain foreign persons. This 
document also contains final regulations 
on the imposition of sanctions on issuers 
issuing registration-required obligations 
in bearer form and on persons holding 
registration-required obligations in 
bearer form. This document provides 
final regulations with respect to the 
proposed regulations published in the 
Federal Register at 49 FR 33276 (Aug. 22, 
1984) and 50 FR 33552 (Aug. 20, 1985). 
EFFECTIVE DATE: The regulations apply 
generally to obligations issued after 
January 20, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Carl Cooper of the Office of the 
Associate Chief Counsel (International) 
within the Office of Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue NW., Washington, 
DC 20224 (Attention: CC:LR:T) (202-566- 


On August 22, 1984, the Federal 
Register published temporary 
regulations under T.D. 7965 (49 FR 
33228) and proposed amendments (49 FR 
33276) to the Income Tax Regulations (26 
CFR Part 1) under sections 163, 165, and 
1287 of the Internal Revenue Code of 
1954. A number of written comments 
responding to the notice were received. 
A public hearing was held on January 
28, 1985. On August 20, 1985, the Federal 
Register published T.D. 8046 (50 FR 
33522), an amendment of the temporary 
regulations under T.D. 7965, and an 
amendment of the notice of proposed 
rulemaking (50 FR 33552). After 


consideration of all comments regarding 
the proposed regulations, these final 
regulations published in this document 
are adopted. 

Section 310 of TEFRA added new 
sections 163(f), 165{j), and 1232(c) to the 
Code. The Tax Reform Act of 1984 (Pub. 
L. 98-369; 98 Stat. 552) redesignated 
section 1232(c) as section 1287. Section 
163(f) disallows an interest deduction 
otherwise allowable under section 
163(a), or any other provision of the 
Code, if the interest is attributable to a 
registration-required obligation that is 
held in bearer form. Section 165(j) 
disallows a deduction for any loss 
sustained on a registration-required 
obligation that is held in bearer form. 
Section 1287(a) provides that, if a 
registration-required obligation is held 
in bearer form, any gain on the sale or 
other disposition of such obligation shall 
be treated as ordinary income. 


Explanation of Provisions 


The final regulations contained in this 
document provide rules for determining 
whether an issuer may claim an interest 
deduction for interest paid on an 
obligation in bearer form, which is 
otherwise a registration-required 
obligation, because the issuer satisfies 
the conditions set forth in section 
163(f}(2)(B). Under section 163(f)(2)(B), 
an obligation is not a registration- 
required obligation if it meets the 
following conditions: interest on the 
obligation is payable only outside the 
United States and its possessions; on the 
face of the obligation there is a 
statement that any person who holds the 
obligation will be subject to limitations 
under United States income tax laws; 
and there are arrangements reasonably 
designed to ensure its sale {or resale in 
connection with the original issue) only 
to a person who is not a United States 
person. 

Section 1.163-5T{c){1) of the former 
temporary regulations provides that an 
obligation cannot be considered to be 
issued pursuant to arrangements 
reasonably designed to ensure sale to 
non-United States persons if, once the 
obligation has been made payable to a 
named payee, the obligation may be 
made payable to bearer. A number of 
commenters raised questions concerning 
the scope of this rule (the conversion 
Tule), such as its application to the 
voluntary recording of obligations under 
the laws of certain foreign countries. 
Other commenters questioned whether 
this rule is necessary to ensure tax 
compliance by United States taxpayers. 
In the fina] regulations, the conversion 
rule is-deleted. Under section 103(j) and 
the regulations thereunder, an obligation 
that is otherwise considered to be in 
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registered form is not considered to be 
in registered form as of a particular time 
if, at that time or at any time until its 
maturity, it can be transferred by a 
means other than the reissuance of the 
obligation, issuance of a new obligation, 
or a book-entry notation by the issuer 
(or its agent). Such an obligation (a 
convertible obligation) is therefore 
considered to be in bearer form. As a 
result of the deletion of the conversion 
rule, a convertible obligation can be 
foreign-targeted in the same manner as 
any other bearer obligation. 

Section 1.163-5T(c)(1)(ii)(B) requires a 
legend on the face of any bearer 
obligation or on any detachable interest 
coupon for the purpose of notifying 
purchasers of the penalties imposed 
under the United States income tax laws 
on a United States person who 
purchases it. The final regulations 
clarify that the legend requirement 
applies to a bearer obligation evidenced 
by a book entry. With respect to such an 
obligation, the legend must appear in the 
book or record in which the book entry 
is made. 

Section 1.163-5T(c)(1)(i) requires that 
there be arrangements reasonably 
designed to ensure that an obligation 
will be sold (or resold in connection 
with its original issuance) only to a 
person who is not a United States 
person or a United States person that is 
a financial institution that agrees to 
comply with certain requirements 
contained in section 165{j) and the 
regulations thereunder. Paragraph 
(c)(2)(i) of the regulations provides three 
alternative ways to satisfy this 
requirement. These methods, which are 
described in subdivisions (A), (B), and 
(C) of paragraph (c)(2)(i), impose certain 
requirements in connection with the 
original issuance of an obligation. The 
third method under subdivision (C) 
applies to an obligation that is issued 
outside the United States and its 
possessions by an issuer that does not 
significantly engage in interstate 
commerce with respect to the issuance 
of the obligation. 

In applying the test of arrangements 
reasonably designed to ensure sale to 
non-United States persons, commenters 
asked for clarification of the meaning 
and duration of an “original issuance” 
or of an “issuance” for purposes of the 
issuer sanctions. Commenters have 
raised the question of whether an 
assumption or an assignment of an 
obligation is an event that requires the 
new obligor to comply with one of these 
alternative arrangements reasonably 
designed to ensure sale to non-United 
States persons or to certain United 
States persons. Commenters have also 
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asked whether a material change in an 
obligation'’s terms, which results in the 
recognition of gain or loss under section 
1001, is an event that requires an obligor 
to comply with one of these alternative 
arrangements. Commenters have asked 
that the final regulations be clarified to 
state that the substitution of an 
obligation, even an obligation with 
materially different terms, does not 
impose a requirement to comply with 
one of these alternative arrangements as 
long as the obligation surrendered was 
issued under one of these alternative 
arrangements. 

The final regulations do not define an 
original issuance in terms of a time 
period because the activities that 
constitute an original issuance are 
completed within different time frames 
depending on the circumstances of the 
transaction. However, the final 
regulations clarify that an exchange of 
one obligation for another is an original 
issuance only if the exchange 
constitutes a disposition of property for 
purposes of section 1001 of the Code. 
Thus, in connection with an exchange 
that does not constitute the disposition 
of an obligation under section 1001, an 
obligor does not have to comply with 
one of the alternative arrangements. In 
connection with an exchange of 
obligations that is defined as a 
disposition for purposes of section 1001, 
the final regulations do require an 
obligor to comply with one of the 
alternative arrangements. This 
requirement is imposed in order to 
provide more assurance that bearer 
obligations will not become readily 
available to United States persons. 

In applying the test of arrangements 
reasonably designed to ensure sale to 
non-United States persons, commenters 
also asked whether this requirement 
applies to the issuance of a temporary 
global security. The final regulations 
contain a statement that a temporary 
global security need not satisfy the 
conditions of § 1.163-5(c)(2)(i). 

Section 1.163-5(c)(2)(i)(A) provides 
that the test of arrangements reasonably 
designed to ensure sale to non-United 
States persons is met if the obligation is 
offered for sale and delivered only 
outside the United States and its 
possessions and need not be registered 
under the Securities Act of 1933 because 
it is intended for distribution to persons 
who are not United States persons. 
Commenters asked that this method of 
satisfying the test of arrangements 
reasonably designed be available to an 
issuer of an obligation that is registered 
under the Securities Act of 1933 or 
exempt from registration under section 
three or four of the Act or because the 


obligation does not qualify as a security. 
This change was not made in the final 
regulations because the evidence that 
this test has been satisfied is a written 
opinion of Counsel] that the security 
need not be registered under the 
Securities Act of 1933 for the reason that 
it is intended for distribution to persons 
who are not United States persons. 
Although a commenter requested that 
the requirement of a written opinion of 
counsel be deleted on the basis of cost, 
the requirement was retained. Its 
purpose is to document the specific 
steps to be taken to place an obligation 
in the hands of non-United States 
persons, and such an analysis would be 
required in any event to ensure that an 
issuer would not violate the Securities 
Act of 1933. 

Section 1.163-5(c)(2)(i)(B) provides 
that the test of arrangements reasonably 
designed to ensure sale to non-United 
States persons is met if the obligation is 
registered under the Securities Act of 
1933, if it is exempt from registration 
under section 3 or 4 of the Act, or if the 
obligations does not qualify as a 
security and if five conditions are met, 
including the place of offer, sale, and 
delivery, the execution of a covenant by 
the issuer, each underwriter, and each 
member of the selling group, the delivery 
of a confirmation, the receipt of a 
certificate, and the requirement of no 
actual knowledge that the certificate is 
false. Several commenters noted that the 
certificate requirement contemplates 
purchase of a bearer obligation by a 
United States person acquiring through 
a financial institution but that the rest of 
the conditions of the test under 
paragraph (c)(2)(i)(B) do not specifically 
provide for the purchase by a United 
States person acquiring through a 
financial institution. These commenters 
also objected to the requirement of offer, 
sale, and delivery only outside the 
United States given that the purchase by 
United States persons through financial 
institutions is contemplated under this 
test. 

Because of the statutory requirement 
of arrangements reasonably designed to 
ensure sale (or resale in connection with 
original issuance) only to non-United 
States persons, the Treasury 
Department does not have the authority 
to permit the offer, sale, or delivery of 
bearer obligations inside the United 
States in connection with their original 
issuance. Therefore, the regulation was 
not changed in this respect. However, 
the final regulations have been clarified 
to the effect that a bearer obligation 
may be offered and sold outside the 
United States to a financial institution 
purchasing for the account of a customer 
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that is a United States person if the 
financial institution agrees as a 
condition of the purchase to provide on 
delivery a statement under penalties of 
perjury that it is a financial institution, 
that it will comply with the requirements 
in section 165(j)(3) (A), (B), or (C) and 
the regulations thereunder and that it is 
not purchasing for offer to resell.or for 
resale inside the United States. The 
other conditions of this test have been 
revised to be consistent with this 
change. 

In addition, the statement to be 
provided by any person under this test 
has been changed by the addition of the 
statement that the obligation is not 
being acquired for offer to resell or for 
resale to any person inside the United 
States. 

In connection with the third test of 
compliance with arrangements 
reasonably designed to ensure sale to 
non-United States persons, the test 
applicable to issuers who are not 
significantly involved in interstate 
commerce with respect to the issuance 
of an obligation, commenters objected 
that the threshold of “significant” 
involvement in interstate commerce 
under the temporary regulations is too 
strict. Generally these commenters were 
concerned because failure to meet the 
interstate commerce test would subject 
an issuance of a certificate of deposit by 
a foreign branch of the United States 
bank or by a controlled foreign 
corporation engaged in the banking 
business to requirements stricter than 
the maintenance of documentary 
evidence of non-United States beneficial 
ownership. The interstate commerce 
test, as published in the former 
temporary regulations, has been 
retained. 

As suggested by a commenter, 
documentary evidence has been defined 
using one reference point. The reference 
point selected is the definition under 
subdivision (iii) of A-5 of § 35a.9999-4T 
for consistency with the information 
reporting and backup withholding rules. 
Under the (C) alternative, a purchaser of 
an individual certificate of deposit 
whose status as a foreign person is not 
established by documentary evidence 
must provide a signed statement that the 
obligation is not being acquired by or on 
behalf of a United States person or that, 
if a beneficial interest in the obligation 
is being acquired by a United States 
person, such person is a financial 
institution or is acquiring through a 
financial institution and the obligation is 
held by a financial institution that has 
agreed to comply with section 165(j)(3) 
and the regulations thereunder. 
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The interstate commerce test has been 
retained. As in the temporary 
regulations published on August 22, 
1984, foreign branches of United States 
banks and controlled foreign 
corporations engaged in the active 
conduct of the banking business outside 
the United States can satisfy this 
alternative only under the conditions 
described in § 1.163-5(c)(2)(i)(C) (2), (3), 
and (4). 

In connection with the interstate 
commerce test, some commenters 
objected to the rule that substantially 
identical loans disqualify an obligation 
from the interstate commerce test and 
other commenters suggested that the 
rule be applied only where the 
obligations are identical. The 
regulations have not been changed 
because the existence of a substantially 
identical obligation of a United States 
shareholder may indicate the 
involvement of the shareholder in the 
issuance, and the interstate commerce 
test should be available only if the facts 
clearly indicate that the transaction 
takes place only outside the United 
States and between foreign persons. 

Section 1.163-5(c)(2)(v) requires that 
interest, including original issue 
discount, be payable only outside the 
United States and its possessions. A 
commenter suggested that this 
requirement be considered satisfied 
even if a person presents an original 
issue discount obligation inside the 
United States provided an amount equal 
to the original issue discount is payable 
only outside the United States and its 
possessions. This suggestion was not 
adopted because the requirement that 
an obligation be presented outside the 
United States tends to reduce the 
convenience of disposing of bearer 
obligations by United States persons. At 
the request of a commenter, the place of 
payment rule was changed by the 
addition of language to the effect that 
the amount of interest to be considered 
payable only outside the United States 
and its possessions is not affected by 
the amount of market discount 
determined under section 1278(a). 

A commenter suggested that the 
requirement that interest on a bearer 
obligation be payable only outside the 
United States be changed to a 
requirement that the issuer, underwriter, 
and members of the selling group must 
agree at the time of original issuance to 
pay interest only outside the United 
States. This suggestion was not adopted 
because the requirement to pay interest 
only outside the United States, like the 
requirement of a legend, applies 
throughout the term of the obligation. 

The effective date provision of the 
issuer sanctions has been clarified by 


stating that the former temporary 
regulations under § 5f.163-1(c) and the 
former.proposed regulations under 

§ 1.163-5(c) published in September, 
1983, only apply to an obligation issued 
after December 31, 1982 and on or 
before September 21, 1984. This change 
makes it clear that the Service will not 
apply the former temporary or proposed 
regulations to the determination of 
whether an obligation issued on or 
before December 31, 1982 satisfied 
section 163(f)(2)(B)(i) for the purpose of 
satisfying section 127(g)(3) of the Tax 
Reform Act of 1984. Consistent with the 
effective date change to the foreign- 
targeting regulations, the effective date 
provisions of the holder sanctions under 
§ 1.165-12 and § 1.128-1 with respect to 
the definition of registered form have 
been changed to apply the definition to 
obligations issued after December 31, 
1982. 

The effective date of the definition of 
registered form was also changed to 
provide that the former temporary 
regulations under 5f.163—1 or the former 
proposed regulations published on 
September 2, 1983 apply to the definition 
of registered form with respect to 
obligations issued after September 21, 
1984 pursuant to the exercise of a 
warrant or the conversion of a 
convertible obligation, which warrant or 
convertible obligation (including 
conversion privilege) was issued on or 
before September 21, 1984. 

The holder sanctions under § 1.165-12 
and § 1.1287-1 have been revised in a 
number of ways in response to 
suggestions by various commenters. 
First, a person holding a bearer 
obligation under § 1.165—12(c) (1) and 
qualifying as a registered broker-dealer 
(or a person exempt from such 
registration because it is a bank) is not 
required to hold the obligation outside 
the United States in connection with a 
trade or business conducted outside the 
United States, and a financial institution 
is not required to hold a bearer 
obligation outside the United States. A 
registered broker-dealer (or a person 
exempt from such registration because it 
is a bank) is allowed to hold a bearer 
obligation inside the United States for 
sale to customers in the ordinary course 
of its trade or business conducted inside 
or outside the United States. A financial 
institution is allowed to hold a bearer 
obligation inside the United States for 
sale to customers in the ordinary course 
of its trade or business conducted 
outside the United States only if the 
financial institution offers to sell, sells, 
and delivers the obligation outside the 
United States. Second, a broker-dealer 
holding an obligation under § 1:165- 
12(c)(1) is allowed to offer to sell and 
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sell inside the United States in a 
transaction consisting of the purchase of 
a block of obligations with a total 
denomination of at least $1,000,000 to a 
financial institution that provides a 
statement under penalties of perjury 
that it is a financial institution 
purchasing for its‘own account or for the 
account of another financial institution 
or exempt organization as defined in 
section 501(c)(3) and that it will comply 
with section 165(j)(3) (A), (B), or (C) and 
the regulations thereunder. Similary, the 
final regulations provide that a financial 
institution holding for its own account 
under § 1.165—12(c)({2) or a person 
holding a bearer obligation through a 
financial institution under § 1.165- 
12(c)(3) is permitted to offer and resell 
the obligation inside the United States 
only to a financial institution for its own 
account or for the account of an exempt 
organization. Further, the requirement to 
report payments of interest and gross 
proceeds with respect to bearer bonds 
held through financial institutions has 
been expanded by requiring such 
reporting in the case of payments to 
exempt recipients under § 1.6049- 
4(c)(1)(ii). 

Although some commenters asked for 
a change in the confirmation and 
documentary evidence requirements 
applicable to deliveries outside the U.S., 
the final regulations were not changed 
to eliminate the requirement of a 
confirmation on delivery to a financial 
institution and of documentary evidence 
on delivery to a person who is not a 
financial institution. These requirements 
were included in the former temporary 
regulations in lieu of the more stringent 
certificate requirement in the former 
proposed regulations issued in 
September of 1983. At the time the 
certificate requirement was deleted, the 
confirmation and documentary evidence 
requirements were viewed as workable 
and as minimizing the administrative 
burden while providing a degree of 
assurance that bearer obligations would 
not be readily available to United States 
persons; there is no reason to further 
relax these rules. 


Non-Applicability of Executive Order 
12291 


The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291 and that a 
regulatory impact analysis therefore is 
not required. 


Regulatory Flexibility Act 


Although a notice of proposed 
rulemaking that solicited public 
comment was issued, the Interna! 
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Revenue Service concluded when the 
notice was issued that the regulations 
are interpretative and that the notice 
and public procedure requirements of 5 
U.S.C. did not apply. Accordingly, the 
final regulations do not constitute 
regulations subject to the Regulatory 
Flexibility Act (5 U.S.C. chapter G). 


Paperwork Reduction Act 


The collection of information 
requirements contained in this 
regulation have been submitted to the 
Office of Management and Budget 
(OMB) in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. These 
requirements have been approved by 
OMB under Control No. 1545-0786. 


Drafting Information 


The principal author of this regulation 
is P. Ann Fisher of the Office of the 
Associate Chief Counsel (International) 
within the Office of Chief Counsel, 
Internal Revenue Service. Personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department, however, participated in 
developing the regulations. on matters of 
both substance and style. 


List of Subjects 
26 CFR 1.61-1 through 1.281-4 


Income taxes, Taxable income, 
Deductions, Exemptions, Industrial 
development bonds, Registration 
requirements. 


26 CFR 1.1201 through 1.1287-1T 


Income taxes, Capital gains and 
losses, Recapture. 


26 CFR Part 602 


OMB control numbers, Paperwork 
Reduction Act. 


Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR Parts 1 and 602 
are amended as follows: 


PART 1—{ AMENDED] 


Paragraph 1. The authority for Part 1 
is amended by adding the following 
citation: 

Authority: 26 U.S.C. 7805. * * * Sections 
1.165-12 and 1.1287-1 also issued under 26 
U.S.C. 165 (j) (3). 


§ 1.163-5T [Removed] 

Par. 2. Section 1.163-5T is removed. 
New § 1.163-5 is inserted in its place, to 
read as follows: 


§ 1.163-5 Denial of interest deduction on 
certain obligations issued after December 
31, 1982, unless issued in registered form. 


(a) [Reserved] 


(b) [Reserved] 

(c) Obligations issued to foreign 
persons after September 21, 1984—(1) in 
general. A determination of whether an 
obligation satisfies each of the 
requirements of this paragraph shall be 
made on an obligation-by-obligation 
basis. An obligation issued directly (or 
through affiliated entities) in bearer 
form by, or guaranteed by, a United 
States Government-owned agency or a 
United States Government-sponsored 
enterprise, such as the Federal National 
Mortgage Association, the Federal 
Home Loan Banks, the Federal Loan 
Mortgage Corporation, the Farm Credit 
Administration, and the Student Loan 
Marketing Association, may not satisfy 
this paragraph (c). An obligation issued 
after September 21, 1984 is described in 
this paragraph if— 

(i) There are arrangements reasonably 
designed to ensure that such obligation 
will be sold (or resold in connection 
with its original issuance) only to a 
person who is not a United States 
person or who is a United States person 
that is a financial institution (as defined 
in § 1.165-12(c)(1)(v)) purchasing for its 
own account or for the account of a 
customer and that agrees to comply with 
the requirements of section 165(j}(3) 
(A),(B), or (C) and the regulations 
thereunder, and 

(ii) In the case of an obligation which 
is not in registered form— 

(A) Interest on such obligation is 
payable only outside the United States 
and its possessions, and 

(B) Unless the obligation is described 
in subparagraph (2)(i)(C) of this 
paragraph or is a temporary global 
security, the following statement in 
English either appears on the face of the 
obligation and on any interest coupons 
which may be detached therefrom or, if 
the obligation is evidenced by a book 
entry, appears in the book or record in 
which the book entry is made: “Any 
United States person who holds this 
obligation will be subject to limitations 
under the United States income tax 
laws, including the limitations provided 
in sections 165{j) and 1287(a) of the 
Internal Revenue Code.” For purposes of 
this paragraph, the term “temporary 
global security” means a security which 
is held for the benefit of the purchasers 
of the obligations of the issuer and 
interests in which are exchangeable for 
securities in definitive registered or 
bearer form prior to its stated maturity. 

(2) Rules for the application of this 
paragraph—{i) Arrangements 
reasonably designed to ensure sale to 
non-United States persons. An 
obligation will be considered to satisfy 
paragraph (c)(1)(i) of this section if the 
conditions of subdivision (A), (B); or (C) 
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of this subdivision (i) are met in 
connection with the original issuance of 
the obligation. An exchange of one 
obligation for another is considered an 
original issuance if and only if the 
exchange constitutes a disposition of 
property for purposes of section 1001 of 
the Code. Obligations that meet the 
conditions of subdivisions (A), (B) and 
(C) (other than certificates of deposit 
issued under the conditions of 
subdivision (C) by a United States 
person or by a controlled foreign - 
corporation within the meaning of 
section 957(a) that is engaged in the 
active conduct of a banking business 
within the meaning of section 954(c)(3) 
(B) as in effect prior to the Tax Reform 
Act of 1986, and the regulations 
thereunder) may be issued in a single 
public offering. A temporary global 
security is not required to satisfy the 
conditions of this subdivision (i). 

(A) In connection with the original 
issuance of an obligation, the obligation 
is offered for sale or resale only outside 
of the United States and its possessions, 
is delivered only outside the United 
States and its possessions and is not 
registered under the Securities Act of 
1933 because it is intended for 
distribution to persons who are not 
United States persons. An obligation 
will not be considered to be required to 
be registered under the Securities Act of 
1933 if the issuer, in reliance on the 
written opinion of counsel received prior 
to the issuance thereof, determines in 
good faith that the obligation need not 
be registered under the Securities Act of 
1933 for the reason that it is intended for 
distribution to persons who are not 
United States persons. Solely for 
purposes of this subdivision {i){A), the 
term “United States person” has the 
same meaning as it has for purposes of 
determining whether an obligation is 
intended for distribution to persons 
under the Securities Act of 1933. 

(B) The obligation is registered under 
the Securities Act of 1933, the obligation 
is exempt from registration by reason of 
section 3 or section 4 of such Act, or the 
obligation does not qualify as a security 
under the Securities Act of 1933, and all 
the conditions set forth in paragraph 
(c)(2)(i)(B){2), (2), (3), (4) and (5) are met 
with respect to such obligation. 

(7) In connection with the original 
issuance of an obligation in bearer form, 
the obligation is offered for sale or 
resale only outside the United States 
and its possessions. 

(2) The issuer does not, and each 
underwriter and each member of the 
selling group, if any, covenants that it 
will not, in connection with the original 
issuance of the obligation; offer to sell or 
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resell the obligation in bearer form to 
any person inside the United States or to 
a United States person unless such 
United States person is a financial 
institution as defined in § 1.165-12(c)(v) 
purchasing for its own account or for the 
account of a customer, which financial 
institution, as a condition of the 
purchase, agrees to provide on delivery 
of the obligation (or on issuance, if the 
obligation is not in definitive form) the 
certificate required under paragraph 
(c)(2)(i)(B)(4). 

(3) In connection with its sale or 
resale during the original issuance of the 
obligation in bearer form, each 
underwriter and each member of the 
selling group, if any, or the issuer, if 
there is no underwriter or selling group, 
sends a confirmation to the purchaser of 
the bearer obligation stating that the 
purchaser represents that it is not a 
United States person or, if it is a United 
States person, it is a financial institution 
as defined in § 1.165-12(c)(v) purchasing 
for its own account or for the account of 
a customer and that the financial 
institution will comply with the 
requirements of section 165(j)(3) (A), (B), 
or (C) and the regulations thereunder. 
The confirmation must also state that, if 
the purchaser is a dealer, it will send 
similar confirmations to whomever 
purchases from it. 

(4) In connection with the original 
issuance of the obligation in bearer 
form, it is delivered in definitive form (or 
issued, if the obligation is not in 
definitive form) to the person entitled to 
physical delivery thereof only upon 
presentation of a certificate signed by 
such person to the issuer, underwriter, 
or member of the selling group, which 
certificate states that the obligation is 
not being acquired by or on behalf of a 
United States person, or for offer to 
resell or for resale to a United States 
person or any person inside the United 
States, or, if a beneficial interest in the 
obligation is being acquired by a United 
States person, that such person is a 
financial institution as defined in 
§ 1.165-12(c)(v) or is acquiring through a 
financial institution and that the 
obligation is held by a financial 
institution that has agreed to comply 
with the requirements of section 
165(j)(3) (A), (B), or (C) and the 
regulations thereunder and that is not 
purchasing for offer to resell or for 
resale inside the United States. When a 
certificate is provided by a clearing 
organization, it must be based on 
statements provided to it by its member 
organizations. A clearing organization is 
an entity which is in the business of 
holding obligations for member 
organizations and transferring 


obligations among such members by 
credit or debit to the account of a 
member without the necessity or 
physical delivery of the obligation. For 
purposes of paragraph (c)(2)(i)(B), the 
term “delivery” does not include the 
delivery of an obligation to an 
underwriter or member of the selling 
group, if any. 

(5) The.issuer, underwriter, or member 
of the selling group does not have actual 
knowledge that the certificate described 
in paragraph (c)(2)(i)(B)(4) of this section 
is false. The issuer, underwriter, or 
member of the selling group shall be 
deemed to have actual knowledge that 
the certificate described in paragraph 
(c)(2){i)(B)(4) of this section is false if the 
issuer, underwriter, or member of the 
selling group has a United States 
address for the beneficial owner (other 
than a financial institution as defined in 
§ 1.165-12(c)(v) that represents that it 
will comply with the requirements of 
section 165(j)(3) (A), (B), or (C) and the 
regulations thereunder) and does not 
have documentary evidence as 
described in subdivision (iii) of A-5 of 
§ 35a.9999-4T that the beneficial owner 
is not a United States person. 

(C) The obligation is issued only 
outside the United States and its 
possessions by an issuer that does not 
significantly engage in interstate 
commerce with respect to the issuance 
of such obligation either directly or 
through its agent, an underwriter, or a 
member of the selling group. In the case 
of an issuer that is a United States 
person, such issuer may only satisfy the 
test set forth in this paragraph 
(c)(2)(i)(C) if— 

(2) It is engaged through a branch in 
the active conduct of a banking 
business, within the meaning of section 
954(c)(3)(B) as in effect before the Tax 
Reform Act of 1986, and the regulations 
thereunder, outside the United States; 

(2) The obligation is issued outside of 
the United States by the branch in 
connection with that trade or business; 

(3) The obligation that is so issued is 
sold directly to the public and is not 
issued as a part of a larger issuance 
made by means of a public offering; and 

(4) The issuer either maintains 
documentary evidence as described in 
subdivision (iii) of A-5 of § 35a.9999-4T 
that the purchaser is not a United States 
person (provided that the issuer has no 
actual knowledge that the documentary 
evidence is false) or on delivery of the 
obligation the issuer receives a 
statement signed by the person entitled 
to physical delivery thereof and stating 
either that the obligation is not being 
acquired by or on behalf of a United 
States person or that, if a beneficial 
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interest in the obligation is being 
acquired by a United States person, 
such person is a financial institution as 
defined in § 1.165-12(c)(v) or is acquiring 
through a financial institution and the 
obligation is held by a financial 
institution that has agreed to comply 
with the requirements of 165(j)(3) (A), 
(B) or (C) and the regulations thereunder 
and that it is not purchasing for offer to 
resell or for resale inside the United 
States (provided that the issuer has no 
actual knowledge that the statement is 
false). 

In addition, an issuer that is a 
controlled foreign corporation within the 
meaning of section 957 (a) that is 
engaged in the active conduct of a 
banking business outside the United 
States within the meaning of section 
954(c)(3)(B) as in effect before the Tax 
Reform Act of 1986, and the regulations 
thereunder, can only satisfy the 
provisions of this paragraph (c)(2)(i)(C), 
if it meets the requirements of this 
paragraph (c)(2)(i)(C)(2), (3) and (4). 

(ii) Special rules. An obligation shall 
not be considered to be described in 
paragraph (c)(2){i)(C) of this section if it 
is— 

(A) Guaranteed by a United States 
shareholder of the issuer; 

(B) Convertible into a debt or equity 
interest in a United States shareholder 
of the issuer; or 

(C) Substantially identical to an 
obligation issued by a United States 
shareholder of the issuer. 

For purposes of this paragraph 
(c)(2)(ii), the term “United States 
shareholder” is defined as it is defined 
in section 951 (b) and the regulations 
thereunder. For purposes of this 
paragraph (c)(2)(ii)(C), obligations are 
substantially identical if the face 
amount, interest rate, term of the issue, 
due dates for payments, and maturity 
date of each is substantially identical to 
the other. 

(iii) Interstate commerce. For 
purposes of this paragraph, the term 
“interstate commerce” means trade or 
commerce in obligations or any 
transportation or communication 
relating thereto between any foreign 
country and the United States or its 
possessions. 

(A) An issuer will not be considered 
to engage significantly in interstate 
commerce with respect to the issuance 
of an obligation if the only activities 
with respect to which the issuer uses the 
means or instrumentalities of interstate 
commerce are activities of a preparatory 
or auxiliary character that do not 
involve communication between a 
prospective purchaser and an issuer, its 
agent, an underwriter, or member of the 





selling group if either is inside the 
United States or its possessions. 
Activities of a preparatory or auxiliary 
character include, but are not limited to, 
the following activities: 

(1) Establishment or participation in 
establishment of policies concerning the 
issuance of obligations and the 
allocation of funding by a United States 
shareholder with respect to obligations 
issued by a foreign corporation or by a 
United States office with respect to 
obligations issued by a foreign branch; 

(2) Negotiation between the issuer and 
underwriters as to the terms and pricing 
of an issue; 

(3) Transfer of funds to an office of an 
issuer in the United States or its 
possessions by a foreign branch or to a 
United States shareholder by a foreign 
corporation; 

(4) Consultation by an issuer with 
accountants and lawyers or other 
financial advisors in the United States 
or its possessions regarding the issuance 
of an obligation; 

(5) Document drafting and printing; 
and 

(6) Provision of payment or delivery 
instructions to members of the selling 
group by an issuer's office or agent that 
is located in the United States or its 
possessions. 

(B) Activities that will not be 
considered to be of a preparatory or 
auxiliary character include, but are not 
limited to, any of the following 
activities: 

(2) Negotiation or communication 
between a prospective purchaser and an 
issuer, its agent, an underwriter, or a 
member of the selling group concerning 
the sale of an obligation if either is 
inside the United States or its 
possessions; 

(2) Involvement of an issuer's office, 
its agent, an underwriter, or a member 
of the selling group in the United States 
or its possessions in the offer or sale of 
a particular obligation, either directly 
with the prospective purchaser, or 
through the issuer in a foreign country; 

(3) Delivery of an obligation in the 
United States or its possessions; or 

(4) Advertising or otherwise 
promoting an obligation in the United 
States or its possessions. 

(C) The following examples illustrate 
the application of this subdivision (iii) of 
§ 1.163-5(c)[2). 

Example (1). Foreign corporation A, a 
corporation organized in and doing business 
in foreign country Z, and not a controlled 
foreign corporation within the meaning of 
section 957(a) that is engaged in the conduct 
of a banking business within the meaning of 
section 954{c)(3)(B) as in effect before the Tax 
Reform Act of 1986, issues its debentures 
outside the United States. The debentures are 


not guaranteed by a United States 
shareholder of A, nor are they convertible 
into a debt or equity interest of a United 
States shareholder of A, nor are they 
substantially identical to an obligation issued 
by a United States shareholder of A. A 
consults its accountants and lawyers in the 
United States for certain securities and tax 
advice regarding the debt offering. The 
underwriting and selling group in respect to 
A's offering is composed entirely of foreign 
securities firms, some of which are foreign 
subsidiaries of United States securities firms. 
AUS. affiliate of the foreign underwriter 
communicates payment and delivery 
instructions to the selling group. All offering 
circulars for the offering are mailed and 
delivered outside the United States and its 
possessions. All debentures are delivered 
and paid for outside the United States and its 
possessions. No office located in the United 
States or in a United States possession is 
involved in the sale of debentures. Interest on 
the debentures is payable only outside the 
United States and its possessions. A is not 
significantly engaged in interstate commerce 
with respect to the offering. 

Example (2). B, a United States bank, does 
business in foreign country X through a 
branch located in X. The branch is a staffed 
and operating unit engaged in the active 
conduct of a banking business consisting of 
one or more of the activities set forth in 
§ 1.954-2(d)(2)(ii). As part of its ongoing 
business, the branch in X issues negotiable 
certificates of deposit with a maturity in 
excess of one year to customers upon 
request. The certificates of deposit are not 
guaranteed by a United States shareholder of 
B, nor are they convertible into a debt or 
equity interest of a United States shareholder 
of B, nor are they substantially identical to an 
obligation issued by a United States 
shareholder of B. Policies regarding the 
issuance of negotiable certificates of deposit 
and funding allocations for foreign branches 
are set in the United States at B’s main office. 
Branch personnel decide whether to issue a 
negotiable certificate of deposit based on the 
guidelines established by the United States 
offices of B, but without communicating with 
the United States offices of B with respect to 
the issuance of a particular obligation. 
Negotiable certificates of deposits are 
delivered and paid for outside the United 
States and its possessions. Interest on the 
negotiable certificates of deposit is payable 
only outside the United States and its 
possessions. B maintains documentary 
evidence described in § 1.163-5(c)(2)(i)(Ci(4). 
After the issuance of negotiable certificates 
of deposit by the foreign branch of B, the 
foreign branch sends the funds to a United 
States branch of B for use in domestic 
operations. B is not significantly engaged in 
interstate commerce with respect to the 
issuance of such obligation. 

Example (3). The facts in Example (2) apply 
except that the foreign branch of B consulted, 
by telephone, the main office in the United 
States to request approval of the issuance of 
the certificate of deposit at a particular rate 
of interest. The main office granted 
permission to issue the negotiable certificate 
of deposit to the customer by a telex sent 
from the main office of B to the branch in X. B 
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is significantly engaged in interstate 
cominerce with respect to the issuance of the 
obligation as a result of involvement of B's 
United States office in the issuance of the 
obligation. 

Example (4). The facts in Example (2) apply 
with the additional fact that a customer 
contacted the foreign branch of B through a 
telex originating in the United States or its 
possessions. Subsequent to the telex, the 
foreign branch issued the negotiable 
certificate of deposit and recorded it on the 
books. B is significantly engaged in interstate 
commerce with respect to the issuance of the 
obligation as a result of its communication by 
telex with a customer in the United States. 


(iv) Possessions. For purposes of this 
section, the term “possessions” includes 
Puerto Rico, the U.S. Virgin Islands, 
Guam, American Samoa, Wake Island, 
and Northern Mariana Islands. 

(v) Interest payable outside of the 
United States. Interest will be 
considered payable only outside the 
United States and its possessions if 
payment of such interest can be made 
only upon presentation of a coupon, or 
upon making of any other demand for 
payment, outside of the United States 
and its possessions to the issuer or a 
paying agent. The fact that payment is 
made by a draft drawn on a United 
States bank account or by a wire or 
other electronic transfer from a United 
States account does not affect this 
result. Interest payments will be 
considered to be made within the United 
States if the payments are made by a 
transfer of funds into an account 
maintained by the payee in the United 
States or mailed to an address in the 
United States, if— 

(A) The interest is paid on an 
obligation issued by either a United 
States person, a controlled foreign 
corporation as defined in section 957 (a). 
or a foreign corporation if 50 percent or 
more of the gross income of the foreign 
corporation from all sources of the 3- 
year period ending with the close of its 
taxable year preceding the original 
issuance of the obligation (or for such 
part of the period that the foreign 
corporation has been in existence) was 
effectively connected with the conduct 
of a trade or business within the United 
States; and 

(B) The interest is paid to a person 
other than— 

(1) A person who may satisfy the 
requirements of section 165 (j)(3) (A), 
(B), or (C) and the regulations 
thereunder; and 

(2) A financial institution as a step in 
the clearance of funds and such interest 
is promptly credited to an account 
maintained outside the United States for 
such financial institution or for persons 
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for which the financial institution has 
collected such interest. 

Interest is considered to be paid 
within the United States and its 
possessions if a coupon is presented, or 
a demand for payment is otherwise 
made, to the issuer or a paying agent 
(whether a United States or foreign 
person) in the United States and its 
possessions even if the funds paid are 
credited to an account maintained by 
the payee outside the United States and 
its possessions. Interest will be 
considered payable only outside the 
United States and its possessions 
notwithstanding that such interest may 
become payable at the office of the 
issuer or its United States paying agent 
under the following conditions: the 
issuer has appointed paying agents 
located outside the United States and its 
possessions with the reasonable. 
expectation that such paying agents will 
be able to pay the interest in United 
States dollars, and the full amount of 
such payment at the offices of all such 
paying agents is illegal or effectively 
precluded because of the imposition of 
exchange controls or other similar 
restrictions on the full payment or 
receipt of interest in United States 
dollars. A lawsuit brought in the United 
States or its possessions for payment of 
the obligation or interest thereon as a 
result of a default shall not be 
considered to be a demand for payment. 
For purposes of this subdivision (v), 
interest includes original issue discount 
as defined in section 1273(a). Therefore, 
an amount equal to the original issue 
discount as defined in section 1273{a) is 
payable only outside the United States 
and its possessions. The amount of 
market discount as defined in section 
1278(a) does not affect the amount of 
interest to be considered payable only 
outside the United States and its 
possessions. 

(vi) Rules relating to obligations 
issued after December 31, 1982 and on 
or before September 21, 1984. Whether 
an obligation originally issued after 
December 31, 1982 and on or before 
September 21, 1984, or an obligation 
originally issued after September 23, 
1984 pursuant to the exercise of a 
warrant or the conversion of a 
convertible obligation, which warrant or 
obligation (including conversion 
privilege) was issued after December 31, 
1982 and on or before September 21, 
1984, is described in section 163(f}{2)(B) 
shall be determined under the rules 
provided in § 5f.163-1(c) as in effect 
prior to its removal. Notwithstanding the 
preceding sentence, an issuer will be 
considered to satisfy the requirements of 
section 163(f}(2)(B) with respect to an 


obligation issued after December 31, 
1982 and on or before September 21, 
1984 or after September 21, 1984 
pursuant to the exercise of a warrant or 
the conversion of a convertible 
obligation, which warrant or obligation 
(including conversion privilege) was 
issued after December 31, 1982 and on or 
before September 21, 1984, if the issuer 
substantially complied with the 
roposed regulations provided in 
§ 1.163-5(c), which were published in 
the Federal Register on September 2, 
1983 (48 FR 39953) and superseded by 
temporary regulations published in the 
Federal Register on August 22, 1984 (49 
FR 33228). 

(3) Effective Date. These regulations 
apply generally to obligations issued 
after January 20, 1987. A taxpayer may 
choose to apply the rules of § 1.163-5(c) 
with respect to an obligation issued 
after December 31, 1982 and on or 
before January 20, 1987. 


If this choice is made, the rules of 
§ 1.163-5{c) will apply in lieu of § 1.163- 
5T(c) except that the legend requirement 
under § 1.163-5(c)(1)(ii}(B) does not 
apply with respect to a bearer obligation 
evidenced exclusively by a book entry 
and that the certification requirement 
under § 5f.163—1(c)(2)(i)(B)(4) applies in 
lieu of the certification under § 1.163- 
5(c)(2)(i)(B)(4). 


Par. 3. Section 1.165-12T is removed. 
New §1.165-12 is inserted in its place, to 
read as follows: 


§ 1.165-12 Denial of deduction for losses 
on registration-required obligations not in 
registered form. 


(a) In general. Except as provided in 
paragraph (c) of this section, nothing in 
section 165({a) and the regulations 
thereunder, or in any other provision of 
law, shall be construed to provide a 
deduction for any loss sustained on any 
registration-required obligation held 
after December 31, 1982, unless the 
obligation is in registered form or the 
issuance of the obligation was subject to 
tax under section 4701. The term 
“registration-required obligation” has 
the meaning given to that term in section 
163(f)(2), except that clause (iv) of 
subparagraph (A) thereof shall not 
apply. Therefore, although an obligation 
that is not in registered form is 
described in § 1.163—5(c)(1), the holder 
of such an obligation shall not be 
allowed a deduction for any loss 
sustained on such obligation unless 
paragraph (c) of this section applies. The 
term “holder” means the person that 
would be denied a loss deduction under 
section 165({j)(1) or denied capital gain 
treatment under section 1287(a). 
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(b) Registered form—{1) Obligations 
issued after September 21, 1984. With 
respect to any obligation originally 
issued after September 21, 1984, the term 
“registered form” has the meaning given 
that term in section 103(j)(3) and the 
regulations thereunder. Therefore, an 
obligation that would otherwise be in 
registered form is not considered to be 
in registered form if it can be transferred 
at that time or at any time until its 
maturity by any means not described in 
§ 5f.103—-1(c). An obligation that, as of a 
particular time, is not considered to be 
in registered form because it can be 
transferred by any means not described 
in § 5f.103—-1(c) is considered to be in 
registered form at all times during the 
period beginning with a later time and 
ending with the maturity of the 
obligation in which the obligation can be 
transferred only by a means described 
in § 5f.103-1(c). 

(2) Obligations issued after December 
31, 1982 and on or before September 21, 
1984. With respect to any obligation 
originally issued after December 31, 1982 
and on or before September 21, 1984 or 
an obligation originally issued after 
September 21, 1984 pursuant to the 
exercise of a warrant or the conversion 
of a convertible obligation, which 
warrant or obligation (including 
conversion privilege) was issued after 
December 31, 1982 and on or before 
September 21, 1984, that obligation will 
be considered in registered form if it 
satisfied § 5f.163-1 or the proposed 
regulations provided in § 1.163-5(c) and 
published in the Federal Register on 
September 2, 1983 (48 FR 39953). 

(c) Registration-required obligations 
not in registered form which are not 
subject to section 165(j)(1). 
Notwithstanding the fact that an 
obligation is a registration-required 
obligation that is not in registered form, 
the holder will not be subject to section 
165({j)(1) if the holder meets the 
conditions of any one of the following 
subparagraphs (1), (2), (3), or (4) of this 
paragraph {c). 

(1) Persons permitted to hold in 
connection with the conduct of a trade 
or business. {i) The holder is an 
underwriter, broker, dealer, bank, or 
other financial institution (defined in 
paragraph (c)(1){v)) that holds such 
obligation in connection with its trade or 
business conducted outside the United 
States; or the holder is a broker-dealer 
(registered under Federal or State law or 
exempted from registration by the 
provisions of such law because it is a 
bank) that holds such obligation for sale 
to customers in the ordinary course of 
its trade or business. 
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(ii) The holder must offer to sell, sell 
and deliver the obligation in bearer form 
only outside of the United States except 
that a holder that is a registered broker- 
dealer as described in paragraph (c)(1)(i) 
may offer to sell and sell the obligation 
in bearer form inside the United States 
to a financial institution as defined in 
paragraph (c)(1)(v) for its own account 
or for the account of another financial 
institution or exempt organization as 
defined in section 501(c)(3) if the 
transaction consists of the purchases of 
a block of obligations the total 
denominations of which are at least 
$1,000,000. 

(iii) If a financial institution purchases 
an obligation in bearer form that is 
offered or sold inside the United States, 
it must agree as a condition of the 
purchase to provide on delivery the 
statement described in paragraph 
(c)(1){iv). 

(iv) The holder may deliver an 
obligation in bearer form that is offered 
or sold inside the United States only if 
the holder delivers it to a financial 
institution that states that it is a 
financial institution as defined in 
§ 1.165-12(c)(1}(v) that is purchasing for 
its own account or for the account of 
another financial institution or exempt 
organization, that will comply with the 
requirements of section 165(j)(3}(A), (B), 
or (C) and the regulations thereunder 
and the holder has no actual knowledge 
that the statement is false. The 
statement must contain the name and 
address of the person entitled to 
delivery and must be signed by such 
person under penalties of perjury. The 
holder may deliver an obligation in 
bearer form that is offered and sold 
outside the United States to a financial 
institution if it delivers to such person a 
confirmation stating that any United 
States taxpayer who holds this 
obligation in bearer form and who is not 
exempt under section 165(j)(3) (A), (B), 
or (C) and the regulations thereunder 
will, for purposes of the United States 
income tax, be denied a deduction for 
any loss incurred with respect to the 
obligation and will be denied capital 
gain treatment with respect to the 
obligation. The holder may deliver a 
registration-required obligation in 
bearer form that is offered and sold 
outside the United States to a person 
other than a financial institution only if 
the holder has documentary evidence as 
described in subdivision (iii) of A-5 of 
§ 35a.9999-4T that the person is not a 
United States person. For purposes of 
this paragraph (c), the word “deliver” 
includes the transfer of an obligation 
evidenced by a book entry including a 
book entry notation by a clearing 


organization evidencing transfer of the 
obligation from one member of the 
organization to another member. For 
purposes of this paragraph (c), the word 
“deliver” does not include a transfer of 
an obligation to the issuer or its agent 
for cancellation or extinguishment. If a 
holder that is a member of a clearing 
organization (defined in § 1.163- 
5(c)(2)(i)(B)(4)) delivers an obligation to 
another member of the same or another 
clearing organization by transfer of the 
obligation between the clearing 
organization accounts of such members, 
the selling member shall receive the 
statement from the purchasing member 
(in the case of obligations offered or 
sold inside the United States) or send 
the confirmation to the purchasing 
member (in the case of obligations 
offered and sold outside the United 
States). 

(v) For purposes of paragraph (c) of 
this section, the term “financial 
institution” means a person which itself 
is, or more than 50 percent of the total 
combined voting power of all classes of 
whose stock entitled to vote is owned 
by a person which is— 

(A) Engaged in the conduct of a 
banking, financing, or similar business 
within the meaning of section 
954(c)(3)(B) as in effect before the Tax 
Reform Act of 1986, and the regulations 
thereunder; 

(B) Engaged in business as a broker or 
dealer in securities; 

(C) An insurance company; 

(D) A person that provides pensions 
or other similar benefits to retired 
employees; 

(E) Primarily engaged in the business 
of rendering investment advice; 

(F) A regulated investment company 
or other mutual fund; or 

(G) A fiannce corporation a 
substantial part of the business of which 
consists of making loans (including the 
acquisition of obligations under a lease 
which is entered into primarily as a 
financing transaction), acquiring 
accounts receivable, notes or 
installment obligations arising out of the 
sale of tangible personal property or the 
performing of services, or servicing debt 
obligations. 

(2) Persons permitted to hold 
obligations for their own investment 
account. The holder is a financial 
institution holding the obligation for its 
own investment account that satisfies 
the conditions set forth in subdivisions 
(i), (ii), (iii), and (iv) of his paragraph (c) 

2 


). 

(i) The holder reports on its Federal 
income tax return for the taxable year 
any interest payments received 
(including original issue discount 
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includable in gross income for such 
taxable year) with respect to such 
obligation and gain or loss on the sale or 
other disposition of such obligation; 

(ii) The holder indicates on its Federal 
income tax return that income, gain or 
loss described in paragraph (c)(2)(i) is 
attributable to registration-required 
obligations held in bearer form for its 
own account; 

(iii) The holder of a bearer obligation 
that resells the obligation inside the 
United States resells the obligation only 
to another financial institution for its 
own account or for the account of 
another financial institution or exempt 
organization; and 

(iv) The holder delivers such 
obligation in bearer form to any other 
person in accordance with paragraph 
(c)(1) (ii) and (iv) of this section. 

(3) Persons permitted to hold through 
financial institutions. The holder is any 
person that purchases and holds a 
registration-required obligation in 
bearer form through a financial 
institution with which the holder 
maintains a customer, custodial or 
nominee relationship and such 
institution agrees to satisfy, and does in 
fact satisfy, the conditions set forth in 
subdivisions (i), (ii), (iii), (iv) and (v) of 
this paragraph (c)(3). 

(i) The financial institution makes a 
return of information to the Internal 
Revenue Service with respect to any 
interest payments received. The 
financial institution must report original 
issue discount includable in the holder’s 
gross income for the taxable year on any 
obligation so held, but only if the 
obligation appears in an Internal 
Revenue Service publication of 
obligations issued at an original issue 
discount and only in an amount 
determined in accordance with 
information contained in that 
publication. An information return for 
any interest payment shall be made on a 
Form 1099 for the calendar year. It shall 
indicate the aggregate amount of the 
payment received, the name, address 
and taxpayer identification number of 
the holder, and such other information 
as is required by the form. No return of 
information is required under this 
subdivision if the financial institution 
reports payments under section 6041 or 
6049. 

(ii) The financial institution makes a 
return of information on Form 1099B 
with respect to any disposition by the 
holder of such obligation. The return 
shall show the name, address, and 
taxpayer identification number of the 
holder of the obligation, Committee on 
Uniform Security Information 
Procedures (CUSIP), gross proceeds, 
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sale date, and such other information as 
may be required by the form. No return 
of information is required under this 
subdivision if such financial institution 
reports with respect to the disposition 
under section 6045. 

(iii) In the case of a bearer obligation 
offered for resale or resold in the United 
States, the financial institution may 
resell the obligation only to another 
financial institution for its own account 
or for the account of an exempt 
organization. 

(iv) The financial institution 
covenants with the holder that the 
financial institution will deliver the 
obligation in bearer form in accordance 
with the requirements set forth in 
paragraph (c)(1) (ii) and (iv). 

(v) The financial institution delivers 
the obligation in bearer form in 
accordance with paragraph (c)(1) (ii) 
and (iv) as if the financial institution 
delivering the obligation were the holder 
referred to in such paragraph. 

(4) Conversion of obligations into 
registered form. The holder is not a 
person described in paragraph (c) (1), 
(2), or (3) of this section, and within 
thirty days of the date when the seller or 
other transferor is reasonably able to 
make the bearer obligation available to 
the holder, the holder surrenders the 
obligation to a transfer agent or the 
issuer for conversion of the obligation 
into registered form. If such obligation is 
not registered within such 30 day period, 
the holder shall be subject to sections 
165(j) and 1287(a). 

(d) Effective Date. These regulations 
apply generally to obligations issued 
after January 20, 1987. However, a 
taxpayer may choose to apply the rules 
of § 1.165—12 with respect to an 
obligation issued after December 31, 
1982 and on or before January 20, 1987, 
which obligation is held after January 
20, 1987. 

Par. 4. Section 1.1287-1T is removed. 
New § 1.1287-1 is inserted in its place, 
to read as follows: 


§ 1.1287-1 Dental of capital gains 
treatment for gains on registration-required 
obligations not in registered form. 

(a) Jn general. Except as provided in 
paragraph (c) of this section, any gain on 
the sale or other disposition of a 
registration-required obligation held 
after December 31, 1982, that is not in 
registered form shall be treated as 
ordinary income unless the issuance of 
the obligation was subject to tax under 
section 4701. The term “registration- 
required obligation” has the meaning 
given to that term in section 163(f)(2), 
except that clause (iv) of subparagraph 
(A) thereof shall not apply. Therefore, 
although an obligation that is not in 


registered form is described in § 1.163- 
5(c)(1), the holder of such an obligation 
shall be required to treat the gain on the 
sale or other disposition of such 
obligation as ordinary income. The term 
“holder” means the person that would 
be denied a loss deduction under section 
165(j)(1) or denied capital gain treatment 
under section 1287(a). 

(b) Registered form—(1) Obligations 
issued after September 21, 1984. With 
respect to any obligation originally 
issued after September 21, 1984, the term 
“registered form” has the meaning given 
that term in section 103(j)(3) and the 
regulations thereunder. Therefore, an 
obligation that would otherwise be in 
registered form is not considered to be 
in registered form if it can be transferred 
at that time or at any time until its 
maturity by any means not described in 
§ 5f.103—-1(c). An obligation that, as of a 
particular time, is not considered to be 
in registered form because it can be 
transferred by any means not described 
in § 5f.103-1(c) is considered to be in 
registered form at all times during the 
period beginning with a later time and 
ending with the maturity of the 
obligation in which the obligation can be 
transferred only by a means described 
in § 5f.103—1{c). 

(2) Obligations-issued after December 
31, 1982 and on or before September 21, 
1984. With respect to any obligation 
originally issued after December 31, 1982 
and on or before September 21, 1984 or 
an obligation originally issued after 
September 21, 1984 pursuant to the 
exercise of a warrant or the conversion 
of a convertible obligation, which 
warrant or obligation {including 
conversion privilege) was issued after 
December 31, 1982 and on or before 
September 21, 1984 that obligation will 
be considered to be in registered form if 
it satisfied § 5f.163-1 or the proposed 
regulations provided in §1.163.-5(c) and 
published in the Federal Register on 
September 2, 1983 (48 FR 39953). 

(c) Registration-required obligations 
not in registered form which are not 
subject to section 1287{c). 
Notwithstanding the fact than an 
obligation is a registration-required 
obligation that is not in registered form, 
the holder will not be subject to section 
1287(a) if the holder meets the 
conditions of § 1.165-12{c). 

(d) Effective Date. These regulations 
apply generally to obligations issued 
after January 20, 1987. However, a 
taxpayer may choose to apply the rules 
of § 1.1287-1 with respect to an 
obligation issued after December 31, 
1982 and on or before January 20, 1987, 
which obligation is held after January 
20, 1987. 


PART 602—[AMENDED] 


Par. 5. The authority citation for Part 
602 continues to read as follows: 


Authority: 26 U.S.C. 7805. 


§ 602.10 [Amended] 

Par. 6. Section 602.101(c) is amended 
by inserting in the appropriate places in 
the table “§ 1.165-12 . . . 1545-0786" 
and “§ 1.1287-1 . . . 1545-0786.” 

Approved: 

Lawrence B. Gibbs, 
Commissioner of Internal Revenue. 
October 29, 1986. 


J. Roger Mentz, 

Assistant Secretary of the Treasury. 

[FR Doc. 86-28168 Filed 12-16-86; 4:31 pm] 
BILLING CODE 4830-01-M 


26 CFR Parts 5f, 35a, and 602 
(T.D. 8111] 


Registration Requirements With 
Respect to Certain Debt Obligations 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Amendment of temporary 
regulations. 


SUMMARY: This document contains 
amendments to the temporary 
regulations issued under T.D. 7852 and 
T.D. 7967, which were published in the 
Federal Register beginning at 47 FR 
51361 and 49 FR 33239, respectively. The 
temporary regulations issued under T.D. 
7852 provide generally that a 
registration-required obligation issued 
after December 31, 1982 is required to be 
in registered form and provide a 
definition of registered form. This 
amendment clarifies the definition of 
“registered form” as applied to certain 
types of obligations. The temporary 
regulations issued under T.D. 7967 
provide temporary regulations relating 
to the repeal of 30 percent withholding 
by the Tax Reform Act of 1984 and to 
the application of information reporting 
and backup withholding in light of such 
repeal. This amendment revises A-8, A- 
18, and A-19 of § 35a.9999-5 with 
respect to the application of the 
exception from 30 percent withholding 
for portfolio interest to obligations that 
would be considered registered if they 
were not convertible to bearer form and 
with respect to the certification 
requirements applicable to foreign- 
targeted registered obligations. In 
addition, this amendment revises A-1 
and A-8 with respect to the requirement 
that an obligation must be a registration- 
required obligation. Finally, this 
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amendment adds new Q & A 22, 
providing additional rules with respect 
to the application of the repeal of 30 
percent withholding to mortgage pass 
through certificates, and adds new 
paragraph (f) providing rules with 
respect to the exclusion from portfolio 
interest of interest received by related 
parties. 

EFFECTIVE DATE: The amendment to 
temporary regulations § 5f.103-1 is 
effective after January 20, 1987. 

The amendments to temporary 
regulations § 35a.9999-5 are effective 
after July 18, 1984, except for the 
following: Q and A-22 of paragraph (e) 
of § 35a.9999-5 is effective after 
December 31, 1986. Paragraph (f) of 
§ 35a.9999-5 is effective after January 
20, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Carl Cooper of the Office of the 
Associate Chief Counsel (International) 
within the Office of the Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue NW., Washington, 
ge (202-566-3388, not a toll-free 
call). 

SUPPLEMENTARY INFORMATION: 


Background 


The temporary regulations under 
section 103(j) of the Internal Revenue 
Code provide that an obligation is in 
registered form in one or both of the 
following two situations. First, an 
obligation is in registered form if it is 
registered as to both principal and any 
stated interest and may be transferred 
only by the surrender of the old 
instrument and either the reissuance by 
the issuer of the old instrument to the 
new holder or the issuance by the issuer 
of a new instrument to the new holder. 
Second, an obligation is in registered 
form if the right to the principal of, and 
stated interest on, the obligation may be 
transferred only through a book entry 
system. An obligation shall be 
considered transferable through a book 
entry system if the ownership of an 
interest in the obligation is required to 
be reflected in a book entry, whether or 
not physical securities are issued. A 
book entry is a record of ownership that 
identifies the owner of an interest in the 
obligation. 

Q and A-8 of § 35a.9999-5, provides in 
part that interest paid on an obligation 
issued 30 days after August 22, 1984 that 
would otherwise be in registered form 
but for the fact that it is convertible into 
bearer form is not portfolio interest and 
therefore not eligible for exemption from 
30 percent withholding under section 
871(h) or 881(c) of the Code. Q and A-18 
of § 35a.9999-5 provides rules 
concerning the application of the 


portfolio interest exemption to the 
conversion of foreign-targeted' bearer 
and registered obligations to registered 
obligations that are subject to Q and A- 
9 of § 35a.9999-5. Q and A-19 of 

§ 35a.9999-5 describes the 
circumstances in which ‘an ownership 
certificate (Form 1001) is required to be 
provided in the case of a payment of 
portfolio interest. 

Q and A-1 and Q and A-8 provide in 
part that interest is portfolio interest if, 
in addition to other conditions, the 
obligations on which the interest is paid 
are registration-required obligations 
within the meaning of section 
163(f}(2)(A) or would be registration- 
required obligations within the meaning 
of section 163(f)(2)(A) but for the fact 
that they are described in section 
163(f}(2)(B). Q and A-20 also provides in 
part that a pass through certificate will 
be considered as issued after July 18, 
1984, only to the extent that the 
obligations held by the fund or trust to 
which the pass through certificate 
relates are issued after July 18, 1984. 

Section 871(h)(3) and section 881(c)(3) 
provide in part that the term “portfolio 
interest” shall not include any interest 
which would otherwise be portfolio 
interest that is received by a 10 percent 
shareholder of the issuer of the 
obligation on which interest is paid or 
by a controlled foreign corporation from 
a related party. 


Need For Amendment 


This amendment to the temporary 
regulations first provides that, to be in 
registered form, an obligation must be 
registered with the issuer (or its agent) if 
it is to be described in paragraph 
(c)(1)(i) of § 5f.103-1, and the right to the 
principal of, and stated interest on, an 
obligation must be transferred only 
through a book entry system maintained 
by the issuer if it is to be described in 
paragraph (c)(1)(ii) of § 5f.103-1. Second, 
this amendment provides that an 
obligation that would otherwise be 
considered registered under this 
definition of “registered form” is not in 
registered form if it may transferred by 
any means other than a book entry or 
the surrender and reissuance of the 
obligation to the new holder or the 
issuance of a new obligation to the new 
holder. Third, this amendment provides 
that an obligation that is not considered 
to be issued in registered form at one 
point in time is considered to be in 
registered form at a later time when it 
satisfies the requirements for registered 
form. This amendment to the definition 
of “registered form” clarifies and 
amplifies the meaning of the term under 
the temporary regulations. 
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This amendment to the temporary 
regulations also deletes the rule under 
A-8 of § 35a.9999-5 that interest cannot 
be eligible for the portfolio interest 
exemption from 30 percent withholding 
if it is interest with respect to an 
obligation that would be considered 
registered if it were not convertible into 
bearer form. 

This amendment changes the 
conditions contained in A-18 of 
§ 35a.9999--5 for satisfying the portfolio 
interest exemption in the case of an 
obligation converted from foreign- 
targeted bearer form into registered 
form. A-18 permitted the use of the 
certificate described in A-9 with respect 
to an obligation converted from foreign- 
targeted bearer form into registered 
form, but did not permit the use of the 
certificate described in A-14. As 
revised, A-18 permits the use of the 
certificate described in A-14 with 
respect to an obligation converted from 
foreign-targeted bearer form into 
registered form under certain 
circumstances. A new Q & A-19 has 
been added. New A-19 permits the use 
of the certificate described in A-14 with 
respect to a foreign-targeted registered 
obligation that satisfies the condition of 
A-12 with respect to an interest 
payment even if the obligation was 
previously subject to the certificate 
requirements of A-9. 

This amendment changes the old A-19 
(now A-20) by deleting the requirement 
that an ownership certification (Form 
1001) must be provided with respect to a 
payment of portfolio interest on a 
registered obligation with respect to 
which the certificate described in A-9 is 
required. An additional subdivision is 
added consolidating the rules (also 
contained in Q & A's 9 and 15) regarding 
the filing of a 1042S with respect to 
portfolio interest on a registered 
obligation. 

This amendment deletes the 
requirement under A-1 and A-8 that 
interest is portfolio interest if, in 
addition to other conditions, the 
obligations on which the interest is paid 
are registration-required obligations 
within the meaning of section 
163(f)(2)(A) or would be registration- 
required obligations within the meaning 
of section 163(f)(2)(A) but for the fact 
that they are described in section 
163(f)(2)(B). 

This new amendment adds new A-22 
providing an exception, in the case of 
certain mortgage pass through 
certificates, to the rule of A-20 that a 
pass through certificate will be 
considered as issued after July 18, 1984, 
only to the extent that the obligations 
held by the fund or trust to which the 
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pass through certificate relates are 
issued after July 18, 1984. 

Finally, this amendment adds new 
subdivision (f) containing Q & A-23 
through Q & A-28 providing rules 
implementing the exclusion from 
portfolio interest of interest received by 
10 percent shareholders of the issuer of 
the obligation on which the interest is 
paid and by controlled foreign 
corporations from related parties. 

These clarifications and changes are 
intended to resolve questions raised by 
commenters to the temporary 
regulations of August 22, 1984, under 
section 163(f)(2)(B) and 871(h) regarding 
the treatment of obligations that are 
otherwise registered but that may be 
converted at the holder's option into an 
obligation payable to bearer, of 
obligations recorded with a recording 
agency at the option of a holder under 
the laws of a foreign country, and of 
foreign-targeted registered obligations. 

A & As-1, 8 and 18 of § 35a.9999-5, 
which are being amended, and Q & A- 
19, and 22 through 28, which are being 
added, are not intended to address 
comprehensively the issues raised by 
the repeal of 30 percent withholding. 
Taxpayers may rely for guidance on 
these Q & As, which the Internal 
Revenue Service will follow in resolving 
issues expressly raised herein arising 
under section 127 of the Tax Reform Act 
of 1984 and the information reporting 
and backup withholding rules affected 
thereby. No inference, however, should 
be drawn regarding questions not 
expressly raised and answered. 


Non-Applicability of Executive Order 
12291 


The Commissioner of Internal 
Revenue has determined that this 
temporary rule is not a major rule as 
defined in Executive Order 12291 and 
that a regulatory impact analysis 
therefore is not required. 


Regulatory Flexibility Act 


No general notice of proposed 
rulemaking is required by 5 U.S.C. 553(b) 
for this regulation. Accordingly, the 
Regulatory Flexibility Act does not 
apply and no Regulatory Flexibility 
Analysis is required for this rule. There 
is a need for immediate guidance with 
respect to the provisions contained in 
this Treasury decision by reason of the 
repeal of 30% withholding on obligations 
issued after July 18, 1984. For this 
reason, it is found impracticable to issue 
it with notice and public procedure 
under subsection (b) of section 553 of 
Title 5 of the United States Code or 
subject to the effective date limitation of 
subsection (d) of that section. 


Paperwork Reduction Act 


The collection of information 
requirements contained in this 
regulation have been submitted to the 
Office of Management and Budget 
(OMB) in accordance with the 
Paperwork Reduction Act of 1980. These 
requirements have been approved by 
OMB under Control No. 1545-0974. 


Drafting Information 


The principal authors of these 
regulations are P. Ann Fisher and Carl 
Cooper of the Office of Associate Chief 
Counsel (International) within the Office 
of Chief Counsel, Internal Revenue 
Service. Personnel from other offices of 
the Internal Revenue Service and the 
Treasury Department participated, 
however, in developing the regulations 
on matters of both substance and style. 


List of Subjects 
26 CFR Part 5F 


Income taxes, Taxable income, Tax 
Equity and Fiscal Responsibility Act of 
1982, Information reporting, Industrial 
development bonds, Registration 
requirements. 


26 CFR Part 35a 


Employment taxes, Income taxes, 
Backup withholding, Interest and 
Dividend Tax Compliance Act of 1983. 


26 CFR Part 602 


Reporting and recordkeeping 
requirements. 


Adoption of Amendments To the 
Regulations 


The following amendments to 26 CFR 
Parts 5f, 35a, and 602 are hereby 
adopted: 


PART 5f—[AMENDED] 


Paragraph 1. The authority for Part 5f 
continues to read in part: 


Authority: 26 U.S.C. 7805 * * *; § 5f.103-1 
also issued under 26 U.S.C. 103(j). 


Par. 2. Section 5f.103-1 is amended by 
revising paragraph (c)(1), by revising the 
heading of paragraph (e), adding 
paragraphs (e)(1) through (e) (3), by 
revising Example (2) of paragraph (f), 
and by adding Examples (4), (5) and (6) 
tc paragraph (f), all to read as follows: 


§ 5f.103-1 Obligations issued after 
December 31, 1982, required to be in 
registered form. 

(c) Registered form—(1) General rule. 
An obligation issued after January 20, 
1987, pursuant to a binding contract 
entered into after January 20, 1987, is in 
registered form if— 
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(i) The obligation is registered as to 
both principal and any stated interest 
with the issuer (or its agent) and transfer 
of the obligation may be effected only 
by surrender of the old instrument and 
either the reissuance by the issuer of the 
old instrument to the new holder or the 
issuance by the issuer of a new 
instrument to the new holder, 

(ii) The right to the principal of, and 
stated interest on, the obligation may be 
transferred only through a book entry 
system maintained by the issuer (or its 
agent) (as described in paragraph (c)(2) 
of this section), or 

(iii) The obligation is registered as to 
both principal and any stated interest 
with the issuer (or its agent) and may be 
transferred through both of the methods 
described in subdivisions (i) and (ii). 


* * * * * 


(e) Special rules. The following 
special rules apply to obligations issued 
after January 20, 1987, pursuant to a 
binding contract entered into after 
January 20, 1987. 

(1) An obligation that is not in 
registered form under paragraph (c) of 
this section is considered to be in bearer 
form. 

(2) An obligation is not considered to 
be in registered form as of a particular 
time if it can be transferred at that time 
or at any time until its maturity by any 
means not described in paragraph (c) of 
this section. 

(3) An obligation that as of a 
particular time is not considered to be in 
registered form by virtue of 
subparagraph (2) of this paragraph (e) 
and that, during a period beginning with 
a later time and ending with the 
maturity of the obligation, can be 
transferred only by a means described 
in paragraph (c) of this section, is 
considered to be in registered form at all 
times during such period. 


eee 


(f) Examples. 

Example (2). Municipality Y issues a single 
obligation on January 4, 1983 to Bank M 
provided that (i) Bank M will not at any time 
transfer any interest in the obligation to any 
person unless the transfer is recorded on 
Municipality Y's records (except by means of 
a transfer permitted in (ii) of this example) 
and (ii) interests in the obligation that are 
sold by Bank M (and any persons who 
acquire interests from M) will be reflected in 
book entries. C, an individual, buys an 
interest in Y's obligation from Bank M. Bank 
M receives the interest or principal payments 
with respect to C’s interest in the obligation 
as agent for C. Bank M records interests in 
the Municipality Y obligation as agent of 
Municipality Y. Any transfer of C’s interest 
must be reflected in a book entry in 
accordance with Bank M’s agreement with 
Municipality Y. Since C’s interest can only be 
transferred through a book entry system 
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maintained by the issuer for its agent), the 
obligation is considered issued in registered 
form. Interest received by C is excludable 
from gross income under section 103(a). 


* * . * * 


Example (4). Corporation A issues an 
obligation that is registered with the 
corporation as to both principal and -any 
stated interest. Transfer may be effected by 
the surrender of the oid instrument and either 
the reissuance by the issuer of the old 
instrument to the new holder or the issuance 
by the issuer of a new instrument to the new 
holder. The obligation can be converted into 
a form in which the right to the principal of, 
or stated interest on, the obligation may be 
effected by physical transfer of the 
obligation. Under § 5f.103—1 (c) and (e), the 
obligation is not considered to be in 
registered form and is considered to be in 
bearer form. 

Example (5). Corporation B issues its 
obligations in a public offering in bearer 
definitive form. Beginning at X months after 
the issuance of the obligations, a purchaser 
(either the original purchaser or a purchaser 
in the secondary market) may deliver the 
definitive bond in bearer form to the issuer in 
exchange for a registration receipt evidencing 
a book entry record of the ownership of the 
obligation. The issuer maintains the book 
entry system. The purchaser identified in the 
book entry as the owner of record has the 
right to receive a definitive bearer obligation 
at any time. Under § 5f.103-1 (c) and (e), the 
obligation is not considered to be issued in 
registered form and is considered to be 
issued in bearer form. All purchasers of the 
obligation are considered to hold an 
obligation in bearer form. 

Example (6). Corporation C issues 
obligations in bearer form. A foreign person 
purchases a definitive bearer obligation and 
then sells it to a United States person. At the 
time of the sale, the United States person 
delivers the bearer obligation to Corporation 
C and receives an obligation that is identical 
except that the obligation is registered as to 
both principal and any stated interest with 
the issuer or its agent and may be transferred 
at all times until its maturity only through a 
means described in § 5f.103—1(c). Under 
§ 5f.103-1(e), the obligation is considered to 
be in registered form from the time it is 
delivered to Corporation C until its maturity. 


PART 35a—{ AMENDED} 


Par. 3. The authority for Part 35a is 
added to read as follows and all of the 
authority citations at the end of the 
various sections are withdrawn: 


Authority: 26 U.S.C. 7805; 35a.9999-1 also 
issued under 26 U.S.C. 3406 (a), (b), (c), (e), 
(g). (h), and (i), sec. 6042(a), sec. 6044(a), sec. 
6045, sec. 6049 (a), (b), and (d), sec. 6103(q), 
sec. 6109, sec. 6302(c), sec. 6676; § 35a.9999-2 
also issued under 26 U.S.C. 3406 (a), (b), (c), 
(e), (g). (h), and (i), sec. 6041, sec. 6041A(a), 
sec. 6042(a), sec. 6044(a), sec. 6045, sec. 6049 
(a), (b), and (d), sec. 6103(q), sec. 6109, sec. 
6302(c), sec. 6676; § 35a.9999~3. also issued 
under 26 U.S.C. 3406 (a), (b), (c), fe). (g). ) 
and (i) and sec. 6045; 35a.9999-3A also iss 
under 26 U.S.C. 3406 (b), {g), (h), and (i), _ 


6045; § 35a.9999—4 also issued under 26 U.S.C. 
3406, secs. 6041, 6045, 6049; 35a.9999-5 also 
issued under 26 U.S.C. 871, secs. 881, 1441, 
1442, 3406, 6041, 6045, 6049. 


Par. 4. In §35a.9999-5: 

1. Paragraph (a).is amended by 
revising Q and A-1. 

2. Paragraph (b) is amended by 
revising Q and A-8. 

3. Paragraph (c) is amended by 
revising Q and A-18 and by adding new 
Q and A-19. 

4. Paragraph (d) is amended by 
revising and redesignating Q and A-19 
as Q and A-20. 

5. Paragraph (e) is amended by 
revising and redesignating Q and A-20 
as Q and A-21 and by adding new Q 
and A-22. 

6. Paragraph (f) consisting of Q and 
A-23 through Q and A-27 is added. 


§35a.9999-5 Question and answers 
relating to repeal of 30 percent withholding 
by section 127 of the Tax Reform Act of 
1984 and to the application of information 
reporting and backup withholding in light of 
such repeal. 

(a) Rules concerning obligations in 
bearer form. 

Q-1. When will interest qualify as 
porfolio interest within the meaning of 
section 871 (h) (2) (A) or section 
881(c)(2)(A)? 

A-1. Interest is portfolio interest 
within the meaning of section 
871(h)(2){A) or section 881(c){2)(A) only 
if it paid with respect to an obligation 
issued after July 18, 1984, that is in 
bearer form and described in section 163 
(f) (2) (B). 

(b) Rules Concerning Obligations in 
Registered Form. 

Q-8. When will interest qualify as 
portfolio interest within the meaning of 
section 871(h)(2)(B) or 881(c)? 

A-8&. To qualify as portfolio interest 
described in section 871(h)(2)(B) or 881 
(c)(2)(B), the interest must be paid with 
respect to an obligation (i) that is in 
registered form (within the meaning of 
section 163 (f)), issued after July 18, 1984, 
and (ii) with respect to which the United 
States person (including a foreign paying 
agent of an issuer who is a United States 
person) who would otherwise be 
required to deduct and withhold tax 
from the interest under section 1441 (a) 
or 1442 (a) receives the statement 
described in A-9 (or described in A-14, 
in the circumstances described in A-12) 
from the beneficial owner or a financial 
institution described in section 


871(b)(4)(B). 


* 7 * * * 


(c) Convertibility of obligations 
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Q-18. May a bearer obligation be 
converted into a registereed obligation 
that is subject to the certification 
requirements of A-9 or A-14 with 
respect to any interest payment? 

A-18. A bearer obligation can be 
converted into a registered obligation 
that is subject to the certification 
requirements of A-9.or, if the 
requirements of A-12 are met with 
respect to an interest payment and the 
obligation has been targeted to foreign 
markets under A-13, to the certification 
requirements of A-14. That a certificate 
under A-9 was required to be provided 
with respect to a previous interest 
payment on the obligation is irrelevant 
to whether such a certificate (rather 
than a certificate under A-14) must be 
provided with respect to the present 
interest payment. Unless the 
certification requirements of A-14 apply, 
the general information reporting and 
backup withholding requirements of 
sections 6045, 6049, and 3406 apply to a 
registered obligation. An obligation that 
would otherwise be in registered form 
but for the fact that it is convertible into 
bearer form is considered to be in bearer 
form. See A-1 of § 35a.9999-5 (a) 
concerning the conditions that must be 
satisfied for interest with respect to a 
bearer obligation to qualify as portfolio 
interest. 

Q-19. Under what circumstances is a 
certificate described in A-9 required 
with respect to a registered obligation 
that is considered to be targeted to 
foreign markets under A-12? 

A-19. The certificate described in A-9 
is required with respect to interest paid 
on a registered obligation that has been 
targeted to foreign markets under A-13 
only if the requirements of A-12 are not 
satisfied. Provided that the requirements 
of A-12 are met with respect to an 
obligation at the time of an interest 
payment, that a certificate under A-9 
was required to be provided with 
respect to a previous interest payment 
on the obligation is irrelevant to 
whether such a certificate must be 
provided with respect to the present 
interest payment. Also the general 
information reporting and backup 
withholding provisions of section 6045, 
6049, and 3406 apply unless the 
certification requirements of A-14 apply. 

(d) Form 1042S requirements. 

Q-20. Is the owner of an obligation 
the interest on which qualifies as 
portfolio interest (within the meaning of 
section 871(h)(2) or section 881{c}{2)) 
required to file an ownership certificate 
described in § 1.1461-1(b)} (Form 1001) 
with respect to the obligation or is the 
withholding agent required to file an 
information return on Form’ 1042S? 
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A-20. (i) The owner of an obligation 
the interest on which qualifies as 
portfolio interest is not required to file 
the certificate described in § 1.1461-1(b) 
(Form 1001). Pursuant to A-8, the 
statement described in A-9 (or 
described in A-14, in the circumstances 
described in A-12) is required to be 
provided to the withholding agent with 
respect to portfolio interest on a 
registered obligation. 

(ii) If a statement is required pursuant 
to A-9 with respect to portfolio interest 
on a registered obligation, an 
information return on Form 1042S, 
accompanied by the statement (which 
may be a Form W-8) described in A-9, 
is required to be filed with the Internal 
Revenue Service for the calendar year in 
which the payment is made. See A-9 of 
this section. However, if a statement is 
required pursuant to A-14 with respect 
to portfolio interest on a registered 
obligation, an information return on 
Form 1042S is not required unless a 
Form W-8 (or substantially similar form 
completed under penalties of perjury) is 
provided. See A-15(ii)(A) of this section. 
With respect to a payment of portfolio 
interest on a bearer obligation, an 
information return on Form 1042S is not 
required to be filed. 

(e) Application of repeal of 30 percent 
withholding to pass-through certificates. 

Q-21. Will interest paid to a holder of 
a pass-through certificate as described 
in § 1.183-5T(d)(1) qualify as portfolio 
interest for purposes of the exemption 
from 30 percent withholding under 
section 871(h)(2) or section 881(c)(2)? 

A-21. Interest paid to a holder of a 
pass-through certificate will qualify as 
portfolio interest under section 871(h)(2) 
or section 881(c)(2) for purposes of the 
exemption from 30 percent withholding 
if the interest satisfies the conditions 
described in A-1 or A-8 of this section. 
For purposes of A-or A-8 of this section 
and sections 871(h) and 881(c), interest 
is considered to be paid on or with 
respect to the pass-through certificate 
and not on or with respect to any 
obligations held by the fund or trust to 
which the pass-through certificate 
relates. Thus, except as set forth in the 
last sentence of this answer, interest 
paid to the holder of a pass-through 
certificate is portfolio interest if the 
pass-through certificate is described in 
A-1 or A-8 of this section, without 
regard to whether any obligation held by 
the fund or trust to which the pass- 
through certificate relates is described 
in A-1 or A-8 of this section. For 
example, a mortgage pass-through 
certificate in bearer form must meet the 
requirements set forth in A-1 of this 
section, but the obligations held by the 
fund or trust to which the mortgage 


pass-through certificate relates need not 
meet the requirements set forth in A-1 
and A-8 of this section. However, for 
purposes of A-1 and A-8 of this section 
and section 127 of the Tax Reform Act 
of 1984, a pass-through certificate will 
be considered as issued after July 18, 
1984 only to the extent that the 
obligations held by the fund or trust to 
which the pass-through certificate 
relates are issued after July 18, 1984. 

Q-22. In the case of a mortgage pass- 
through certificate, under what 
circumstances will the mortgage 
obligations held by the fund or trust to 
which the mortgage pass-through 
certificate relates be considered to have 
been issued after July 18, 1984? 

A-22. In general, a mortgage pass- 
through certificate will be considered to 
have been issued after July 18, 1984, if 
all of the mortgages held by the fund or 
trust were issued after July 18, 1984. If 
some of the mortgages held by the fund 
or trust were issued before July 19, 1984, 
then the portion of any interest payment 
which represents interest on those 
mortgages shall not be considered to be 
portfolio interest. The preceding 
sentence shall not apply, however, if all 
of the following conditions are satisfied: 

(i) The mortgage pass-through 
certificate is issued after December 31, 
1986; 

(ii) Payment of the mortgage pass- 
through certificate is guaranteed by, and 
a guarantee commitment has been 
issued by, an entity that is independent 
from the issuer of the underlying 
obligation; 

(iii) The guarantee commitment with 
respect to the mortgage pass-through 
certificate cannot have been issued 
more than 14 months prior to the date on 
which the mortgage pass-through 
certificate is issued. 

(iv) The fund or trust to which the 
mortgage pass-through certificate relates 
cannot contain mortgage obligations on 
which the first scheduled monthly 
payment of principal and interest was 
made more than twelve months before 
the date on which the guarantee 
commitment was made. 

(f) Rules concerning the exclusion 
from portfolio interest of interest 
received by related parties. 

Q-23. Is the person who is required to 
deduct and withhold tax under section 
1441(a) or 1442(a) (“the withholding 
agent”) required to deduct and withhold 
such tax from interest which is 
otherwise portfolio interest within the 
meaning of section 871(h)(2) or 881(c)(2) 
if it is received by a 10 percent 
shareholder (within the meaning of 
section 871(h)(3)(B)j or received by a 
controlled foreign corporation from a 
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related person (within the meaning of 
section 864(d)(4))? 

A-23. The withholding agent is 
required to deduct and withhold tax 
from interest which is otherwise 
portfolio interest if the interest is 
received by a 10 percent shareholder or 
by a controlled foreign corporation from 
a related person. The withholding agent 
shall consider interest paid on an 
obligation issued after January 20, 1987, 
which would otherwise be portfolio 
interest to be received by a 10 percent 
shareholder or received by a controlled 
foreign corporation from a related 
person unless one of the exceptions set 
forth in A-24 is satisfied. 

Q-24. When shall the withholding 
agent not consider interest that would 
otherwise qualify as portfolio interest to 
be received by a person who is a 10 
percent shareholder or by a controlled 
foreign corporation from a related 
person? 

A-24. The withholding agent shall not 
consider interest to be received by a 10 
percent shareholder or by a controlled 
foreign corporation from a related 
person if the conditions of one of the 
following subdivisions are satisfied. 

(i) The interest is paid on an 
obligation which is publicly issued, and 
the withholding agent does not have 
actual knowledge that the interest is 
received by a 10 percent shareholder or 
by a controlled foreign corporation from 
a related person. 

(ii) The stock of both the issuer (if the 
issuer is a corporation) and the lender (if 
the lender is a corporation) is publicly 
traded, and the withholding agent does 
not have actual knowledge that the 
interest is received by a 10 percent 
shareholder or by a controlled foreign 
corporation from a related person. 

(iii) The stock of one of the issuer (if 
the issuer is a corporation) or the lender 
(if the lender is a corporation) is publicly 
traded and the stock of the other (if the 
other is a corporation) is not publicly 
traded or the other is not a corporation, 
and the withholding agent has in its 
records a written statement (and does 
not have actual knowledge that such 
statement is false) made by the party 
which is not a publicly traded 
corporation or which is not a 
corporation that the interest is not 
received by a 10 percent shareholder or 
by a controlled foreign corporation from 
a related person. 

(iv) Subdivisions (i), (ii), and (iii) do 
not apply and the withholding agent has 
in its records a written statement (and 
does not have actual knowledge that 
such statement is false) made by each of 
the issuer and the lender that such 
interest is not received by a 10 percent 
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shareholder or by a controlled foreign 
corporation from a related person. 

Q-25. Under what circumstances 
shall the withholding agent consider an 
obligation to be publicly issued for 
purposes of A-24? 

A-25. The withhholding agent shall 
consider an obligation to be publicly 
issued if: 

(1) The obligation is listed on an 
exchange described in § 1.897-1(m) (1) 
or (2); 

(2) The obligation is not subject to any 
restrictions on its offering, sale, or resale 
that may be required to comply with 
U.S. Federal securities law, other than 
restrictions relating to citizenship, 
nationality, residence, or jurisdiction of 
incorporation of the purchaser; and 

(3) On original issuance either (A) the 
obligation is offered for sale to the 
public by means of an arrangement with 
a financial institution (as defined 
§ 1.165-12(c)(1)(v)) that is in the 
business of underwriting the sale of 
obligations traded in a securities market 
(an “underwriter”) which agrees with 
the issuer to make its best efforts to sell 
the obligation in exchange for a 
commission or other compensation, 

(B) The obligation is sold to an 
underwriter and the issuer of the 
obligation has no reason to believe that 
such underwriter is not purchasing the 
obligation for resale to or for the 
account of another person who is not a 
10 percent shareholder of the issuer or a 
controlled foreign corporation to which 
the issuer is a related party, or 

(C) The issue of which the obligation is 
a part is sold to more than thirty-five 
purchasers each of which either (i} 
acquires an obligation or obligations in 
the issue for its own account or (ii) is an 
underwriter described in (A) or (B). 

Q-26. Under what circumstances 
shall the withholding agent consider 
stock of a corporate issuer or lender to 
be publicly traded? 

A-26. The withholding agent shall 
consider the stock of a corporate issuer 
or lender to be publicly traded if a 
substantial portion of each outstanding 
class of stock is regularly traded in an 
established securities market. A class of 
stock that is nonvoting, 
nonparticipating, limited and preferred 
as to dividends and in liquidation shall 
not be taken into account in determining 
whether the stock of a corporate issuer 
or lender is publicly traded for purposes 
of this paragraph (f). Stock is regularly 
traded if it is regularly quoted by 
brokers or dealers making a market in 
such stock. The term “established 
securities market” means an established 
securities market as defined in § 1.897- 


1(m). In determining whether stock of an 
issuer or lender is publicly traded the 
withholding agent may rely upon 
published market quotations listing the 
stock of the issuer or lender. Stock of an 
issuer or lender will not be considered 
to be publicly traded if the certificates 
representing interests in the issuer or the 
lender are bearer certificates or if bearer 
depository receipts are issued for such 
stock. If the issuer is a member of an 
affiliated group (within the meaning of 
section 1504(a)(4) (without regard to 
section 1504(b)(3)), and the ultimate 
parent corporation of the issuer is 
publicly traded, then the issuer will be 
considered to be publicly traded. If the 
lender is a member of an affiliated group 
(within the meaning of section 1504(a) 
(without regard to section 1504(b)(3))), 
and the ultimate parent corporation of 
the lender is publicly traded, then the 
lender will be considered to be publicly 
traded. However, stock of an issuer or 
lender will not be considered to publicly 
traded if the issuer and lender are 
members of an affiliated group and the 
issuer and the lender are members of the 
same affiliated group. 

Q-27. What is the statement that is 
required under A-24? 

A-27. For purposes of A-24 (iii) and 
(iv) the written statement referred to 
therein must include: (i) A statement 
that the interest received with respect to 
the particular obligation is not received 
by a 10 percent shareholder or by a 
controlled foreign corporation from a 
related person; (ii) a declaration that the 
statement is made under penalties of 
perjury; (iii) the name and address of the 
person making the statement; and (iv) 
information sufficient on its face to 
confirm the validity of the statement. 
Such information must identify the 
ultimate individual beneficial owners of 
the person making the statement, and 
identify the stock or partnership 
interests in the other party held actually 
and constructively by the person making 
the statement. Constructive ownership 
shall be determined pursuant to section 
871(h)(3)(C) for purposes of information 
regarding the determination whether 
interest is received by a 10 percent 
shareholder, and pursuant to section 
881(c)(3)(C) for purposes of determining 
whether interest is received by a 
controlled foreign corporation from a 
related party. For purposes of applying 
section 871i(h}(3)(C), stock held by a 
corporation shall not be attributed to the 
persons who actually or constructively 
own stock in that corporation if both of 
the following conditions are satisfied; 
(v) The corporation is a publicly traded 
corporation within the meaning of A-26; 
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and (vi) The stock actually and 
constructively held by a shareholder in 
that publicly traded corporation 
possesses five percent or less of the 
total value of shares of all classes of 
stock of that corporation. Information 
with respect to ultimate individual 
beneficial owners is not required to be 
provided by a person whose principal 
function is providing pensions or other 
similar benefits to retired employees, a 
mutual insurance company (except such 
a company with fewer than 5¢o 
policyholders at the time the interest is 
paid), a foreign government (within the 
meaning of section 892), or a charitable 
organization (within the meaning of 
section 501(c)(3) without regard to 
section 508(a)). This information will be 
considered sufficient on its face to 
confirm the validity of the statement if 
the information, along with the 
information required to be provided in 
the statements of other parties to the 
transaction, discloses no common 
ownership between the issuer and the 
lender. If the information does disclose 
any common ownership between the 
issuer and the lender, then additional 
information clearly showing that the 
interest is not received by a 10 percent 
shareholder or by a controlled foreign 
corporation from a related person must 
be provided. Statements must be 
prepared, renewed, submitted and 
retained in accordance with the 
procedures prescribed in § 35a.9999- 
5(b)A-9. Once information sufficient to 
confirm the validity of the statement has 
been provided to the withholding agent, 
that information may be updated by 
providing to the withholding agent, with 
the statement, either the changes to that 
information or a statement that the 
information has not changed since the 
last statement was provided. 


§ 602.101 [Amended] 


Par. 5. Section 602.101(c} is amended by 
inserting in the appropriate places in the 
table § 5f.103-1. . . 1545-0974 and 

§ 35a.9999-5. . . 1545-0974. 


* * * * » 


Approved: 
Lawrence B. Gibbs, 
Commissioner of Internal Revenue. 
J. Roger Mentz, 
Assistant Secretary of the Treasury. 
October 29, 1986. 
[FR Doc. 86-28169 Filed 12-16-86; 4:32 pm} 
BILLING CODE 4830-01- 
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DEPARTMENT OF DEFENSE 


Department of the Navy 
32 CFR Part 765 


Unofficial Use of the Seal, Embiem, 
Names, or Initials of the Marine Corps 


AGENCY: Department of the Navy. 
ACTION: Final rule. 


SUMMARY: This rule sets forth 
regulations pertaining to the unofficial 
use of the seal, emblem, names, or 
initials of the Marine Corps for 
commercial and noncommerical 
activities. The rule outlines procedures 
to determine whether to grant 
permission for use of such Marine Corps 
items. 

EFFECTIVE DATE: December 19, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Mrs. B.L. Thompson {(MPI-60), 
Headquarters, U.S. Marine Corps, 
Washington, DC 20380-0001, Telephone: 
(202) 694-1452. 


SUPPLEMENTARY INFORMATION: Pursuant 
to the 10 U.S.C. 7881, the Department of 
the Navy amends 32 CFR Part 765 
derived from, the Marine Corps Order 
5030.3 series, which implements within 
the Marine Corps the provisions of the 
Secretary of the Navy Instruction 5030.7 
series, Protection of Marine Corps 
Names and Insignia. This rule is being 
published by the Department of the 
Navy for the guidance and interest of 
the public as required by 5 US.C. 
552(a)(1). It has been determined that 
invitation of public comment on the 
regulation prior to adoption would be 
impracticable and unnecessary, and it is 
therefore not required under the public 
rulemaking provisions of 32 CFR Part 
701, subpart E. Interested persons are 
invited to comment in writing on this 
regulation. Any written comments 
received will be considered in making 
subsequent amendments or revisions to 
32 CFR Part 765 or the regulation upon 
which it is based. Changes may be 
initiated based on comments received. 
Written comments should be addressed 
to Mrs. B.L. Thompson (MPI-60), 
Headquarters, U.S. Marine Corps, 
Washington, DC 20380-0001. it has been 
determined that this final rule is not a 
major rule within the criteria specified 
in section 1{b) of Executive Order 12291 
and does not have substantial impact on 
the public. 


List of Subjects in 32 CFR Part 765 
Rules applicable to the public. 


PART 765—[AMENDED}] 


For the reasons set forth in the 
preamble, 32 CFR Part 765 is amended 
as follows: 

1. The Authority citation for Part 765 
revised to read as follows: 

Authority: Secs. 5031, 6011, 70A Stat. 278, 
375, as amended, sec. 133, 76 Stat. 517, sec. 
301, 80 Stat. 379; 5 U.S.C. 301, 10 U.S.C. 133, 
5031, 6011, 7881. 


2. Section 765.14 is added to read as 
follows: 


§ 765.14 Unofficial use of the seal, 
embiem, names, or initials of the Marine 
Corps. 

{a} Purpose. To establish procedures 
to determine whether to grant 
permission to use or imitate the seal, 
emblem, names, or initials of the Marine 
Corps in connection with commercial 
and certain noncommercial activities 
pursuant to 10 U.S.C. 7881. The 
Secretary of the Navy, in Secretary of 
the Navy Instruction 5030.7, has 
provided the policy and delegated to the 
Commandant of the Marine Corps 
(CMC}, power to subdelegate to certain 
subordinate officers in writing, the 
authority to grant permission required 
by section 7881(b) of 10 U.S.C. for such 
use or imitation. 

(b) Scope. The provisions of this 
Order requiring prior approval of the 
Secretary of the Navy, CMC, or the 
designee apply only to the use or 
imitation of the seal, emblem, names, or 
initials of the Marine Corps that suggest 
official approval, endorsement, or 
authorization is in connection with a 
promotion, goods, services, or 
commercial activity. 

(c) Standards.—(1) No unofficial use 
or imitation of the Marine Corps seal. 
Reproduction and use of the Marine 
Corps seal, as designated in Executive 
Order No. 10538 of June 22, 1954, is 
restricted to materials emanating from 
Headquarters Marine-Corps. Except for 
manufacture of official letterhead 
stationery and related items of official 
Marine Corps use, reproduction and use 
of the Marine Corps seal is prohibited. 

(2) Unofficial use or imitation of the 
Marine Corps emblem, names, or 
initials. Requests from civilian 
enterprises to use or imitate the Marine 
Corps emblem, names, or initials will 
ordinarily be approved where use or 
imitation merely provides a Marine 
Corps accent or flavor to otherwise 
fungible goods. Disapproval, however, 
usually may be expected where such use 
or imitation reasonably would: 

(i) Imply any official or unofficial 
connection between the Marine Corps 
and the user; 


(ii) Tend to create the impression that 
the Marine Corps or the United States is 
in any way responsible for any financial 
or legal obligation of the user; 

{iii) Give the impression that the 
Marine Corps selectively benefits the 
particular manufacturer, commercial 
entity, or other user, as in displaying the 
Marine Corps emblem, names, or initials 
on musical instruments, weapons, or the 
like, and in using the emblem, names, or 
initials in connection with advertising, 
naming, or describing products and 
services such as insurance, real estate, 
or financial services; or 

(iv) Tend to subject the Marine Corps 
to discredit or would be inimical to the 
health, safety, welfare, or morale of the 
members of the Marine Corps. 

(3) Acceptable use of imitation of the 
Marine Corps insignia. No request for 
permission is required when a use or 
imitation of the Marine Corps emblem, 
names, or initials includes prominent 
display of the disclaimer, “Neither the 
United States Marine Corps nor any 
other component of the Department of 
Defense has approved, endorsed, or 
authorized this product (or promotion, or 
service, or activity)” as an integral part 
of the use of imitation. A ‘prominent 
display” is one located on the same 
page as the first use of the insignia, 
prominent in that use, and printed in 
letters at least one half the size and 
density of the insignia. 

(d} Action—{1) When permission 
required. Commercial or noncommercial 
use or imitation of the Marine Corps 
emblem, names, or initials is prohibited 
unless permission is first obtained in 
writing from the CMC, except when 
such use does not suggest that the use or 
imitation is approved, endorsed, or 
authorized by the Marine Corps or any 
other component of the Department of 
Defense. 

(2) Redelegation of authority. The 
CMC hereby redelegates, pursuant to 
the authorization in paragraph 4 of the 
Secretary of the Navy 5030.7, authority 
to grant written permission to use the 
Marine Corps emblem, names, or initials 
to the Director of Headquarters Support 
(CMC (HQSP)). Prior to granting 
approval for commercial usage of the 
Marine Corps insignia, the CMC (HQSP) 
shall forward such requests to the Head, 
Marine Corps Exchange Service Branch, 
Facilities and Services Division, 
Installations and Logistics Department 
(CMC) {LFE)} and to the Counsel for the 
Commandant (CMC (CL}) for comment 
and concurrence. All other requests 
shall be routed to the Director, Judge 
Advocate Division {CMC (JAR}) for 
comment and concurrence. 
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(3) Procedures for obtaining written 
permission. Requests for written 
permission to use or imitate the Marine 
Corps emblem, names, or initials shall 
be in writing and shall be directed to the 
CMC (HQSP). The request should, at a 
minimum, contain the following 
information: 

(i) Name and address of the requester. 

(ii) A description of the type of 
activity in which the requester is 
engaged or proposes to engage. 

(iii) A statement of whether the 
requester considers the proposed use or 
imitation to be commercial or 
noncommercial, and why. 

(iv) A brief description and 
illustration or sample of the proposed 
use or imitation, as well as a description 
of the product or service in connection 
with which it will be used. This 
description will provide sufficient detail 
to enable the Marine Corps to determine 
whether there is a reasonable tendency 
to suggest such use or imitation is 
approved, endorsed, or authorized by 
the Marine Corps or any other 
component of the Department of 
Defense. 

(v) In the case of a noncommercial use 
of imitation, a copy of the charter, 
constitution, bylaws, and similar 
organizational documents of the 
requester, together with a detailed 
description of its function or purpose. 
insufficiently specific requests will be 
returned for additional information. 

{e) Reserve applicability. This Order 
is applicable to the Marine Corps 
Reserve. 

Dated: December 10, 1986. 

Harold L. Stoller, Jr., 

Commander, JAGC, USN, Federal Register 
Liaison Officer. 

[FR Doc. 86-28233 Filed 12-18-86; 8:45 am] 
BILLING CODE 3810-AE-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[A-4-FRL-3125-7; NC-012] 


Approval and Promuigation of 
implementation Plans; North Carolina; 
Miscellaneous Editorial Changes 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


SUMMARY: EPA is approving numerous 
editorial changes which North Carolina 
has made in its air pollution control 
regulations. The State submitted the 
changes as State Implementation Plan 
(SIP) revisions on December 17, 1984. 


The effect of the changes is to update, 

simplify and clarify the regulations; no 
substantive changes have been made. 

EFFECTIVE DATE: January 20, 1987. 


ADDRESSES: Copies of the material 

submitted by the State may be 

examined during normal business hours 

at the following locations: 

Environmental Protection Agency, 
Region IV, Air Programs Branch, 345 
Courtland Street, NE., Atlanta, 
Georgia 

Air Quality Section, Division of 
Environmental Management, North 
Carolina Department of Natural 
Resources and Community 
Development, Archdale Building, 512 
North Salisbury Street, Raleigh, North 
Carolina 27611 

Office of the Federal Register, 1100 L 
Street, NW., Room 8301, Washington, 
DC 

Public Information Reference Unit, 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460. 


FOR FURTHER INFORMATION CONTACT: 
Janet Hayward of the EPA Region IV Air 
Programs Branch, at the above address 
and telephone (404) 347-3286 or FTS 
257-3286. 

SUPPLEMENTARY INFORMATION: On April 
30, 1985 (50 FR 18274), EPA published a 
Notice of Proposed Rulemaking (NPR) 
for the miscellaneous rule changes 
which were submitted by the State of 
North Carolina on December 17, 1984. 
These changes were made in order to 
clarify and update the North Carolina 
air pollution control regulations. Since 
the changes submitted were minor and 
had no substantive effect on the air 
pollution control requirements in the 
State, EPA proposed to approve the 
revisions. 

The revisions and the rationale for 
EPA's proposed approval were 
explained in tne NPR. The explanation 
will not be restated here since neither 
the rule revisions nor EPA's rationale 
have changed since the proposal notice. 
No public comments were received on 
the NPR. 

In the NPR, EPA noted that an error 
had inadvertently been introduced into 
one of the regulations (2D.0917—Volatile 
Organic Compound Emissions from 
Automobiles and Light-Duty Truck 
Manufacturing). EPA stated that final 
approval of the regulation would be 
withheld until the State revised the rule 
and submitted it for approval. On 
February 25, 1986, North Carolina 
submitted the necessary changes to 
regulation 2D.0917. EPA's final approval 
of the December 17, 1984, revisions 
therefore includes the revision to 
2D.0917 which was submitted on 
February 25, 1986. 
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As stated in the NPR, EPA is 
approving only the portion of regulation 
2D.0527 (Emissions from Spodumene 
Ore Roasting) which pertains to sulfur 
dioxide. EPA is also approving only that 
portion of regulation 2D.0517 (Emission 
from Plants Producing Sulfuric Acid) 
which pertains to sulfur dioxide. In 
addition, there are several other 
regulation changes contained in the 
December 17, 1984, package which 
today’s final approval does not cover. 
The other rules not included in this 
action are 2D.0522 (Control and 
Prohibition of Odorous Emissions), 
2D.0523 (Control of Conical 
Incinerators), 2D.0528 (Total Reduced 
Sulfur from Kraft Pulp Mills), and 
2D.0529 (Fluoride Emissions from 
Primary Aluminum Reduction Plants). 

The changes to regulation 2D.0522 
have been returned to the State because 
EPA does not have the authority under 
the Clean Air Act to regulate odor that 
have no significant relationship to the 
attainment and maintenance of any 
NAAQS. The changes to Regulation 
2D.0522 do not demonstrate such a 
significant relationship. Regulation 
2D.0523 has not initially been approved 
by EPA. Thus, the changes to 2D.0523 
which were submitted in December 1984 
will be processed along with the original 
rule in a separate notice. The revisions 
to 2D.0528 and 2D.0529 are changes to 
rules which regulate designated (section 
111(d)) pollutants (TRS and fluorides). 

These two rules are not a part of the 
SIP, but rather are parts of the State’s 
section 111(d) plans for controlling 
existing pulp mills and primary 
aluminum reduction plants. EPA is 
processing these 111(d) plan revisions in 
a separate Federal Register notice. 


Final Action 


EPA is approving the miscellaneous 
rule changes submitted by the State of 
North Carolina on December 17, 1984, 
except for the changes stated above. 
This approval also includes the revision 
to 2D.0917, as submitted on February 25, 
1986. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by February 17, 1987. This action 
may not be challenged later in 
proceedings to enforce its requirements. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Incorporation by 
reference. 
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Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
North Carolina was approved by the Director 
of the Federal Register on July 1, 1982. 

Dated: November 28, 1986. 

Lee M. Thomas, 
Administrator. 

Part 52 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows: 


PART 52—{ AMENDED] 


Subpart !l—North Carolina 


1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


2. Section 52.1770 is amended by 
adding paragraphs (c)(47) and (c)(48) as 
follows: 


§ 52.1770 identification of pian. 


* * * * * 


(c) set 

(47) Revisions to Title 15 of the North 
Carolina Administrative Code (15 
NCAC) which were submitted to EPA on 
December 17, 1984. 

(i) Incorporation by reference. (A) 
Letter of December 17, 1984, from the 
North Carolina Division of 
Environmental Management and 
amendments to the following regulations 
which were adopted by the North 
Carolina Environmental Management 
Commission on November 8, 1984: 


2D.0501—Compliance with Emission Control 
Standards 

2D.0506—Control of Particulates from Hot 
Mix Asphalt Plants 

2D.0507—Particulates from Chemical 
Fertilizer Manufacturing Plants 

2D.0508—Control of Particulates from Pulp 
and Paper Mills 

2D.0508—Particulates from Mica or Feldspar 
Processing Plants 

2D.0510—Particulates: Sand, Gravel, Crushed 
Stone Operations 

2D.0511—Particulates, SO2 from Lightweight 
Aggregate Processes 

2D.0512—Particulates from Wood Products 
Finishing Plants 

2D.0513—Control of Particulates from 
Poriiand Cement Plants 

2D.0514—Control of Particulates-from Ferrous 
Jobbing Foundries 

2D.0515—Particulates from Miscellaneous 
Industrial Processes 

2D.0516—Sulfur Dioxide Emissions from Fuel- 
Burning Installations 

2D.0517—Emissions from Plants Producing 
Sulfuric Acid (Except revision to paragraph 


2) 

2D.0519—Control of Nitrogen Dioxide 
Emissions 

2D.0520—Control and Prohibition of Open 
Burning 

2D.0521—Control of Visible Emissions 

2D.0527—Emissions from Spodumene Ore 
Roasting (Except revision to paragraph 2) 


2D.0536—Prevention of Significant 
Deterioration 

2D.0531—Sources in Nonattainment Areas 

2D.0532—Sources Contributing to an Ambient 
Violation 

2D.0901—Definitions (Volatile Organic 
Compounds) 

2D.0903—Recordkeeping, Reporting, 
Monitoring (Volatile Organic Compounds) 

2D.0905—Petition for Alternative Controls 

2D.0906—Circumvention 

2D.0907—Equipment Installation Compliance 
Schedules 

2D.0908—Equipment Modification 
Compliance Schedules 

2D.09093—Low Solvent Content Coating 
Compliance Schedules 

2D.0910—Alternate Compliance Schedules 

2D.0912—General Provisions on Test 
Methods and Procedures 

2D.0913—Determination of Volatile Content 
of Surface Coating 

2D.0914—Determination of VOC Emission 
Control System Efficiency 

2D.0915—Determination of Solvent Metal 
Cleaning VOC Emissions 

2D.0916—Determination of VOC Emissions 
from Bulk Gasoline Terminals 

2D.0918—Can Coating 

2D.0919—Coil Coating 

2D.0920—Paper Coating 

2D.0921—F abric and Vinyl Coating 

2D.0922—Metal Furniture Coating 

2D.0923—Surface Coating of Large 
Appliances 

2D.0924—Magnet Wire Coating 

2D.0925—Petroleum Liquid Storage In Fixed 
Roof Tanks 

2D.0926—Bulk Gasoline Plants 

2D.0927—Bulk Gasoline Terminals 

2D.0928—Gasoline Service Stations Stage I 

2D.0929—Petroleum Refinery Sources 

2D.0930—Solvent Metal Cleaning 

2D.0931—Cutback Asphalt 

2D.0932—Gasoline Truck Tanks and Vapor 
Collection Systems 

2D.0933—Petroleum Liquid Storage In 
External Floating Roof Tanks 

2D.0934—Coating of Miscellaneous Metal 
Parts and Products 

2D.0935—Factery Surface Coating of Flat 
Wood Paneling 

2D.0936—Graphic Arts 

2D.0937—Manufacture of Pneumatic Rubber 
Tires 

2D.0938—Perchloroethylene Dry Cleaning 
System 

2D.0939—Determination of Volatile Organic 
Compound Emissions 

2D.0940—Determination of Leak Tightness 
and Vapor Leaks 

2H.0601—Purpose and Scope {Permits) 

2H.0604—Final Action on Permit 
Applications 

2H.0605—Issuance, Revocation and 
Enforcement of Permits 


(ii) Additional material. (A) 
Regulation 2D.0609 (Monitoring 
Condition in Permit) was repealed by 
the Environmental Management 
Commission on November 8, 1984. 

(48) Revision to the North Carolina 
Administrative Code (15 NCAC) which 
was submitted to EPA on February 25, 
1986. 
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(i) Incorporation by reference. (A) 
Letter of February 25, 1986, from the 
North Carolina Division of 
Environmental Management and the 
amendment to regulation 2D.0917 
(Automobiles and Light-Duty Truck 
Manufacturing) which was adopted by 
the North Carolina Environmental 
Management Commission on February 
13, 1986. 

(ii) Additional material—none. 


[FR Doc. 86-27707 Filed 12-18-86; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-4-FRL-3121-1; AL-015] 


Approval and Promuigation of 
implementation Plans; Alabama: 
Volatile Organic Compound Emissions 


AGENCY: Environental Protection 
Agency. 
ACTION: Final rule. 


sumMARY: EPA today approves the 

revisions to Chapter 6—Control of 

Volatile Organic Compounds (VOC) of 

the Alabama Air Pollution Control Rules 

and Regulations as submitted by the 

Alabama Department of Environmental 

Management. The intent of these 

revisions is to apply the provisions of 

the entire chapter to those counties that 
are not attaining the ozone standard; to 
keep in effect those regulations for 
which sources have complied, 
regardiess of location or attainment 
status; and to exempt those attainment 
and unclassified counties from further 
regulation. This action specifies discrete 
areas for which these regulations will 
still apply and formally revokes any 
remaining accommodative aspect of 

Alabama’s Ozone State Implementation 

Plan (SIP). 

DATE: This action is effective January 20, 

1987, for all items. 

ADDRESSES: Copies of the materials 

submitted by Alabama may be 

examined during normal business hours 
at the following locations: 

Environental Protection Agency, Region 
IV, Air Programs Branch, 345 
Courtland Street, NE., Atlanta, 
Georgia 30365; 

Air Division, Alabama Department of 
Environental Management, 1751 
Federal Drive, Montgomery, Alabama 
36130; 

Public Information Reference Unit, 
Library Systems Branch, 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460; 
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Library, Office of the Federal Register, 
1100 L Street, NW., Room 8301, 
Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Jill 
Thomas, Air Programs Branch, EPA 
Region IV, at the above address and 
telephone number 404/347-2864 or FTS 
257-2864. 

SUPPLEMENTARY INFORMATION: On 
November 26, 1979 (44 FR 67375) EPA 
announced conditional approval of the 
Alabama Ozone SIP. On June 3, 1980 (45 
FR 37430) EPA approved corrections to 
deficiencies cited in the notice above 
and gave approval to the Alabama SIP. 
The Alabama SIP was considered to be 
an “accommodative” ozone SIP. An 
accommodative SIP is one which 
provides for new source growth without 
emission offsets by requiring RACT on 
existing 100 ton per year (TPY) Group I 
and II VOC sources in areas not 
normally required to have controls (i.e., 
attainment and unclassified areas). In - 
other words, controls were to be applied 
on a statewide basis. At that time, EPA 
had not issued guidance on Group II 
VOC categories. Therefore, a 
commitment to implement Group II VOC 
regulations upon receipt of the guidance 
from EPA was required in the 1979 SIPs. 
The accommodative aspect of the 
Alabama Ozone SIP was modified on 
October 29, 1981 (46 FR 53408) when 
EPA approved a request by the State to 
eliminate the requirement that VOC 
controls be installed by existing sources 
located in attainment areas which did 
not include an urban area with a 
population greater than 200,000. On 
February 12, 1982, Alabama submitted 
their Group II VOC regulations. EPA 
approved Alabama's Group II VOC 
regulations on April 19, 1984 (49 FR 
15549). 

On September 23, 1985, the Alabama 
Department of Environmental 
Management (ADEM) submitted 
revisions to the Air Pollution Control 
Commission Rules and Regulations. 
Specifically, these revisions were made 
to revoke the applicability of two Group 
I VOC regulations and all Group II VOC 
regulations from counties on a statewide 
basis. These revisions do not apply to 
any county currently or previously 
designated nonattainment for ozone. 
The Group I and II VOC regulations will 
remain applicable for Etowah, Jefferson, 
Mobile, and Russell Counties.! 


* On April 14, 1986, EPA granted a request to 
redesignate Russell County to attainment; EPA is 
currently proposing to redesignate Etowah & Mobile 
Counties to attainment for ozone based on three 
years of ambient air data. 


This action effectively revokes the 
accommodative aspect of the Alabama 
Ozone SIP. Since many areas designated 
as attainment or unclassified do not 
have monitored data, revocation of the 
accommodative SIP means that future 
new source construction in these areas 
may require either performance of 
preconstruction monitoring or 
compliance with Appendix §S, Part 51, 
including the application of lowest 
achievable emission reduction (LAER), 
statewide compliance, and offsets. 
On August 7, 1985, the revisions to 
Chapter 6 were subject to public hearing 
and on September 18, 1985, the Alabama 
Environmental Management 
Commission adopted the revisions. The 
pertinent regulations are organized in 
the following manner: Applicability 
(6.1); Group I (6.4-6.8, 6.11.1-6.11.8, 6.12- 
6.13); and Group II (6.11.10-6.11.11, 6.17- 
6.23). The revisions proposed to Chapter 
6 are listed below. 
6.1.1(a) The entire paragraph “sources 
located in an ozone attainment area 
which does not include an urban 
(greater than 200,000 population) 
area (Adopted March 24, 1981)” is 
deleted and reserved for future use. 

6.1.2 Recodified from 6.1.1(d). 

6.1.3 Recodified from 6.1.2. 

6.1.4 Anew section 6.1.4 is added as 
follows: 

6.1.4 The provisions of section 6.11.6 
shall not apply to any sources 
except those located in Jefferson 
County and those sources in the 
State which manufacture audio or 
video recording tape. 

6.1.5 Anew section 6.1.5 is added as 
follows: 

6.1.5 The provisions of Parts 6.17, 
6.18, 6.19, 6.20, 6.21, 6.22, 6.23, and 
sections 6.11.2, 6.11.10, and 6.11.11 
shall not apply to any source except 
those located in Etowah, Jefferson, 
Mobile, and Russell Counties. 


For a more detailed discussion, please 
refer to the July 9, 1986, Federal Register 
(51 FR 24853). This document is 
available for inspection at the EPA 
Region IV office. 

On July 9, 1986, EPA proposed to 
approve the revisions to Chapter 6 of the 
Alabama Air Pollution Control Rules 
and Regulations. At that time the public 
was invited to submit written comments 
on the proposed action. However, no 
comments were received. 


Final Action 


These regulations meet EPA 
requirements. Therefore, EPA is today 
approving the revisions to the Alabama 
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Air Pollution Control Rules and 
Regulations. 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by February 17, 1987. This action 
may not be challenged later in 
proceedings to enforce its requirements. 
(See 307(b)(2).) 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 52 


Air pollution control, 
Intergovernmental relations, 
Hydrocarbons, Ozone, Incorporation by 
reference. 


Note.—The Director of the Federal Register 
approved the incorporation by reference of 
the Alabama State Implementation Plan on 
July 1, 1982. 

Dated: November 17, 1986. 

Lee M. Thomas, 
Administrator. 


PART 52—[AMENDED] 


Part 52 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows: 

1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


Subpart B—Alabama 


2. Section 52.50 is amended by adding 
paragraph (c)(44) as follows: 


§ 52.50 Identification of pian. 


* * * . 


(c) **# * 

(44) Volatile Organic Compound 
regulation changes were submitted to 
EPA on September 23, 1985. 

(i) Incorporation by reference. (A) 
Letter of September 23, 1985 to EPA from 
Alabama Department of Environmental 
Management and changes to Chapter 6 
of the Alabama Air Pollution Control 
Rules and Regulations (Control of 
Volatile Organic Compounds) which 
were adopted by the Alabama 
Environmental Management 
Commission on September 18, 1985, 
specifically, the revisions to 6.1.1(a), 
6.1.2, and 6.1.3 and the addition of 6.1.4 
and 6.1.5. 

(ii) Other material—none. 

[FR Doc. 86-28379 Filed 12-18-86; 8:45 am] 
BILLING CODE 6560-50-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
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OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 831 


Retirement 


AGENCY: Office of Personnel 
Management. 


ACTION: Proposed rulemaking. 


SUMMARY: The Office of Personnel 
Management (OMP) proposes to revise 
its regulations implementing special 
retirement provisions for law 
enforcement officers and firefighters 
employed under the civil service 
retirement law (5 U.S.C. 8331, et seg.). 
The revised regulations would improve 
administration of the program by 
clarifying the methods and criteria for 
obtaining coverage under the special 
provisions. 

DATE: Comments must be received on or 
before February 17, 1987. 

ADDRESS: Send written comments to 
Reginald M. Jones, Jr., Assistant Director 
for Retirement and Insurance Policy, 
Retirement and Insurance Group, Office 
of Personnel Management, P.O. Box 57, 
Washington, DC 20044, or deliver to 
OPM, Room 4351, 1900 E. Street NW., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Raymond J. Kirk, (202) 632-4682. 
SUPPLEMENTARY INFORMATION: Section 
8336(c) of title 5, United States Code, 
authorizes immediate retirement 
benefits at age 50 for Federal employees 
who have completed 20 years of Federal 
civilian service as a law enforcement 
officer or firefighter. Employees who are 
eligible to retire under this provision are 
mandatorily separated at age 55, or, 
under limited circumstances that 
warrant an extension of service, at age 
60. Employees and their agencies each 
contribute an extra half percent of pay 
for this benefit. 

Section 8331 et seg. and these 
regulations promulgated at Subpart I of 
Part 831 of Title 5, Code of Federal 
Regulations, are applicable to the Civil 


Service Retirement System (CSRS) only. 
This section of law and these 
regulations do not apply to employees 
covered by the “new” retirement 
system—the Federal Employees 
Retirement System (FERS)—established 
by Pub. L. 99-335. 

Definitions 

The proposed regulations would 
provide detailed defintions of the 
following terms that are not defined in 
the current regulations: “detention 
duties,” ‘frequent direct contact,” 
“primary duties,” “primary position,” 
and “secondary position.” 

The proposed regulations would 
establish criteria for deciding whether a 
law enforcement officer position 
requires “frequent direct contact” with 
individuals in detention. The contacts 
must be regularly assigned, must be 
personal and immediate, and must be 
repeated and continual over a typical 
work cycle. In applying its judgment to 
this definition, OPM will give due 
deference, as is implicit in the law, to 
the initial determination of the proper 
administrative authority of the 
employing agency. 

The definition of the term “first-level 
supervisor” in these proposed 
regulations is the same as that 
contained in the “Position-Classification 
Standard for Supervisory Grade 
Evaluation Guide,” TS—23, January 1976. 
First-level supervisors are employees 
classified as supervisors who have 
direct and regular contact with the 
employees they supervise. First-level 
supervisors do not have subordinate 
supervisors. 


Transfers From Primary Positions to 
Secondary Positions 


The law provides for continued 
coverage under the special retirement 
provisions when the employee transfers 
from a primary position to a secondary 
position. Sections 8331 (20) and (21) of 
title 5, United States Code, require that 
an employee in a primary position 
transfer directly into a secondary 
position for coverge to continue. The 
current regulations go beyond the 
statute by permitting an employee who 
has met the transfer requirement once to 
be covered in a secondary position even 
following a subsequent voluntary break 
in service. To follow the statutory 
requirement stated above, the proposed 
conditions for continued coverage in 
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secondary positions would require that 
employees be continuously employed in 
secondary positions with no voluntary 
breaks in service. 


Position and Coverage Determinations 


The proposed regulations would 
clarify the role of an agency in seeking 
OPM approval of a position as a primary 
or secondary position and establish the 
procedure to be followed for all requests 
whether initiated by the agency or an 
employee. The proposed regulations 
would establish the roles of the 
individual, the employing agency, and 
OPM in determining whether a 
questionable or disputed period of past 
service in an unapproved position is 
creditable toward early retirement. 
Also, the proposed regulations would 
specify who can submit requests for 
position or coverage determinations. 
Presently, many requests are forwarded 
to OPM without the knowledge and/or 
endorsement of the agency 
headquarters. To eliminate this problem, 
all agency requests for position or 
coverage determinations must be signed 
by the agency head or his or her 
designated representative. In no 
instance, however, may a person below 
the level of the agency personnel 
director be designated as the agency 
head's representative. 

The current regulations state that the 
OPM determination of coverage will be 
based on the official position description 
for the position. This document is not 
always sufficient for this purpose, and 
the proposed regulations contain a list 
of the basic evidence that OPM requires 
in order to decide whether to approve a 
position. In the past, OPM has received 
requests for a coverage determination 
many years after.an employee has left a 
position. Frequently, this delay resulted 
in only stale, secondary evidence—such 
as affidavits from two employees, each 
“remembering” what the other person’s 
job duties were 20 years ago—being 
available. This was created 
administrative problems for both the 
agencies and OPM in verifying the exact 
duties of the position in question. 
Therefore, to allow determinations 
based on current, primary evidence, the 
new regulations would also establish a 
1-year time limit for requesting a 
determination of coverage for past 
service. 
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Requirements for Decisions 


A new section sets forth the basic 
requirements for OPM’s decisions on 
requests from agencies for a 
determination of coverage. The decision 
must be in writing, and, if adverse, must 
fully set forth the basis for the decision 
and state any applicable 
reconsideration or appeal rights. The 
proposed regulations would establish 
the right to reconsideration of a decision 
by OPM under these regulations. The 
proposed regulations would tie review 
of these decisions to the rules that 
govern review of OPM’s retirement 
decisions generally, 5 CFR 831.109. 


Withholdings 

The employing agency has no implied 
or stated authority to make a binding 
coverage decision under the retirement 
law. Therefore, an agency would be 
barred from withholding the extra half 
percent until OPM (or a competent 
appeals forum) has decided that the 
service in question meets the requisite 
definition. In the case of an occupied 
position, the extra withholding (and 
matching contributions) would become 
effective retroactively on the effective 
date the employee was assigned to the 
position approved by OPM. The 
retroactive deductions constitute a debt 
due the Government and must be 
collected under established due process 
procedures. The regulations would also 
clarify that the agency is responsible for 
payint (to OPM) both the employee's 
share as well as the agency's share of 
the additional contributions. 
Underwithholding of employee 
retirement contributions results in a 
two-tiered liability: the individual owes 
the paying agency and the paying 
agency owes the Civil Service 
Retirement and Disability Fund. Even if 
the agency fails to collect the debt 
because of waiver or otherwise, the 
agency must make the required payment 
to the Fund. 

Additionally, if an agency wishes to 
recommend that a covered position be 
dropped from coverage, the agency 
should continue to withhold the extra 
half percent until OPM (or a competent 
appeals forum) has decided that the 
service in question does not meet the 
requisite definition. Procedures are to be 
established at the agency level to refund 
to the employee the extra half percent 
withheld retroactive to the date of the 
change in duties that led to elimination 
of coverage. 

The regulations would also clarify 
that the 7% percent withholding would 
not be made by the agency in the case of 
an employee who is not a primary or 
secondary law enforcement officer or 


firefighter but is detailed to a primary or 
secondary position. Because the 
employee continues to hold the position 
from which detailed, the employee's 
withholding rate should not be 
increased during the detail. 


E.O. 12291, Federal Regulation 


I have determined that this is not a 
major rule as defined under section 1(b) 
of E.O. 12291, Federal Regulation. 


Regulatory Flexibility Act 

I certify that within the scope of the 
Regulatory Flexibility Act, these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities because they 
affect Federal employees and retirees 
only. 


List of Subjects in 5 CFR Part 831 


Government employees, 
Administrative practice and procedure, 
Claims, Firefighters, Law enforcement 
officers, Pensions, Retirement. 

Office of Personnel Management. 
Constance Horner, 
Director. 


Accordingly, OPM proposes to revise 
Subpart I of 5 CFR Part 831 to read as 
follows: 


PART 831—RETIREMENT 


Subpart Ii—Law Enforcement Officers and 
Firefighters 


Sec. 

831.901 Applicability and purpose. 

831.902 Definitions. 

831.903 Conditions for coverage in primary 
positions. 

831.904 Conditions for coverage in 
secondary positions. 

831.905 Agency requests for OPM 
determination of primary positions. 

831.906 Agency requests for OPM 
determination of secondary positions. 

831.907 Evidence. 

831.908 Requests from individuals. 

831.909 OPM decisions. 

831.910 Review of approved positions and 
certification to OPM. 

831.911 Withholdings and contributions. 

831.912 Mandatory separation. 

831.913 Reemployment. 

831.914 Review of decisions. 


Authority: 5 U.S.C. 8347. 


Subpart I—Law Enforcement Officers 
and Firefighters 


§ 831.901 Applicability and purpose. 

(a) This subpart contains regulations 
of the Office of Personnel Management 
(OPM) to supplement 5 U.S.C. 8336({c), 
which establishes special retirement 
eligibility for law enforcement officers 
and firefighters employed under the 
Civil Service Retirement System; 5 
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U.S.C. 8331(3) (C) and (D), pertaining to 
basic pay; 5 U.S.C. 8335 (a)(1) and (c), 
pertaining to deductions, contributions, 
and deposits; 5 U.S.C. 8335(b), pertaining 
to mandatory retirement; and 5 U.S.C. 
8339(d), pertaining to computation of 
annuity. 

(b) The regulations in this subpart are 
issued pursuant to the authority given to 
OPM in 5 U.S.C. 8347 to administer and 
prescribe regulations to carry out 
Subchaper III of Chapter 83, United 
States Code. 


§ 631.902 Definitions. 


In this subpart— 

“Detention duties” means duties that 
require frequent direct contact in the 
detention, direction, supervision, 
inspection, training, employment, care, 
transportation, or rehabilitation of 
individuals suspected or convicted of 
offenses against the criminal laws of the 
United States or the District of Columbia 
or offenses against the punitive articles 
of the Uniform Code of Military Justice 
(Chapter 47 of title 10, United States 
Code). (See 5 U.S.C. 8331(20).) 

“Firefighter” means an employee 
whose duties are primarily to perform 
work directly connected with the control 
and extinguishment of fires or the 
maintenance and use of firefighting 
apparatus and equipment. Also included 
in this definition is an employee 
engaged in this activity who is 
transferred to a supervisory or 
administrative position. (See 5 U.S.C. 
8331(21).) An employee whose primary 
duties are the performance of routine 
fire prevention inspections is excluded 
from this definition. 

“First-level supervisors” are 
employees classified as supervisors who 
have direct and regular contact with the 
employees they supervise. First-level 
supervisors do not have subordinate 
supervisors. 

“Frequent direct contact” means 
personal, immediate, and regularly- 
assigned contact with detainees while 
performing detention duties, which is 
repeated and continual over a typical 
work cycle. 

“Law enforcement officer” means an 
employee whose duties are primarily the 
investigation, apprehension, or 
detention of individuals suspected or 
convicted of offenses against the 
criminal laws of the United States, 
including an employee engaged in this 
activity who is transferred to a 
supervisory or administrative position. 
(See 5 U.S.C. 8331(20).) The definition 
does not include an employee whose 
primary duties involve maintaining law 
and order, protecting life and property, 
guarding against or inspecting for 
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violations of law, or investigating 
persons other than persons who are 
suspected or convicted of offenses the 
criminal laws of the United States. 

“Primary duties” are those duties of a 
position that— 

(a) Are paramount in influence or 
weight; that is, constitute the basic 
reasons for the existence of the position; 

(b) Occupy a substantial portion of 
the individual's working time over a 
typical work cycle; and 

(c) Are assigned on a regular and 
recurring basis. Duties that are of an 
emergency, incidental, or temporary 
nature cannot be considered “primary” 
even if they meet the substantial portion 
of time criterion. In general, if an 
employee spends an average of at least 
50 percent of his or her time performing 
a duty or group of duties, they are his or 
her primary duties. 

“Primary position” means a position 
whose primary duties are (a) to perform 
work directly connected with controlling 
and extinguishing fires or maintaining 
and using firefighting apparatus and 
equipment; or (b) investigating, 
apprehending, or detaining individuals 
suspected or convicted of offenses 
against the criminal laws of the United 
States. 

“Secondary position” means a 
position that (a) is clearly in the law 
enforcement of firefighting field; (b) is in 
an organization having a law 
enforcement or firefighting mission; and 
(c) is either— 

(1) Supervisory; i.e., a position in 
which the primary duties are as a first- 
level supervisor of law enforcement 
officers or firefighters in primary 
positions; or 

(2) Administrative; i.e., an executive, 
managerial, technical, semiprofessional, 
or professional position for which 
experience in a primary position as a 
law enforcement officer or firefighter is 
a mandatory prerequisite. 


§ 831.903 Conditions for coverage in 
primary positions. 

An employee's service in a position 
that has been approved as a primary 
position by OPM or its predecessor, the 
U.S. Civil Service Commission, is 
automatically covered under the 
provisions of 5 U.S.C. 8336(c). An 
employee who is not in a primary or 
secondary position and is detailed to a 
primary position is not covered under 
the provisions of 5 U.S.C. 8336(c). 


§ 831.904 Conditions for coverage in 
secondary positions. 
(a) An employee's service in an 


approved secondary position is covered 
under the provisions of 5 U.S.C. 8336(c) 


if the employee meets the following 
criteria: 

(1) Employee is transferred directly 
(i.e. without a break in service 
exceeding 3 days) from a primary 
position to a secondary position; and 

(2) If applicable, the employee has 
been continuously employed in 
secondary positions since transferring 
from a primary position without a break 
in service exceeding 3 days, except that 
a break in employment in secondary 
positions that begins with an 
involuntary separation (not for cause), 
within the meaning of section 8336(d)(1) 
of title 5, United States Code, is not 
considered in determining whether the 
service in secondary positions is 
continuous for this purpose. 

(b) This requirement for continuous 
employment in a secondary position 
applies only to voluntary breaks in 
service beginning after [effective date of 
regulations]. 

(c) An employee who is not in a 
primary or secondary position and is 
detailed to a secondary position is not 
covered under the provisions of 5 U.S.C. 
8336(c). 


§ 831.905 Agency requests for OPM 
determination of primary positions. 

(a) After its analysis of the evidence 
required under § 831.907(a)(1) through 
(7) for a current position, an agency will 
submit a request to OPM for a 
determination that the duties of the 
position qualify the position as a 
primary position. The request for OPM 
approval must include the required 
evidence and a detailed statement of the 
agency’s reasons why it believes the 
position meets the statutory and 
regulatory requirements. 

(b) If the agency request is based on a 
finding that the primary duties of the 
position are detention duties that 
require the incumbent to have frequent 
direct contact with detainees, the 
agency will submit to OPM—in addition 
to the information required under 
paragraph (a) of this section—the 
evidence required under § 831.907 (b)(1) 
through (5) and also a statement 
supporting its initial determination of 
“frequent direct contact.” 


§ 831.906 Agency requests for OPM 
determination of secondary positions. 
After its analysis of the evidence 
listed under § 831.907(c)(1) through (3) 
for a current position, an agency will 
submit a request to OPM for a 
determination that the position meets 
the criteria for a secondary position. The 
request for OPM approval must include 
the required evidence and a detailed 
statement of the agency's reasons why it 
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believes the position meets the statutory 
and regulatory requirements. 


§ 831.907 Evidence. 


(a) When an agency makes a request 
to OPM for a determination that a 
position is a primary position, the 
request must be signed by the agency 
head or his or her representative. In no 
instance, however, may a person below 
the level of the agency personnel 
director be designated as the agency 
head's representative. The following 
documentation must be included in the 
request: 

(1) The official position description 
annotated to show the percentage of 
time spent performing the various 
duties; or, if a position description is not 
required for the position or the position 
description is not current, a detailed 
narrative description of the duties and 
responsibilities including the 
knowledges, skills, and abilities 
required to perform the duties, and all 
other current agency documents 
describing the official duties of the 
position. In addition, if the position 
description is not current, an 
explanation as to why the position 
description has not been revised as well 
as a timetable for the proposed revision; 

(2) The functional statement for the 
organization where the position is 
located and an organization chart 
showing at least two levels above and 
below the level of the position; 

(3) The critical and non-critical 
elements and performance standards for 
the position established by the agency 
under Part 430 of this chapter (or, if the 
position is not subject to Part 430, a 
statement to that effect); 

(4) The evaluation statement, if any, 
explaining the classification of the 
position; 

(5) The agency qualification and 
medical standards for entry and 
retention, or a statement that the 
standards are the same as the X-118 
handbook standards; 

(6) A statement concerning the current 
or proposed maximum entry age, if any; 
and 

(7) For law enforcement officers, a list 
of the provisions of Federal criminal law 
the incumbent is responsible for 
enforcing. 

(b) If the agency request for an OPM 
determination as to whether a position 
is a primary position is based on an 
agency finding that the primary duties of 
the position are detention duties, the 
agency will include a statement 
supporting its intitial determination of 
“frequent direct contact” and request 
OPM concurrence with its 
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determination. This statement must 
include— 

(1) The incumbent's worksite and 
official duty station, with a-description 
of where contact with detainees occurs; 

(2) The frequency of contact with 
detainees over a daily, weekly, monthly, 
er quarterly work cycle; 

(3) The average duration of these 
contacts; 

(4) The nature of the assigned duties 
that require the contacts (training, care, 
rehabilitation, etc.); and 

(5) Any other pertinent information. 

(c) When an agency makes a request 
for a determination that a position is a 
secondary position, the request must be 
signed by the agency head or his or her 
representative. In no instance, however, 
may a person below the level of the 
agency personnel director be designated 
as the agency head's representative. The 
following documentation must be 
included in the request: 

(1) The documentation required under 
paragraph (a)(1) through (7) of this 
section; and 

(2) For administrative positions, 
certification that the position requires 
experience as a Federal law 
enforcement officer or firefighter and a 
statement as to whether experience in a 
primary position is essential to the 
organization's mission; and 

(3) For supervisory positions, 
certification that the position meets the 
requirements for a first-level supervisor. 

(d) When OPM notifies the agency 
that offical documentation is lacking or 
insufficient to meet the requirements 
under paragraphs (a), (b), and (c) of this 
section, agencies will submit the 
requested information and may submit 
any other materials deemed appropriate 
(e.g., awards, certificates, job 
applications, affidavits, job 
announcements, etc.). If the information 
requested is not received by OPM in a 
timely manner, OPM will make a 
decision based on the information 
contained in the file. 


§ 831.908 Requests from individuals. 

(a) The employee bears the burden of 
proof with respect to coverage under 5 
U.S.C. 8336(c). The employee must 
provide the agency, or OPM, with all 
pertinent information regarding duties 
performed to include, for law 
enforcement officers, a list of the 
provisions of Federal criminal law the 
incumbent is responsible for enforcing 
and arrests made; and, for firefighters, 
number of fires fought, names of fires 
fought, dates of fires, and position 
occupied while on firefighting duty. 

(b) An employee who is currently 
serving in a position that has not been 
approved by OPM as a primary or 


secondary position, but who believes 
that his or her position meets the 
definition of a primary or secondary 
position and that he satisfies the 
conditions for coverage set forth above 
may ask the employing agency to 
request an OPM determination as to 
whether the position qualifies as a 
primary or secondary position. A 
request for a determination made 
directly to OMP by an employee, 
however, will not be accepted. The 
request will be returned by OPM to the 
employee for submission to the 
employee's agency for action. After its 
analysis of the evidence provided by the 
employee, the agency will submit a 
request to OPM for a determination and 
must include an advisory opinion to 
OPM as to whether it believes the 
position should or should not be covered 
and if it qualifies, whether it should be a 
prmary or secondary position. The 
agency's submission must include all 
evidence required under § 831.907 for a 
determination of primary and secondary 
positions. 

(c) A current or former employee (or 
the survivor of a former employee) who 
believes that a period of past service in 
an unapproved position qualifies as 
service in a primary of secondary 
position and meets the conditions for 
coverage must follow the procedures in 
paragraph {b) except that the request 
must be made to the agency where the 
claimed service was performed (except 
as provided in paragraph (d)). Based 
upon its analysis of official records and 
the individual's submissions, the agency 
will submit a request for a 
determination to OPM along with an 
advisory opinion as to whether the 
service should or should not be covered 
and, if covered, whether it qualifies as 
service in a primary or secondary 
position. The agency's submission must 
include all evidence required under 
§ 831.907. 

(d) For a current or former employee 
who performed service at an agency that 
is no longer in existence and there is no 
successor agency, OPM will accept, 
directly from the current or former 
employee (or the survivor of a former 
employee), a request for a determination 
as to whether a period of past service 
qualifies as service in a primary or 
secondary position and meets the 
conditions for coverage. 

(e) The maximum time period that 
coverage in a position may be granted is 
for the period 1 year prior to the date 
that the request for coverage from an 
individual is received by the employing 
agency, or OPM. Requests received by 
the employing agency, or OPM, prior to 
December 31, 1987, may include any 
periods of previous service. OPM may 
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extend the time limits for filing when, in 
its judgment, the individual shows that 
he or she was prevented by 
circumstances beyond his or her control 
from making the request within the time 
limit. 

§ 831.909 OPM decisions. 


{a) OPM's decision on an agency 
request for a determination under 
§§ 831.905, 831.906, and 831.908(a) or (b) 
will be issued in writing to the agency 
following submission of all evidence 
required by § 831.907 and any other 
evidence requested by OPM. If OPM 
approves the position, the position will 
be designated as a primary position or 
as a secondary position. 

(b) OPM’s decision on the request 
from an individual submitted under 
§ 831.908(c) will be issued in writing to 
the individual following submission of 
all evidence requested by OPM. 

(c) OPM may withdraw approval of a 
position under paragraph (a) of this 
section if it determines, through an on- 
site evaluation, classification review, 
information provided by the agency, or 
from any other source, that the formerly 
approved position no longer meets the 
requisite definition. OPM must inform 
the employing agency of the withdrawal 
of approval. If the agency disagrees, it 
may resubmit the evidence prescribed 
under § 381.907 and request OPM 
approval of the position as provided 
under § 381.905 or § 831.906. 

(d) An adverse OPM decision will 
include an explanation of the basis for 
the decision and a statement of the 
applicable reconsideration rights. When 
OPM’s decision is directed to the 
agency, the agency must inform each 
employee whose rights or interests 
under Subchapter III of chapter 83, 
United States Code, are affected, that 
the decision of OPM may be 
individually reconsidered by OPM in 
accordance with § 831.109. The notice to 
each affected employee must include a 
copy of OPM's decision showing the 
time limit for requesting reconsideration. 
A copy of OPM’s written decision and 
the agency’s duly dated notice to each 
affected employee must be entered as a 
permanent record in the employee's 
official personnel file. If OPM’s decision 
is later reversed, the copy in the official 
personnel file must be removed. 

(e) Agencies may not represent in any 
way (e.g. position descriptions, vacancy 
announcements, etc.) that a position is a 
primary or secondary position if OPM 
has not so determined. 
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§ 831.910 Review of. approved positions 
and certification to. ORM. 

(a) An agency must review .a:currently 
approved primary or-secondary position 
whenever there is a significant change 
in the position that may affect the 
designation of.a postion as primary or 
secondary to.assess whether, in its 
opinion, the position continues to 
warrant approval. Each agency with 
approved primary and secondary 
positions must provide certification of 
the results of the agency review to OPM. 

(b) If.an:agency finds that.a currently 
approved primary or secondary position 
no longer warrants coverage, it must 
request that OPM withdraw the 
approval. The request must fully explain 
the material change(s) in ‘the position 
and state the date the change(s) 
occurred. Upon OPM approval.of the 
request, the effective date of the 
withdrawal of approval is retroactive to 
the date of the change in the positon. 
Beginning with the effective date of the 
withdrawal of approval, the agency 
must stop withholding the additional 
deductions and must inform each 
affected employee of OPM's action. The 
notice to the employee(s) must include a 
full explanation of the basis for OPM’s 
determination, and state the right to 
request reconsideration of the 
determination and the time limits for 
requesting reconsideration in 
accordance with § 831.109. Any excess 
deductions must be refunded to the 
employee after the expiration of the time 
limits for requesting reconsideration.or 
exhaustion of the administrative 
remedies. 

(c) If the agency abolishes a primary 
or secondary position, the agency must 
notify OPM. 


§ 831.911 Withholdings and contributions. 

(a) Prior to the receipt of OPM’s 
decision that a position is a primary or 
secondary position, the additional 
employee withholding for the incumbent 
of such a position and the agency 
contribution required by 5 U.S.C. 
8334(a)(1) must not be made. Upon 
receipt of OPM approval of the position, 
the effective date of the additional 
withholding and agency conribution is 
retroactive to ‘the beginning date of 
covered service in the primary or 
secondary position. 

(b) Whenever it is finally determined 
that past service of a current or former 
employee was covered by the provisions 
of 5 U.S.C. .8336(c), retroactive employee 
deductions and matching agency 
contributions due for:such:service must 
be made. The underwithholding of civil 
service retirement contributions from 
the employee's pay results in an 
cverpayment of pay. The employing 


agency must pursue collection under 
appropriate procedures. The agency is 
responsible for submitting 'to ‘(OPM the 
employee's share as well:as:the agency's 
share of the additional contributions to 
the Civil Service Retirement.and 
Disability fund. Regardless of whether 
the agency is able to collect the 
employee’s overpayment debt, the 
agency must make the required payment 
to the Fund. This payment must be made 
within 30 days of the final decision that 
past service was covered. 

(c) The additional .employee 
withholding and agency contribution for 
covered service properly made as 
required under.5 U.S.C. 8334(a}{1).or 
deposited under 5 U.S.C. 8334(c) are not 
separately refundable, even in the event 
that the employee or his or her survivor 
does not qualify for a special annuity 
computation under 5 U.S.C. 8339. 

(d) An employee, upon proper 
application to the agency, or a former 
employee or eligible survivor, upon 
proper application to OPM, willbe paid 
a refund, without interest, of erroneous 
additional withholdings or deposits for 
service that:was not covered service. 

(e) While an employee who does not 
hold a primary or secondary position is 
detailed to.a primary or secondary 
position, the additional withholdings 
and agency conributions will not-be 
made. 


§ 831.912 Mandatory separation. 


(a) The mandatory separation 
provisions of 5 U:S.C. .8335(b) apply to 
all law enforcement officers and 
firefighters in primary and secondary 
positions. A mandatory separation 
under section 8335(b) is not an adverse 
action under Part’752 of this chapter. 
Section 831.503 provides the procedures 
for requesting an exemption from 
mandatory separation. 

(b) In the event.an employee is 
separated mandatorily under 5 U.S.C. 
8335(g), or is separated for optional 
retirement under 5 U.S.C. 8336(c), and 
OPM finds ‘that all or part of the 
minimum service required for 
entitlement to immediate annuity was in 
a position that did not meet the 
requirements of a primary or secondary 
position and the conditions set forth in 
this subpart, such separation will be 
considered erroneous. 


§ 831.913 Reemployment. 


An employee who has been 
mandatorily separated under 5 U.S.C. 
8335(b) is not barred from reemployment 
iniany position except a primary 
position after age 60. ‘Service by a 
reemployed annuitant is not covered by 
the provisions of 5 U.S.C. 8336(c). 


BEST COPY AVAILABLE 
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§ 831.914 Review of decisions. 


(a) An initial.OPM decision under this 
subpart issued to an agency as to 
whether an.encumbered position is a 
primary or.secondary position or 
whether the service of a current or 
former employee meets the conditions 
for coverage is subject to 
reconsideration under § ‘831.109, upon 
timely request for reconsideration. The 
30-day time limit for requesting 
reconsideration begins on the date of 
the agency's notification to the affected 
individual in accordance with 
§ 831.909(d). 

(b) An initial OPM decision issued to 
an employee, former employee, or 
survivor as to whether a period of 
service met the requirements of this 
subpart.as service of a law enforcement 
officer or firefighter during any period of 
service is subject to reconsideration 
under § 831.109. 


[FR Doc. 86-28568 Filed 12-16-86; 8:45 am] 
BILLING CODE 6325-01-M 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 985 


Spearmint Oil Produced in the Far 
West; Salable Quantities and Allotment 
Percentages for the 1987-88 Marketing 
Year 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This proposal would 
establish the quantity of spearmint oil 
produced in the Far West, by class, that 
may be purchased from or handled for 
producers, by handlers.during the 1987— 
88 marketing year which begins June 1, 
1987. This action is recommended under 
the marketing order for spearmint oil 
produced in the Far West in order to 
avoid extreme fluctuations in supplies 
and prices and thus stabilize the market 
for spearmint oil. 


DATE: Comments due January 20, 1987. 


ADDRESS: Interested persons are invited 
to submit written comments concerning 
this proposal. Comments must be sent in 
duplicate to the Docket Clerk, Fruit and 
Vegetable Division, AMS, USDA, Room 
2085, South Building, Washington, DC 
20250. Comments should reference the 
date and page number of this issue of 
the Federal Register and will be 
available for public inspection in the 
office of the Docket Clerk during regular 
working hours. 
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FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi, Chief, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, U.S. 
Department of Agriculture, Washington, 
DC 20250. Telephone: (202) 447-5697. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under Executive 
Order 12291 and Departmental 
Regulation 1512-1 and has been 
determined to be a “non-major” rule 
under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act 
(AMAA), and rules issued thereunder, 
are unique in that they are brought 
about through the group action of 
essentially small entities acting on their 
own behalf. Thus, both statutes have 
small entity orientation and 
compatibility. 

Although handlers and/or marketers 
will be affected by the establishment of 
salable quantities and allotment 
percentages, the intent of the AMAA is 
to benefit agricultural producers. The 
Far West spearmint oil industry is 
characterized by primarily small 
producers whose farming operations 
generally involve more than one 
commodity and whose income from 
farming operations is not exclusively 
dependent on the production of 
spearmint oil. The production of 
spearmint oil is concentrated in the Far 
West, primarily Washington, Idaho, and 
Oregon (the area covered under the 
marketing order). Spearmint oil is also 
produced in the Midwest. The 
production area covered by the 
marketing order usually accounts for 
over 75 percent of U.S. production of 
spearmint oil. 

The Spearmint Oil Administrative 
Committee reports that there are 9 
handlers and 253 producers of spearmint 
oil under the marketing order for 
spearmint oil produced in the Far West. 
Of the 253 producers, 164 producers hold 
Class I oil (Scotch) allotment base and 
132 producers hold Class III oil (native) 
allotment base. As of June 1, 1986, the 
producers’ allotment bases ranged from 
1,200 to 181,902 pounds for Class I oil 
and 617 to 82,167 pounds for Class III oil. 


The average total allotment base held is 
9,964 pounds and 13,695 pounds for 
Class I and Class III oil, respectively. 


Small agricultural producers have 
been defined by the Small Business 
Administration (13 CFR 121.1 (1985)) as 
those having average annual gross 
revenues for the last three years of less 
than $100,000. Handlers are considered 
small entities if gross annual revenues 
are less than $3.5 million. The most 
recent three years sales for spearmint 
oil from the marketing order area 
averaged $20.4 million. Thus, the 
average gross revenue from the sale of 
spearmint oil per producer (based on 253 
producers) would be approximately 
$80,550. Therefore, it appears that the 
majority of Far West spearmint oil 
producers can be classified as small 
entities. 


The Administrator of the Agricultural 
Marketing Service has considered the 
impact on small entities. The regulatory 
action in this instance is a proposal to 
establish salable quantities and 
allotment percentages for spearmint oil 
produced in the Far West, by class, such 
that the amount of spearmint oil that 
may be purchased from or handled for 
producers, by handlers, during the 1987- 
88 marketing year, which begins June 1, 
1987, will be limited. Such salable 
quantities and allotment percentages 
have been placed into effect each 
season since the order's inception in 
1980. The establishment of salable 
quantities and allotment percentages, as 
proposed, will likely result in the 
production of less than half of the total 
allotment base available for production 
of spearmint oil. However, the amounts 
recommended for sale are based on the 
average sales over the past six years, 
and are not expected to cause a 
shortage of spearmint oil supplies. Any 
unanticipated or additional market 
needs which may develop can be more 
than satisfied by current reserve stocks 
which are equal to more than 50 percent 
of the volume of spearmint oil utilized 
by the market on a yearly basis. In 
addition, those producers who produce 
more than their annual percentage of 
allotment may transfer such excess 
spearmint oil to a producer with a 
deficiency in spearmint oil production, 
or such excess spearmint oil will be 
placed into reserve stocks. 


This proposed regulation, if adopted, 
would be similar to that which has been 
issued in prior seasons. Costs to 
producers and handlers as a result of 
this proposed action are expected to be 
offset by the benefits derived from 
improved returns to such producers and 
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handlers while at the same time 
maintaining ample supplies of spearmint 
oil to be marketed. 

Based on available information, the 
Administrator has concluded that this 
proposed action will not have a 
significant economic impact on a 
substantial number of small entities. 

The proposed salable quantity and 
allotment percentage for each class of 
spearmint oil would be established in 
accordance with the provisions of 
Marketing Order No. 985, regulating the 
handling of spearmint oil produced in 
the Far West. The order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674). The proposal was 
recommended by the Spearmint Oil 
Administrative Committee, at its August 
13, 1986, meeting. 

The salable quantity and allotment 
percentage for each class of spearmint 
oil for the 1987-88 marketing year, 
which begins June 1, 1987, is based upon 
recommendations of the committee and 
the following data and estimates: 


(1) Class I Oil (Scotch Spearmint) 


(A) Estimated carryin on June 1, 
1987—60,382 pounds. 

(B) Estimated trade demand (domestic 
and export) for the 1987-88 marketing 
year, based on an average of producer 
sales for the past six marketing years, 
beginning with the 1980-81 marketing 
year through the 1985-86 marketing 
year—758,914 pounds. 

(C) Recommended desirable carryout 
on May 31, 1988—0 pounds. 

(D) Salable quantity required from 
1987 production—698,532 pounds. 

(E) Total allotment bases for Class I 
oil—1,650,497 pounds. 

(F) Computed allotment percentage— 
42.3 percent. 

(G) The committee’s recommended 
salable quantity—693,209 pounds. 

(H) Recommended allotment 
percentage—42 percent. 


(2) Class III Oil (Native Spearmint) 


(A) Estimated carryin on June 1, 
1987—179,599 pounds. 

(B) Estimated trade demand (domestic 
and export) for the 1987-88 marketing 
year, based on an average of producer 
sales for the past six marketing years, 
beginning with the 1980-81 marketing 
year through the 1985-86 marketing 
year—859,648 pounds. 

(C) Recommended desirable carryout 
on May 31, 1988—0 pounds. 

(D) Salable quantity required from 
1987 production—680,049 pounds. 

(E) Total allotment bases for Class III 
oil—1,826,673 pounds. 





Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Proposed Rules 


(F) Computed allotment percentage— 
37.2 percent. 

(G) The committee's recommended 
salable quantity—675,869 pounds. 

(H) Recommended allotment 
percentage—37 percent. 

The salable quantity is the total 
quantity of each class of.oil which 
handlers may purchase from.or handle 
on behalf of producers during a 
marketing year. Each producer is 
allotted a share of the salable quantity 
by applying the allotment percentage to 
the producer’s allotment base for the 
applicable class. 

The establishment of these salable 
quantities and allotment percentages 
will allow for anticipated market needs 
based on historical sales and provide 
spearmint oil producers with 
information on the amount of oil which 
should be produced for next season. 
Spearmint oil hss an:extremely inelastic 
demand and excess production normally 
is placed into the industry's reserves. 
Current reserves are equal to‘more than 
50 percent of the volume of spearmint oil 
utilized by the market ona yearly basis. 
These reserve stocks.are sufficient'to 
meet any unanticipated marketing 
opportunities in the coming season. The 
regulation this season should aid ‘the 
industry in reducing its burdensome and 
price depressing reserves. 

Pursuant to the order, the committee 
is expected to issue additional allotment 
bases to both new and existing 
producers for the 1987-88 marketing 
year. The distribution of additional 
allotment base for existing producers is 
proposed to be provided to.small 
producers first. Rulemaking to 
accomplish this will be completed prior 
to the distribution of additional 
allotment base to existing producers. 
The issuance of the additional allotment 
base to both new and existing producers 
is expected to slightly increase the total 
supply of Class I and Class III oil 
available for sale. 


List of Subjects in 7 CFR Part 985 


Marketing agreements and orders Far 
West, Spearmint oil. 


1. The authority citation for 7 CFR 
Part 985 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


It is proposed to add a new § 985.207 
under Subpart—Salable Quantities and 
Allotment Percentages to read as 
follows: (The following provisions will 
not be published in the Code of Federal 
Regulations). 


PART 985—SPEARMINT OIL 
PRODUCED IN THE FAR WEST 


Subpart—Salable Quantities.and 
Allotment Percentages 


§ 985.207 ‘Salabie quantities and allotment 
percentages— 1987-88 marketing year. 


The salable quantity and allotment 
percentage for each class of spearmint 
oil during the marketing year which 
begins June 1, 1987, shall be as follows: 

(a) Class I oil—a salable quantity of 
693,209:pounds and an allotment 
percentage of 42 percent. 

(b) Class IH oil—a salable quantity of 
675,869 pounds and an allotment 
percentage of 37 percent. 


Dated:.December 15, 1986. 
Joseph A. Gribbin, 
Director, Fruit and Vegetable Division. 
[FR Doc..86-28466 Filed 12-18-86; 8:45am] 
BILLING CODE 3410-02-4 


7 CFR Parts 1000 and 1140 


[Docket No. AO-387] 


Milk in the. Hawali Marketing Area; 
Termination of Proceeding on 
Proposed Marketing Agreement and 
Order 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Termination of proceeding on 
proposed marketing agreement and 
order. 


SUMMARY: This action terminates a 
proceeding that was initiated to 
consider a proposed Federal milk order 
to regulate the marketing of milk in,parts 
of the State of. Hawaii. The hearing was 
scheduled to begin on December 11, 
1985, and was postponed until an 
indefinite later date on December 3, 
1985, at the request of the parties 
proposing the order. Since the 
postponement of the hearing date, none 
of the interested parties has requested 
that the hearing be rescheduled. 


FOR FURTHER INFORMATION CONTACT: 
Constance M. Brenner, Marketing 
Specialist, Dairy Division, Agricultural 
Marketing Service, U. S: Department of 
Agriculture, Washington, DC 20250, 
(202) 447-7183. 

SUPPLEMENTARY INFORMATION: Prior 
Documents in this proceeding: 

Notice of Hearing: Issued August 6, 
1985; published August 12, 1985 (50 FR 
32426). 

Rescheduling of Hearing: Issued 
September 24, 1985; published 
September 30, 1985 (50 FR 39711). 
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Postponement of Hearing: Issued 
December 3, 1985; published December 
11, 1985 (50 FR 50622). 

This termination of proceeding is 
issued pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601 et 
seq). This proceeding was initiated by a 
notice of hearing published in the 
Federal Register on August 12, 1985 (50 
FR 32426) concerning a proposed 
Federal milk order for the purpose of 
regulating the marketing of milk in 
portions of the State of Hawaii. The 
hearing was rescheduled at a later date 
ina document published September 30, 
1985 (50 FR 39711), and postponed until 
an indefinite later date in a document 
published December 11, 1985 (50 FR 
50622). Proponents of the proposed order 
requested the postponement in order to 
extend the time for preparing testimony 
and evidence to'better support the need 
for an order and justify its proposed 
provisions. ‘Since ‘the postponement of 
the hearing, none of the interested 
persons has requested that the hearing 
be rescheduled. 

In view of the time that has-elapsed 
since the hearing-was postponed, 
conditions in the marketing area have 
undoubtedly changed, and the 
provisions of the proposed order would 
need to be re-evaluated before any 
hearing would be scheduled. In this 
regard, the proposed milk order for the 
Hawaii marketing area contains 
provisions to facilitate a production 
quota plan similar to one which the 
Department recently refused to consider 
for inclusion in the Oregon-Washington 
and Puget Sound-Inland milk orders. 
Therefore, some of the order provisions 
proposed for the Hawaii marketing area 
are not now considered appropriate for 
inclusion in any Federal milk order. 

Accordingly, the proceeding initiated 
by the notice of hearing issued August 6, 
1985, and published at 50 FR 32426, 
August 12, 1985, is hereby terminated. 


Signed at Washington, DC, on: December 
15, 1986. 
William T. Manley, 
Deputy Administrator,.Marketing Programs. 
[FR Doc. 86-28468 Filed 12-18-86; 8:45 am] 
BILLING CODE 3410-02-M 


Food Safety and Inspection Service 
9 CFR Parts 312 and 381 
[Docket Number 85-024P] 


Official Marks for Sealing Samples 


AGENCY: Food Safety and Inspection 
Service, USDA. 
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ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
amend the Federal meat and poultry 
products inspection regulations to 
incorporate an official mark for use in 
sealing containers of samples of meat or 
poultry products or production-related 
articles collected for examination and/ 
or testing at establishments or 
laboratories. Any seal approved by the 
Administrator for applying such mark 
would be an official device. The seal 
helps assure that the identity and 
integrity of such samples will be 
maintained until completion of testing. 
The device would be supplied by the 
United States Department of 
Agriculture. 

DATE: Comments must be received on or 
before February 17, 1987. 


ADDRESS: Written comments should be 
submitted to the Policy Office, ATTN: 
Linda Carey, FSIS Hearing Clerk, Food 
Safety and Inspection Service, U.S. 
Department of Agriculture, Room 3168, 
South Building, Washington, DC 20250. 
Oral comments as provided under the 
Poultry Products Inspection Act should 
be directed to Dr. Ronald J. Prucha, (202) 
447-8803. (See also “Comments” under 
Supplementary Information.) 

FOR FURTHER INFORMATION CONTACT: 
Dr. Ronald J. Prucha, Deputy 
Administrator, Meat and Poultry 
Inspection Operations, Food Safety and 
Inspection Service, U.S. Department of 
Agriculture, Washington, DC 20250, 
(202) 447-8803. 

SUPPLEMENTARY INFORMATION: 


Executive Order 12291 


This proposed rule is issued in 
conformance with Executive Order 
12291, and has been determined not to 
be a “major rule.” The proposed rule 
will not result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies or geographic regions; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
or export markets. The proposal would 
not impact upon any segment of the 
industry. 


Effect on Small Entities 


The Administrator has determined 
that this action will not have a 
significant economic impact upon a 
substantial number of small entities as 
defined by the Regulatory Flexibility Act 


(5 U.S.C. 601). This proposed rule would 
impose no requirements on industry, 
and would incorporate an official mark 
for sealing samples collected by FSIS 
inspectors, compliance officers, or other 
designated Agency officials for 
examination and/or testing. 


Comments 


Interested persons are invited to 
submit comments concerning the 
proposal. Comments must be sent in 
duplicate to the Policy Office and must 
reference the docket number located in 
the heading of this document. Any 
person desiring opportunity for an oral 
presentation of views should make such 
request to Dr. Prucha so that 
arrangements may be made for the 
presentation. A transcript shall be made 
of all comments presented orally. 
Comments submitted pursuant to this 
document will be made available for 
public inspection in the Policy Office 
between 9:00 a.m. and 4:00 p.m., Monday 
through Friday. 


Background 


In order to assure compliance with 
Agency regulations promulgated under 
the Federal Meat Inspection Act (FMIA) 
(21 U.S.C. 601 et seg.) and the Poultry 
Products Inspection Act (PPIA) (21 
U.S.C. 451 et seq.), FSIS inspectors, 
compliance officers, or other designated 
Agency officials are required to 
periodically collect samples of meat or 
poultry products (e.g., specimens or 
frankfurter samples) for inplant 
examination and testing and/or 
submission for laboratory testing. 
Samples of production-related articles, 
such as water, spices, and chemicals, 
are also collected. 

Samples of products, water, dyes, 
chemicals, preservatives, spices, or 
other articles in an official 
establishment are taken as often as 
necessary for the efficient conduct of 
inspection (9 CFR 318.9 and 381.146). 
Furthermore, samples may be collected 
from any person, firm, or corporation 
that engages, for commerce, in the 
business of (1) slaughtering cattle, 
sheep, goats, horses, mules, or other 
equines or preparing, freezing, 
packaging, or labeling any carcasses or 
parts or products thereof; (2) buying, 
selling, or transporting in commerce, or 
storing in or for commerce, or importing 
such carcasses or parts or products 
thereof; and (3) buying, selling, or 
transporting, or importing any dead, 
dying, disabled, or diseased cattle, 
sheep, swine, goats, horses, mules or 
other equines, or poultry or parts or 
products of the carcasses of any such 
animals that died otherwise than by 
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slaughter (9 CFR 320.4). A similar 
provision exists in the poultry products 
inspection regulations (9 CFR 381.178). 
Normally, FSIS inspectors collect 
samples at official establishments and 
FSIS compliance officers collect samples 
at locations other than official 
establishments. 

Examination and testing of meat and 
poultry samples are conducted to 
determine, for example, the protein, 
moisture, fat, and salt content, or levels 
of drug or chemical residues and added 
substances. If a non-compliant meat or 
poultry product is found, FSIS takes 
appropriate action against the product 
and/or person, firm, or corporation 
involved. This action may range from 
requiring that the product be condemned 
or reprocessed to filing a criminal 
charge or a civil complaint in Federal 
court. Likewise, if any production- 
related article does not comply with 
existing standards and/or regulations, 
FSIS action is necessary to resolve the 
problem. In light of this, samples must 
be handled with great care to maintain 
their identity and integrity. 

The use of sample seals helps to 
prevent tampering pending completion 
of examination and testing. The official 
mark on sample seals would consist of 
the words “Sample Seal” accompanied 
by the official USDA logo. Any seal 
approved by the Administrator for 
applying such mark would be 
considered an official device, the 
unauthorized handling thereof is 
prohibited under section 11 of the FMIA 
(21 U.S.C. 611) and section 9 of the 
Poultry Products Inspection Act (21 
U.S.C. 458). Such a device would be 
supplied by the United States 
Department of Agriculture. 


Proposed Rule 


Part 312 of the Federal meat 
inspection regulations (9 CFR Part 312) 
and Part 381 of the poultry products 
inspection regulations (9 CFR Part 381) 
would be revised as set fourth below. 


List of Subjects 
9 CFR Part 312 


Meat inspection, Official inspection 
marks, devices. 


9 CFR Part 381 


Official inspection marks, devices, 
Poultry products inspection. 


PART 312—[AMENDED] 


1. The authority citation for Part 312 
continues to read as follows: 
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Authority: 34 Stat. 1260, 79 Stat. 903, as 
amended, 81 Stat. 584, 84 Stat. 91, 438; 21 
U.S.C. 71 et seq., 33 U.S.C. 1254. 


2. Part 312 would be amended by 
adding a new § 312.10 to read as 
follows: 


§ 312.10 Official mark for maintaining the 
identity and integrity of samples. 

The official mark for use in sealing 
containers of samples submitted under 
any requirements in this subchapter and 
section 202 of the Federal Meat 
Inspection Act shall bear the 
designation “Sample Seal” accompanied 
by the official USDA logo as shown 
below. Any seal approved by the 
Administrator for applying such mark 
shall be deemed an official device for 
purposes of the Act. Such device shall 
be supplied to inspectors, compliance 
officers, and other designated Agency 
officials by the United States 
Department of Agriculture. 


PART 381—[AMENDED] 


3. The authority citation for Part 381 
continues to read as follows: 


Authority: 71 Stat. 441, 82 Stat. 791, as 
amended, 21 U.S.C. 451 et seq.; 76 Stat. 663 (7 
U.S.C. 450 et seq.), unless otherwise noted. 


4. Part 381 would be amended by 
adding a new § 381,112 to Subpart M to 
read as follows: 


§ 381.112 Official mark for maintaining the 
identity and integrity of samples. 


The official mark for use in sealing 
containers of samples submitted under 
any requirements in this part and 
section 11(b) of the Poultry Products 
Inspection Act shall bear the 
designation “Sample Seal” accompanied 
by the official USDA logo as shown 
below. Any seal approved by the 
Administrator for applying such mark 
shall be deemed an official device for 
purposes of the Act. Such device shall 
be supplied to inspectors, compliance 
officers, and other designated Agency 
officials by the United States 
Department of Agriculture. 


Done at Washington, DC, on November 28, 
1986. 


Lester M. Crawford, 
Acting Administrator, Food Safety and 
Inspection Service. 


[FR Doc. 86-28131 Filed 12-18-86; 8:45 am] 
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Federal Highway Administration 

23 CFR Part 645 

[FHWA Docket No. 86-15] 


Accommodation of Utilities; 
Longitudinal Utility Use of Freeway 
Right-of-Way 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


_ ACTION: Notice of proposed rulemaking. 


SUMMARY: The FHWA proposes to 
revise its regulation on the 
accommodation of utility facilities and 
private lines on the right-of-way of 
Federal-aid and direct Federal highway 
projects to clarify requirements 
regarding utility use of Federal-aid 
highway right-of-way and modify the 
conditions under which certain types of 
utilities such as fiber optics may be 
located longitudinally on Federal-aid 
freeways (Interstate Highways). 

DATE: Comments must be received on or 
before February 17, 1987. 

aponress: Submit written comments, 
preferably in triplicate, to the Federal 
Highway Administration, HCC-10, 
FHWA Docket No. 86-15, Room 4205, 
400 Seventh Street, SW., Washington, 
DC 20590. All comments and suggestions 
received will be available for 
examination at the above address 
between 8:30 a.m. and 3:30 p.m., e.t., 
Monday through Friday. Those desiring 
notification of receipt of comments must 
include a self-addressed, stamped 
postcard. 

FOR FURTHER INFORMATION CONTACT: 
James A. Carney, Office of Engineering, 
202-366-4652, or Michael J. Laska, Office 
of the Chief Counsel, 202-366-1383, 
Federal Highway Administration, 400 
Seventh Street, Washington, DC 20590. 


45479 


Office hours are from 7:45 a.m. to 4:15 
p.m., e.t. Monday through Friday, except 
legal holidays. 


SUPPLEMENTARY INFORMATION: 
Background 


FHWA's current regulations 
controlling utility use of Federal-aid 
highway right-of-way is contained in 23 
CFR Part 645, Subpart B. This regulation 
recognizes the need for allowing utility 
installations to cross over or under 
Federal-aid highway right-of-way 
provided certain conditions are 
satisfied. Existing policy is designed so 
that Federal-aid highway systems do not 
act as barriers to necessary and orderly 
land use and development. For example, 
although the existing regulation strongly 
discourages longitudinal utility use of 
freeway (Interstate) right-of-way within 
the access control limits, it does not 
prohibit such use. Longitudinal 
installations are permitted when certain 
conditions are met. 

FHWA's utilities accommodation 
regulation is based on standards that 
were established in cooperation with the 
States. Highway officials have long 
recognized that control of access is 
materially affected by the extent and 
manner in which utilities are permitted 
to cross or otherwise occupy the rights- 
of-way of highways. Both the Interstate 
and most freeways are designed for full 
control of access and access control 
continues to be recognized as one of the 
most significant design features 
contributing to the safety of freeway 
facilities. In order to preserve this full 
control of access feature, it is necessary 
to have uniform national standards 
which establish the conditions under 
which publicly and privately owned 
utilities can be accommodated on 
Interstate rights-of-way. 

In 1959 AASHTO issued “A Policy on 
the Accommodation of Utilities on the 
National System of Interstate and 
Defense Highways” and the FHWA 
adopted the AASHTO policy as a 
standard for Interstate projects. 

Over the years AASHTO has 
reviewed its policy regarding utility use 
of Interstate right-of-way and also 
expanded it to cover all freeway type 
highway facilities. After each of these 
reviews, the latest in 1982, AASHTO has 
reaffirmed its policy. FHWA and 
AASHTO follow that same policy today. 

Under the current FHWA regulation, 
longitudinal utility use of freeway right- 
of-way is permitted only when such use 
is clearly justified due to special and 
unique circumstances. In reviewing a 
specific proposal for freeway right-of- 
way use, the FHWA uses the criteria 
from Item 2 of AASHTO’s “A Policy on 





the Accommodation of Utilities within 
Freeway Right-of-Way” (See 

§ 645.209(c) of the existing regulation) to 
determine whether an installation 
should be approved. The AASHTO 
criteria are: 

¢ The proposed longitudinal utility 
use will not adversely affect the safety, 
design, construction, operation, 
maintenance or stability of the freeway. 

© The proposed utility facility will not 
be constructed and/or serviced by direct 
access from the through traffic 
roadways or connecting ramps. (The 
existing FHWA regulation does allow an 
exception in this regard for proposed 
lines within interchange areas: provided 
the means of access is approved by the 
State under controlled conditions.) 

¢ The proposed utility location will 
not interfere with or impair the present 
use or future expansion of the freeway. 

¢ Any alternate location would be 
contrary to the public interest. This 
determination would include an 
evaluation of the direct and indirect 
environmental and economic. effects 
which would result from the disapproval 
of the use of such right-of-way for the 
accommodation of the utility facility. 

It should: be noted that section 109{1) 
which was added to Title 23 by the 
Surface Transportation Assistance Act 
of 1978 (Pub. L. 95-599; 92 Stat. 2689) 
requires that before any right-of-way on 
any Federal-aid system is considered for 
accommodating utilities, the Secretary 
shall ascertain the effect such use will 
have on highway traffic safety and 
evaluate the direct and indirect 
environmental and economic effects of 
any loss of agricultrual land or 
impairment of the productivity of any 
agricultural land which might result 
form the disapproval of such 
accommodation. Even though 109(1) 
envisions that safety, impairment of the 
use of the highway, and agricultural 
impacts be considered, it requires. that in 
no case shall any use be authorized if it 
is determined that the accommodation 
would adversely affect safety. FHWA's 
existing regulation reflects both the 
requirements of Section 109(1) as well as 
the current AASHTO criteria. 

Since all of the AASHTO conditions 
to installation must be satisfied under 
the current regulation before an 
exception will be approved, few utility 
installations have been permitted within 
the control of access of Federal-aid 
freeway projects. It is estimated that 
since 1960 the FHWA has approved 
approximately 25@ requests nationwide 
for longitudinal utility use of Federal-aid 
freeway projects. Where such approval 
has been granted, it has. generally been 
for very short segments of several 


thousand feet or less, all under strictly 
controlled conditions. 
Review of Existing Regulation 

During the past 3 years, there has 
been considerable interest expressed by 
the telecommunication industry to gain 
access to the Interstate System for the 
installation of underground fiber optics 
cable systems. Additionally, proposals 
have arisen concerning installation of 
State and privately owned fiber optics 
systems along Federal-aid highways, 
principally the Interstate Highway 
System. Some elements of State 
government also see leasing of freeway 
right-of-way to fiber optic 
telecommunication carriers as a means 
of raising additional revenues at the 
State level or as a means for spurring 
regional economic development. 
Basically, these proposals envision 
extensive longitudinal use of the 
Interstates which would represent a 
departure from current practice. 

AASHTO is again reviewing its 
freeway utility accommodation policy 
with special emphasis being given to the 
issue of fiber optics installations. 
However, it is expected that the 
AASHTO review will not be completed 
until early next year. In light of the rapid 
advances in fiber optic technology and 
in response to many requests to have 
FHWA reexamine its policy, FHWA 
published a notice in the Federal 
Register on April 1, 1986 (51 FR 11055) 
announcing its intention to initiate a 
reexamination of its regulation and 
policy on this issue. This document 
reflects the results of that review. 

In undertaking this review, FHWA 
has acknowledged the longstanding 
State/Federal partnership in the 
development of policies and procedures 
affecting the highway program and 
utilities accommodation. The existing 
FHWA regulation and procedures on 
utilities accommodation reflect this 
partnership in three key ways: 

1. FHWA’s existing regulation with 
respect to longitudinal installations has. 
incorporated by reference the 1982 
AASHTO utilities accommodation 
policy as an essential factor for 
maintaining the control! of access 
Interstate design standard that has been 
adopted by FHWA under 23 U.S.C. 109. 

2. Each State is required to develop its 
own policy and procedures setting forth 
the manner in which the State will 
control utility use of Federal-aid 
highway right-of-way. 

3. Each State’s policy and procedures, 
when approved, by FHWA, govern 
utility installetions on Federal-aid 
highways within that State without 
further referral to FHWA except when 
the proposed installation is not in 
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accord with the approved plan, or the 
installation would involve the need for 
an exception as described in AASHTO 
policy, or the longitudinal installation 
would involve private lines. 

During its review, FHWA has 
identified and considered questions in 
several key areas. Some of these issues 
are directly reflected in the proposed 
regulatory changes that follow. Other 
issues, while not currently reflected in 
the proposed rule, may be incorporated 
in the final rule. Therefore, FHWA 
invites public comments on each of the 
issues discussed in this preamble. 

Justification of Freeway Use by 
Utilities. FHWA is proposing several 
clarifications/modifications to the 
conditions for installation on freeways. 
Section 645.209{c) of the proposed rule is 
modified to clarify the conditions 
required to obtain approval for 
longitudinal installations within 
freeways. Item 2 of the 1982 AASHTO 
policy is no longer incorporated by 
reference. Instead those sections of Item 
2 that FHWA wishes to incorporate 
appear in full in the rule. Section 
645.209(c) is also broken down into 
paragraphs and subparagraphs for 
easier reference. 

In summary, FHWA is proposing that 
two major conditions be applied to 
approval of installations within freeway 
access control lines: 

1. Is the installation warranted 
because alternate locations are either: 

a. Unreasonably costly, or 

b. Extremely difficult to implement, or 

c. Adversely impacting agricultural 
lands, and, 

2. Is the installation safe and does it 
not adversely affect the operation of the 
freeway? 

Proposed § 645.209(c)(1){i) covers the 
matter of alternate locations and 
reiterates, with some modification, the 
thrust of the conditions contained in 
Item 2D of the AASHTO policy. The 
current AASHTO policy requires a 
showing that alternate locations would 
not be in the public interest. This 
determination currently includes. an 
evaluation of the direct and indirect 
environmental and economic effects that 
would result from disapproval. 

FHWA now administratively applies 
three tests to determine whether Item 2D 
has been met: 

¢ Alternate locations (outside 
freeway right-of-way) are extremely 
difficult to implement; 

e Alternate locations. are 
unreasonably costly to the utility 
consumer;, 

¢ Alternate locations adversely affect 
productive agricultural land (reference 
23 U.S.C. 109(1)). 
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It is proposed to incorporate these 
tests with some modification into the 
regulation. Instead of demonstrating that 
alternate locations are not in the public 
interest, the proposed rule requires the 
State highway agency to show that other 
alternate locations would be 
unreasonably costly, extremely difficult 
to implement, or would adversely 
impact or impair agricultural lands. 
Specifically: 

1. Proposed § 645.209(c)(1)(i)(A) would 
allow freeway locations where it can be 
shown that other locations are 
unreasonably costly. Costs to the utility 
consumer and company and the 
highway agency could be considered in 
making this determination. These could 
include not only costs to install the 
utility facility but also costs associated 
with operating, servicing and 
maintaining it. This determination 
should be based upon the overall net 
cost to the affected parties. This is a 
somewhat broader test than the one 
currently employed. 

2. Proposed § 645.209(c)(1)(i)(B) would 
allow freeway locations where it can 
shown that other locations are 
extremely difficult to implement. This 
warrant deals mostly with consideration 
of physical, technical and environmental 
constraints which may limit the number 
of available alternate locations. 

3. Proposed § 645.209(c)(1)(i)(C) 
provides that the installation must be 
justified as necessary to mitigate 
damage to agriculture lands under the 
provisions of 23 U.S.C. 109(1). 
Installations under this warrant will be 
considered only where it is clear that 
there would be significant economic or 
environmental damage to the adjacent 
farm lands if the freeway location is 
denied and there are no other 
reasonable and practical alternate 
locations available. 

The purpose for evaluating 
alternatives is to assure FHWA that 
freeway right-of-way is not being used 
for such installations when other 
locations are available to the utility 
which could be utilized in a timely 
manner within reasonable, expected, 
and normally acceptable limits of level 
of effort and costs. While it is FHWA’s 
intent to adopt a policy which does not 
hinder the advancement of new utility 
installations, it is also FHWA’s intent to 
ensure that freeway right-of-way is not 
chosen for installations when other 
reasonable alternates may be used. 
Safety considerations and control of 
access issues obviously dictate that the 
least obtrusive alternates should be 
favored. The burden for developing and 
demonstrating these warranting 
conditions is placed upon the State 


highway agency. 


In addition to reviewing proposed 
alternates to a freeway location, 
proposed § 645.209(c}(1)(ii) requires the 
State highway agency to be able to 
demonstrate that the accommodation 
will not affect the safety, design, 
construction, operation, maintenance or 
stability of the freeway. Section 
645.209(c)(1){ii) is a restatement of the 
first condition to approval of an 
installation as it appears in Item 2A of 
the AASHTO policy. This condition 
includes consideration of safety, design, 
and operational features of the roadway 
prior to approving an installation. 
FHWA believes this first condition is of 
utmost importance and should include a 
showing that the installation meets all 
relevant safety concerns—including a 
demonstration that the utility will not 
interfere with the planned expansion of 
the roadway or safe use of the highway 
now or in the future (AASHTO Item 2C). 
In addition, this condition cannot be met 
unless control of access issues are 
addressed (AASHTO Item 2B). The 
singular most effective safety feature of 
a freeway facility is full control of 
access. For this reason, FHWA believes 
that access control must be considered 
as an essential condition for approval. 
Thus, the thrust of Items 2B and 2C of 
the AASHTO policy have been 
incorporated into proposed 
§ 645.209(c)(1)(ii). 

Safety. Several important questions 
are being considered in this area: 

1. What are the safety and operational 
impacts of longitudinal use of freeway 
right-of-way? 

2. How do the impacts vary from one 
kind of utility versus another? 

3. What conditions and controls are 
needed for location of and service 
access to utility facilities if they are 
permitted on freeway right-of-way? 

4. Is there a rationale for permitting 
only certain utilities to use the right-of- 
way? 

It is FHWA’s vew that extensive and 
unrestricted longitudinal utility use of 
freeways could adversely affect the 
safety of the freeway facility as it would 
be difficult to maintain the full access 
control feature. Thus, modifications of 
current policy that allow for easier 
access to freeway right-of-way by 
utilities must protect against excessive 
proliferation of utility uses within the 
access control lines and must provide 
for adequate restrictions for those 
utilities permitted. 

Under current regulation, prior to 
approval of a longitudinal installation 
within the control of access lines, the 
utility owner must show that it will be 
constructed and/or serviced from off the 
through roadway or connecting ramps. 
This provision is designed to preserve 


45481 


the access control features of the 
freeway. However, FHWA currently 
permits, under strictly controlled 
conditions, construction and/or 
servicing from through roadways and 
ramps of utility facilities that are located 
within interchange areas. 

It is FHWA’s view that with 
appropriate restrictions, highway safety 
can be adequately protected and 
maintained coincidentally with the 
longitudinal accommodation of certain 
utilities within access control lines 
under special circumstances requiring 
construction and/or servicing from the 
through roadways or ramps. Therefore, 
FHWA has determined pursuant to 23 
U.S.C. 109(1) that the safety of the 
roadway and the objectives of control of 
access can be adequately maintained so 
long as strict and limited permitting 
procedures are imposed and enforced 
upon certain utility installations 
requiring direct access from the 
roadway. This determination is based 
on the fact that some modern utilities, 
such as fiber optics, require very little 
maintenance and cause minimal 
disruption to the roadway during 
installation and thus require minimal 
direct access. Therefore, FHWA 
proposes to expand its present practice 
of allowing access via permit from the 
through roadway or connecting ramps in 
interchange areas, to allow for essential 
direct access from through roadways 
along the freeway for construction and/ 
or servicing of utilities under certain 
conditions. This expanded practice is 
conditioned upon the provision of 
sufficient controls and enforcement to 
protect the safety of the traveling public 
and a finding that no other practical 
alternative exists for accessing the 
facility. Thus, FHWA proposes to 
modify § 645.209(c) to allow approval of 
certain longitudinal installations that 
may have to be constructed and/or 
serviced from the through roadway, with 
the condition that sufficient controls are 
placed on such access through the 
issuance of permits by the States. 

If this access position is adopted by a 
State, the terms and conditions of such 
permitting practices must be included in 
its utility accommodation plan. FHWA 
does not intend to approve State plans 
that would allow access from the 
through roadway or ramps unless very 
strict operational and safety standards 
are imposed and enforced by the States 
through these permits to ensure a safe 
traffic environment for the traveling 
public. These standards may include 
such items as pre-selected and 
established access points, prohibition on 
parking vehicles and equipment on the 
shoulders of the highway, limiting hours 





of operation to periods of low traffic 
flow, requiring special signing or police 
control of traffic, limitations on the 
frequency of the access, and the like. 
Persons should comment on whether 
these or similar standards should be 
incorporated into the rule to suggest 
alternatives. To ensure that the access 
permit contains. all appropriate 
requirements to provide for the 
necessary traffic safety measures, 
specific access site conditions and 
permit requirements. should be carefully 
evaluated by competent traffic safety 
engineers. 

FHWA does not intend to approve 
installations that require direct access 
for construction and/or servicing if 
alternate means exist for such activity. 
Therefore, the proposed rule requires a 
showing that no other means of access 
is practically available. Such a showing 
could potentially be made, for example, 
in urbanized areas where it is not 
possible to construct a utility 
maintenance strip or where space is 
limited or in rural mountainous areas 
where the only reasonable road access 
is from the freeway. 

FHWA solicits comments on its 
proposed change in policy which 
permits access from the through 
roadway or ramps for construction and/ 
or servicing under certain conditions. 
FHWA also solicits comments on the 
nature, type and extent of operations 
controls and safety standards which 
should be required where utilities are 
allowed access from the freeway 
through roadways. In addition, FHWA 
seeks comments on the types of utilities 
that should be permitted direct access 
from the highway due to their low 
maintenance capabilities or the minimal 
disruption that they may cause during 
installation or servicing, Since FHWA 
recently received requests to reconsider 
its policy for fiber optics’ use of the 
right-of-way, commenters. should 
address whether this particular type of 
utility should be permitted direct access 
from the highway and provide 
supporting data. Specifically, 
commenters should address the long- 
term maintenance requirements of this 
technology indicating what they believe 
would be an appropriate maintenance 
frequency. 

It is also FHWA's view that not all 
utilities would have an equal effect on 
safety. Of the two broad classes, above 
ground and below ground, underground 
utility facilities which require little 
maintenance or servicing would 
obviously have less impact then above 
ground utility installations which are 
more subject to environmental 
deterioration and may create a safety 


hazard as a roadside obstacle. Due to 
this consideration, FHWA proposes to 
add a new paragraph (e) to § 645.211 
that permits the States to establish class 
approval procedures for certain utilities 
meeting the several conditions to 
installation. This proposal should serve 
to accelerate the installation approval 
process as well as ease the burden of 
meeting certain conditions on a case-by- 
case basis for many utilities. 

This class approval process will be 
implemented at the State’s option in its 
utilities accommodation plan. Once the 
plan is approved by FHWA, 
applications for longitudinal installation, 
which under current policy must be 
approved by FHWA, will no longer 
require such approval. Thus, it is 
apparent that this change could serve to 
expedite the approval process. 
Commenters should address whether 
the State-adopted approval process 
should be implemented in the final rule 
or phased-in over a period of one one or 
two years for each new technology until 
the States and Federal Government 
become more familiar with specific 
types of utility installations. 

The same conditions to installations 
will apply to the approval of a State 
plan that contains class approval 
procedures as apply to individual 
applications for approval. Thus, every 
installation will have to meet new 
conditions established in this rule. The 
difference between the two processes is 
that for installations falling under a 
State approved class procedure, FHWA 
approval of individual applications will 
not be required. In those instances 
where the State does not choose to 
adopt the class approval process, 
longitudinal installation applications 
will still require FHWA approval. 

Both the conditions to approval and 
FHWA’s participation in the approval 
process have been significantly modified 
in the proposed rule. Prior to approval of 
a State plan that incorporates the class 
approval or expedited procedures 
concept, FHWA will have to make a 
determination as to whether the State 
plan incorporates sufficient terms and 
conditions to installation that ensure 
that each of the regulatory conditions to 
approval will be met in each case. For 
example, in reviewing a plan that 
establishes class approval for fiber 
optics installations, FHWA will have to 
make a determination as to whether all 
of the conditions to approval have been 
considered and sufficiently met. This 
would include a determination as to 
whether the State has adequately 
provided for strict safety controls in 
those situations where direct access 
from the roadway will be permitted. An 
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examination of the permit conditions 
and how the State intends to enforce 
such conditions would be included in 
this determination. 

It is anticipated that even with class 
approval, case-by-case analysis will still 
be conducted by the States making the 
determination whether the conditions 
for approval have beer met. This is so 
because some of the conditions require 
demonstrations that are particular to 
each project. For example, showing that 
alternate locations are difficult to 
implement will require case-by-case 
analysis of installation applications. 
Section 645.211(e) as proposed, will 
permit States to adopt step-by-step 
procedures for meeting each of the 
conditions to approval. Once a State 
plan that contains these procedures is 
approved by FHWA, no further FHWA 
action will be necessary on those 
applications that fall under the State 
class approval process. 

In considering the requirements. that 
should be applied to each class of utility 
in order to meet the conditions to 
approval, each of the following concerns 
must be weighed: 

¢ The utility's effect on the safety and 
operations of the highway. 

¢ The extent of interference with 
highway maintenance activities that the 
installation may impose. 

¢ The possible conflict with future 
planned highway uses that the 
particular utility may impose. 

¢ Adverse effects on highway users 
imposed by the installation such as 
visual impacts. 

¢ The possible physical impairment to 
the highway facility. 

The various classes of utility may 
affect these concerns in different ways 
under varying conditions. As a 
consequence, it would not be equitable 
to prejudge and exclude. certain types of 
utilities from use of highway right-of- 
way. In this respect, it is recognized that 
the evaluation criteria and justification 
process may vary due to the extent of 
the longitudinal installation. For 
example, the nature of the justification 
may be substantially different for a 500- 
mile installation as compared to a 1-mile 
installation for the same class of utility 
but both may well be equally warranted. 

FHWA solicits comments on the types 
of terms and conditions that should be 
imposed on the various utilities and 
which types are sufficient to warrant 
FHWA approval of class approval 
procedures in a State's plan. In addition, 
FHWA solicits: comments on the types 
of utilities that warrant approval status 
and those utilities that should not be 
granted such status. Finally, FHWA 
solicits comments on the types of 
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utilities that should be permitted to use 
freeway right-of-way, whether through 
the class or individual approval process. 
Commenters also should provide 
information and data regarding the 
impacts of permitting the various types 
of utilities on the highway system. 

In any case where utility use of 
freeway right-of-way is permitted, 
FHWA believes the utility facility 
should be constructed of long lasting 
material and protected to preclude 
damage from roadway maintenance 
activities. The facilities should be 
placed as far from the travel lanes as 
possible, preferably along the right-of- 
way line. In addition, it is FHWA's 
position, that access for construction 
and maintenance activities should be 
strictly controlled and not be allowed 
from a freeway’s through roadways or 
ramps unless absolutely necessary, and 
even then only under permit. 

Competition. Many utility types and 
companies may find themselves in direct 
competition with each other for the 
rights to use freeway right-of-way. It is 
envisioned that, if adopted, the 
proposed rule will open Interstate and 
freeway right-of-way to increased utility 
use. It is also anticipated that limited 
numbers of utilities will be permitted to 
use any given right-of-way. Therefore, 
increased use of right-of-way will 
directly impact the market relationship 
between the competing utilities within 
any given area. Comments should 
address this issue. 

FHWA is not proposing regulatory. 
requirements pertaining to the 
competitive issues involved in providing 
increased use of freeway right-of-way 
for utilities accommodation. However, 
FHWA seeks comments regarding the 
necessity or desirability of assuring 
access to both interstate and intrastate 
transmissions or distribution. If 
necessary, FHWA intends to address 
this issue through future rulemaking. 

Governmental Usage of 
Telecommunications Facilities. Another 
question that has arisen during the 
FHWA review of existing policy is 
whether utility service and/or its usage 
should be made available at reduced, or 
without charge to the Federal and/or 
State government in return for 
permission to use a State’s highway 
right-of-way. The Federal Government 
may also have a need to locate various 
telecommunication facilities containing 
specific enhancements for national 
security emergency preparedness 
purposes in selected geographic areas 
and for certain enhanced installations to 
support National Security/Emergency 
Preparedness (NSEP) services. This 
particular concept is currently under 
review by the National Security Council 


in cooperation with the National 
Communication System, and 
Departments of Defense and 
Transportation. A related issue is the 
extent that the value of highway right- 
of-way or freeway location could be 
traded for governmental usage or 
enhancements or whether the 
Government should sell or lease 
highway rights-of-way and purchase 
those services that it requires. 
Additionally, State governments may 
have a need for telecommunication 
services for official State or civil 
defense purposes. Long distance fiber 
optic telecommunication systems 
typically have large capacities available 
or additional capacity can be added at 
minimal cost. 

FHWA is not proposing regulatory 
requirements pertaining to the dedicated 
use issue by either Federal or State 
governments. However, FHWA solicits 
comments on whether dedicated use or 
specific defense enhancements such as 
cable type, hardening, burial depth or 
special protection for repeater stations 
should be required prior to approving 
fiber optics cable installations. FHWA 
also seeks comments regarding the 
manner in which such free capacity or 
enhancements can be valued. In 
addition, comments are solicited as to 
whether FHWA is the appropriate 
authority to impose such requirements 
on the States. Based upon the comments 
received, FHWA may address this issue 
in future rulemaking. 

Fees for Use of Right-Of-Way. The 
longitudinal utility use of freeways and 
other highways by certain types of 
utilities, such as fiber optics, raises an 
issue concerning fees for the use of such 
rights. The highway right-of-way is 
publicly owned land, which was 
acquired to fulfill a public need. 
Permitting the use of this asset perhaps 
should be accompanied by the 
imposition of fees. However, the fee 
issue is not merely a question of 
imposing and collecting a set amount. In 
other utility right-of-way use instances 
most States have not charged a fee 
except in some cases to cover 
administrative costs for permits. 
Because of the complexity of a fee 
system, and the myriad of State laws, 
commenters should address if and how 
such a fee system could be 
implemented, how the fees should be 
set, and from a public policy perspective 
if such a system is justified. Commenters 
should also address whether the right- 
of-way should be leased for a specific 
period of time or purchased outright. 
Specifically, if fees are to be imposed, 
who should collect them? Should, and if 
so, how should the revenue obtained be 
apportioned between the States and the 
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Federal Government? Should revenues 
be earmarked for highway purposes? 
Commenters also should address how 
valuable the highway right-of-way 
benefit is and what, if any, are the 
potential savings to the industry if fees 
are imposed vis-a-vis the purchase for 
use of other rights-of-way. Commenters 
should address how the value of the 
public right-of-way (or cost of a private 
right-of-way) compares with the total 
cost of installing ana maintaining these 
utility lines. Imposing fees also may 
dissuade utilities from using these 
rights-of-way and commenters should 
address the level of fees imposed, and 
their effect on use of the right-of-way. 

Public comment on the proposed rule 
and all questions identified in this 
preamble is solicited. 


Regulatory Impact 

The FHWA has determined that this 
document is not a major rule under 
Executive Order 12291. However, it is 
considered a significant regulation 
under the Department of 
Transportation’s regulatory policies and 
procedures. The proposed regulation 
modifies and clarifies existing FHWA 
policy and procedures for 
accommodating utility facilities and 
private lines on the right-of-way of 
Federal-aid and direct Federal highway 
projects. Specifically, policy and 
procedural clarifications are being 
proposed concerning application of the 
regulation to placement of new utility 
facilities on highway right-of-way, 
particularly longitudinal use of freeway 
right-of-way. 

The proposed revisions will not 
impose any significant or substantial 
additional reporting or recordkeeping 
requirement on the States. Only the 
conditions under which certain types of 
utilities may be located longitudinally 
on Federal-aid freeways will be 
modified. The modified conditions will 
merely be incorporated in the States’ 
existing utility accommodation policies. 

The regulatory impacts are addressed 
in more detail in a Regulatory 
Evaluation/Regulatory Flexibility 
Analysis which has been prepared and 
is available for inspection in the public 
docket and may be obtained by 
contacting Mr. James A. Carney at the 
address provided under the heading 
“For Further Information Contact.” 

For the above reasons, and under the 
criteria of the Regulatory Flexibility Act, 
the FHWA hereby certifies that this 
action, if promulgated, will not have a 
significant economic impact on a 
substantial number of small entities. 

In accordance with the Paperwork 
Reduction Act of 1980 (P.L. 96-511), the 
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reporting or recordkeeping provisions 
that are included in this regulation are 
being submitted for approval to the 
OMB. 


(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research, 
Planning, and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program) 


In consideration of the foregoing, the 
FHWA hereby proposes to amend Part 
645, Subpart B to Chapter I of Title 23, 
Code of Federal Regulations, as set forth 
below. 


List of Subjects in 23 CFR Part 645 


Grant programs—transportation, 
Highways and roads, Incorporation by 
reference, Reporting and recordkeeping 
requirements, Utilities. 

Issued on: December 16, 1986. 

R.D. Morgan, 


Executive Director, Federal Highway 
Administration. 


PART 645—UTILITIES 


Subpart B—Accommodation of 
Utilities 

The FHWA proposes to amend 23 
CFR Part 645, Subpart B as follows: 

1. The authority citation for Part 645, 
Subpart B continues to read as follows: 

Authority: 23 U.S.C. 109 and 116; 23 CFR 


1.23 and 1.27; and 49 CFR 1.48(b); Executive 
Order 11990, 42 FR 26961 (May 24, 1977). 


2. Section 645.209 is amended by 
revising paragraph (c) to read as 
follows: 


§ 645.209 General Requirements. 


* * * * 


(c) Installations within freeways. (1) 
Since the preservation of the control of 
access feature of freeways is essential 
to the safe and efficient use of such 
highways, new longitudinal utility 
installations within the access control 
lines of a freeway may be permitted 
only under strictly controlled conditions. 
Such installations may be considered for 
approval only in special cases where the 
following two conditions are met. 

(i) The State highway agency can 
show that the accommodation within 
the control of access lines is the most 
feasible and prudent location available. 
This includes a showing that: 

(A) Alternate locations would be 
unreasonably costly from the standpoint 
of providing efficient utility services in a 


manner conducive to safety, durability 
and economy of maintenance and 
operations, or 

(B) Alternate locations are not 
available or would be extremely difficult 
to implement, or 

(C) Alternate locations would 
adversely impact or impair the 
productivity of agricultural land. 

(ii) The State highway agency is able 
to demonstrate that the accommodation 
will not adversely affect the safety, 
design, construction, operation, 
maintenance and stability of the 
freeway. This includes a showing that: 

(A) There is adequate right-of-way 
available which is not needed for 
planned highway expansion, 

(B) The proposed installation will not 
interfere with the present and future use 
of the freeway, and 

(C) The installation will not be 
constructed and/or serviced by direct 
access from the through traffic 
roadways or connecting ramps, except 
that utilities may be constructed and/or 
serviced from through roadways and 
ramps within interchange and other 
areas provided that all of the conditions 
of this subpart are met, that other means 
of access are not practically available, 
and that such access is controlled by 
permits issued by the highway agency 
setting forth the conditions for policing 
and other controls to protect highway 
users. 

(2) Utility installations on freeway 
right-of-way shall conform to the 
provisions of the AASHTO publication 
“A Policy on the Accommodation of 
Utilities Within Freeway Right-of-Way” 
1982, except as modified herein. (With 
the exception of Item 2, this publication 
is incorporated by reference and is on 
file at the Office of the Federal Register 
in Washington, DC. It is available for 
inspection from the FHWA Washington 
Headquarters and all FHWA Division 
and Regional Offices as prescribed in 49 
CFR Part 7, Appendix D. Copies of 
current AASHTO publications are 
available for purchase from the 
American Association of State highway 
and Transportation Officials, Suite 225, 
444 North Capitol Street, NW., 
Washington, DC 20001. 

(3) Nothing in this part shall be 
construed as prohibiting a highway 
agency from adopting a more restrictive 
policy than that contained herein with 
regard to longitudinal utility 
installations along freeway right-of-way 
and access for constructing and/or 
servicing such installations. 


* * * * * 
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3. Section 645.211 is amended by 
adding a new paragraph (e) as follows: 


§ 645.211 State highway agency 
accommodation policies. 

(e) At the State highway agency’s 
option, it may establish terms and 
conditions and/or procedures for 
longitudinal installations on Federal-aid 
freeways, that provide for class 
approval of certain utilities that meet 
each of the conditions set forth in 
§ 645.209(c) of this part. Where this 
occurs, the State highway agency's 
utility accommodation policy must 
clearly set forth the criteria and 
performance standards necessary for a 
utility to qualify for such approval or 
procedures. 


4. Section 645.215 is amended by 
revising paragraph (d)(2) to read as 
follows: 


§ 645.215 Approvals. 


* * * * * 


(d) ake 

(2) Longitudinal installations on 
Federal-aid freeways meeting the 
conditions cited in § 645.209(c) of this 
part except for those installations 
approved by the State under the 
procedures established by § 645.211(e) 
of this part. 


* * * * * 


[FR Doc. 86-28569 Filed 12-18-86; 8:45 am] 
BILLING CODE 4910-22-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Part 1 

[INTL-53-86] 


Registration Requirements With 
Respect to Certain Debt Obligations 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemaking 
by cross reference to temporary 
regulations. 


SUMMARY: This document provides 
notice of proposed rulemaking relating 
to the definition of the term 
“registration-required” with respect to 
certain types of obligations, and relating 
to the repeal of the 30 percent 
withholding tax on certain types of 
interest by the Tax Reform Act of 1984. 
In the Rules and Regulations portion of 
this Federal Register, the Internal 
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Revenue Service is issuing temporary 
income tax regulations relating to the 
definition of the term “registration- 
required” with respect to certain 
obligations, and the repeal of 30 percent 
withholding by the Tax Reform Act of 
1984. The text of those temporary 
regulations serves as the comment 
document for this notice of proposed 
rulemaking. 

DATE: Written comments and requests 
for a public hearing must be delivered or 
mailed before February 17, 1987. 
ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(INTL-53-86). 

FOR FURTHER INFORMATION CONTACT: 
Carl Cooper of the Office of the 
Associate Chief Counsel (International) 
within the Office of Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
DC 20224 Attention: CC:LR:T fINTL-53— 
86}, (202-566-3388). 

SUPPLEMENTARY INFORMATION: 


Background 

The temporary regulations published 
in the Rules and Regulations portion of 
this issue of the Federal Register amend 
existing temporary regulations. Section 
5f.103-1 is amended by revising 
paragraph {c)(1), by adding a new 
paragraph (e), by revising example (2) of 
paragraph (f), and by adding examples 
to paragraph (f). Section 35a.9999-5 is 
amended by revising Q & As-1, 8, 18 and 
20, by inserting new Q & As—19 and 22 
through 28, and by renumbering existing 
Q & A-20 as Q & A-21. For the text of 
the temporary regulations, see FR Doc. 
86-28169 [T.D. 8111] published in the 
rules and regulations portion of this 
issue of the Federal Register. 


Regulatory Flexibility Act and Executive 
Order 12291 


The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291 and 
that a Regulatory Impact Analysis is 
therefore not required. Although this 
document is a notice of a proposed 
rulemaking which solicits public 
comment, the Internal Revenue Service 
has concluded that the regulations 
proposed herein are interpretative and 
that the notice and public procedure 
requirements of 5 U.S.C. 553 do not 
apply. Accordingly, these proposed 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. chapter 6). 


Comments and Requests for a Public 
Hearing 
Before adopting these proposed 


regulations as final regulations, 
consideration will be given to any 
written comments that are submitted 
(preferably eight copies) to the 
Commissioner of Internal Revenue. All 
comments will be available for public 
inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. The 
collection of information requirements 
contained herein have been submitted to 
OMB for review under the Paperwork 
Reduction Act, and comments on them 
should be sent to the Office of 
Information and Regulatory Affairs of 
OMB, Attn: Desk Officer for the Internal 
Revenue Service, New Executive Office 
Building, Washington, DC 20503. The 
Internal Revenue Service requests 
persons submitting comments to OMB to 
also send copies of the comments to the 
Service. 


Drafting Information 


The principal authors of this 
regulation are P. Ann Fisher and Carl 
Cooper of the Office of the Associate 
Chief Counsel} (International) within the 
office of the Office of Chief Counsel, 
Internal Revenue Service. However, 
personnel from other Offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulations on matters of substance 
and style. 


List of Subjects 
26 CFR 1.61-1 through 1.281-4 


Income taxes, Taxable income, 
Deductions, Exemptions. 


26 CFR 1.861-1 through 1.997-1 


Income taxes, Aliens, Exports, DISC, 
Foreign investments in U.S., Foreign tax 
credit, FSC, Sources of income, United 
States investments abroad. 


Proposal of Regulations 


The temporary regulations, FR Doc. 
86-28169 {T.D. 8111] published in the 
Rules and Regulations portion of this 
issue of the Federal Register, are hereby 
also proposed as final regulations under 
sections 103, 871, and 881 of the Internal 
Revenue Code of 1954. 

Lawrence B. Gibbs, 
Commissioner of Internal Revenue. 


[FR Doc. 86-28170 Filed 12-16-86; 4:33 pm] 
BILLING CODE 4830-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 261 
[SW-FRL-3130-5]} 


Hazardous Waste Management 
System; Identification and Listing of 
Hazardous Waste; Extension of 
Comment Period 


AGENCY: U.S. Environmental Protection 
Agency. 

ACTION: Extension of public comment 
period for notice of availability and 
request for comment. 


SUMMARY: Today's notice announces the 
extension of the public comment period 
for the Agency's previously published 
notice of data availability and request 
for comments published in 51 FR 37767, 
October 24, 1986. Today’s extension 
responds to requests received on 
October 30 and 31, 1986 from the 
petitioners referenced in that notice. The 
previously published notice announced 
the justification for denying the petitions 
submitted by two petitioners. These 
petitions were submitted to the Agency 
under 40 CFR 260.20, which allows any 
person to petition the Administrator to 
modify or revoke any provisions of Parts 
260 through 265, 124, 270, and 271 of 
Title 40 of the code of regulations, and 
specifically provides generators the 
opportunity to petition the 
Administrator to exclude a waste on a 
“generator-specific” basis from the 
hazardous waste list. The Agency had 
previously proposed to deny the 
exclusion of certain wastes generated at 
two particular facilities from listing as 
hazardous waste under 40 CFR Part 260. 
The proposed denials previously 
published were for one facility of the 
Rock Island Refining Corporation (see 
51 FR 2526, January 17, 1986) and one 
facility of the Yabucoa Sun Oil 
Company (see 50 FR 47763, November 
20, 1985). Yabucoa originally submitted 
their petition on July 13, 1983. The 
Agency requested additional 
information on November 26, 1984; 
January 26, 1984; and March 6, 1984. No 
additional information was received and 
the Agency proposed to deny Yabucoa’s 
petition for lack of information on 
November 20, 1985 (see 50 FR 47763). On 
December 20, 1985 additional 
information was submitted by the 
facility. This information was not 
sufficient to complete Yabucoa’s 
petition, and a written request for the 
additional information required was 
forwarded to Yabucoa (see letter from 
Myles Morse, OSW to Louis Comas, 
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October 22, 1986, available in the public 
docket). 

The comment period for the notice of 
availability and request for comment 
was scheduled to end on October 31, 
1986. Today's notice extends this 
comment period. 

DATEs: EPA will accept public 
comments on the previously proposed 
notice of availability until January 20, 
1987. This date reflects an extension of 
the original comment period as cited in 
the notice of availability. Comments 
postmarked after the close of the 
extended comment period will be 
stamped “late”. 

ADDRESSES: Send three copies of your 
comments to EPA. Two copies should be 
sent to the Docket Clerk, Office of Solid 
Waste (WH-562), 401 M Street, SW.., 
Washington, DC 20460. A third copy 
should be sent to Jim Kent, Variance 
Section, Assistance Branch, PSPD/OSW 
(WH-563), U.S. Environmental 
Protection Agency, 401 M Street, SW.., 
Washington, DC 20460. All comments 
must be identified at the top with the 
appropriate docket number. Comments 
addressing the notice of availability 
should be identified using docket 
number “F-86-ORJN-FFFFF”. 

The public docket where the 
information can be viewed for the 
proposed rules and notice of availability 
is located at the U.S. Environmental 
Protection Agency, 401 M. Street, SW. 
(sub-basement), Washington, DC 20460. 
The docket is open from 9:30 a.m. to 3:30 
p.m., Monday through Friday, excluding 
Federal holidays. Call Mia Zmud at (202) 
475-9327 or Kate Blow at (202) 382-4675 
for appointments. 

The public may copy a maximum of 50 
pages of material from any one 
regulatory docket at no cost. Additional 
copies cost $0.20 per page. 

FOR FURTHER INFORMATION CONTACT: 
RCRA Hotline, toll free at (800) 424— 
9346, or at (202) 382-3000. For technical 
information, contact Ms. Lori DeRose, 
Office of Solid Waste (WH-562B), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460, 
(202) 382-5096. 

SUPPLEMENTARY INFORMATION: The 
Agency published a notice of 
availability and request for comment on 
the justification for denying exclusions 
for wastes generated at two facilities in 
51 FR 27767, October 24, 1986. These 
justifications included the Agency's 
basis for compiling the list of 
constituents requested to be analyzed 
for petroleum refinery waste petitioners. 
The Agency proposed to deny these 
wastes generated at two facilities from 
hazardous waste control in response to 
delising petitions submitted under 40 


CFR 260.20 and 260.22. These facilities 
included: (1) Rock Island Refining 
Corporation, located in Indianapolis, 
Indiana (see 51 FR 2526, January 17, 
1986); (2) Yabucoa Sun Oil Company, 
located in Yabucoa, Puerto Rico (see 51 
FR 47763, November 20, 1986). The 
public comment period for the notice of 
availability was originally scheduled to 
end on October 31, 1986. 

During the original public comment 
period for the notice of availability the 
Agency received requests for both Rock 
Island Refining Corporation and 
Yabucoa Sun Oil Company to extend 
the public comment period to allow 
additional time for submission of 
comments. The Agency has agreed to 
extend the comment period for this 
notice and will not accept public 
comments until January 20, 1987. 

Dated: December 12, 1986. 

Susan D. Sawtelle, 

Acting Director, Office of Solid Waste. 

{FR Doc. 86-28493 Filed 12-18-86; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 704 
[OPTS-82013A; FRL-3130-6] 


Proposed Comprehensive Assessment 
information Rule; Extension of 
Comment Period 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of Extension of the 
Comment Period. 


SUMMARY: EPA is extending the 
comment period on the proposed 
Comprehensive Assessment Information 
Rule (CAIR) by 60 days. EPA is taking 
this action to give all interested parties 
an additional opportunity to comment. 


DATE: Comments on the proposed rule 
must be received no later than March 6, 
1987. 

ADDRESS: Written comments must bear 
the docket control number OPTS- 
82013A. An original and two copies of 
the comments should be sent to: TSCA 
Public Information Office (TS-790), 
Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
NE-G004, 401 M St., SW., Washington, 
DC 20460. 

All written comments on the proposed 
rule will be available for public 
inspection in Rm. NE-G004 at the 
address given above from 8 a.m. to 4 
p.m., Monday through Friday, except 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Klein, Director, TSCA 
Assistance Office (TS-799), Office of 
Toxic Substances, Environmental 
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Protection Agency, Rm. E-543, 401 M St., 
SW., Washington, DC 20460, Telephone: 
(202) 554-1404. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of October 7, 1986 (51 
FR 35762), EPA proposed a model 
information-gathering rule. This rule 
was proposed under the authority of the 
Toxic Substances Control Act and 
would establish: Uniform reporting and 
recordkeeping requirements, and a list 
of questions from which specific 
information requests would be 
assembled on a chemical-by-chemical 
basis. The rule would be used by EPA 
and other Federal agencies to support 
the assessment and regulation of 
chemical] substances and mixtures. EPA 
proposed specific reporting 
requirements for 47 chemicals and 
would add other chemicals to the model 
rule after the model rule is promulgated. 

EPA extensively involved the public 
and the potentially regulated community 
in the development of this proposed 
rule. Prior to proposing the model rule, 
EPA held public meetings on the 
concept, circulated a revised rule and 
form for review, and met with a number 
of trade associations. During this 
preproposal stage EPA was requested to 
allow for a 90-day comment period. EPA 
complied with that request. 

Recently, however, EPA received 
comments from three trade 
organizations and one company 
requesting an extension of the comment 
period. The commentors wrote that this 
significant new approach for gathering 
information and the comprehensiveness 
of the proposal requires more time to 
review than what was allotted. Further, 
the current reporting requirements of the 
inventory Update rule have been given 
top priority and, therefore, has left little 
available time to review CAIR. 

In the interest of promoting informed 
and well reasoned comments, EPA has 
decided to grant a 60-day extension to 
the comment period. 

In addition to requesting an extension 
to the comment period, the Chemical 
Manufacturers Association requested 
that EPA place certain documents in the 
public record. These documents, the 
draft CAIR implementation outlines and 
the chemical substance nomination 
sheet, have been placed in the public 
record. 


List of Subjects in 40 CFR Part 704 


Chemicals, Environmental protection, 
Hazardous materials, Recordkeeping 
and reporting requirements. 
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Dated: December 15, 1986. 
John A. Moore, 
Assistant Administrator for Pesticides and 
Toxic Substances. 
[FR Doc. 86-28494 Filed 12-18-86; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 799 
[OPTS-42087A; FRL-3094-1] 


2-Ethylhexanol; Proposed Test Rule 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: EPA is proposing that 
manufacturers and processors of 2- 
ethylhexanol (EH; CAS No. 104-76-7) be 
required, under section 4 of the Toxic 
Substances Control Act (TSCA), to 
conduct 2-year oral oncogenicity 
bioassays in rats and mice. 

DATES: Submit written comments on or 
before February 17, 1987. If persons 
request an opportunity to submit oral 
comment by February 2, 1987, EPA will 
hold a public meeting on this rule in 
Washington, DC. For further information 
on arranging to speak at the meeting see 
Unit VIII of this preamble. 


ADDRESS: Submit written comments, 
identified by the document control 
number (OPTS—42087A), in triplicate to: 
TSCA Public Information Office (TS- 
793), Office of Pesticides and Toxic 
Substances, Environmental Protection 
Agency, Rm. NE-G004, 401 M St., SW., 
Washington, DC. 20460. 

A public version of the administrative 
record supporting this action (with any 
confidential business information 
deleted) is available for inspection at 
the above address from 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Klein, Director, TSCA 
Assistance Office (TS—799), Office of 
Toxic Substances, Rm. E-543, 401 M St., 
SW., Washington, DC 20460, (202-554- 
1404). 

SUPPLEMENTARY INFORMATION: EPA is 
proposing oncogenicity testing of EH for 
the reasons described below. 

I. Introduction 

A. Chemical Recommendation 

Oncogenicity testing for 2- 
ethylhexanol (EH) was planned by the 
National Toxicology Program (NTP); 
however, NTP has indicated that it no 
longer plans to conduct the bioassay for 
EH. The Agency also has an established 
interest in obtaining data on this 
chemical. EPA believes that the 2- 
ethylhexyl moiety, which eccurs in EH 


and in other chemical substances, may 
be an active oncogenic agent to which 
people may be exposed. In addition, the 
Agency's general interest in alkyl 
phthalates which are subject to testing 
under a negotiated testing agreement (47 
FR 53775; October 30, 1981 and 47 FR 
335; January 5, 1982), and its final test 
rule on 2-ethylhexanoic acid (EHA), 
which proposed to utilize the NTP 
testing of EH to assess the oncogenic 
potential of EHA (51 FR 40318; 
November 6, 1986), support the need for 
this testing. The Agency proposes to use 
the testing authority of section 4 of 
TSCA to obtain data needed to better 
assess the oncogenic potential of EH. 

Additional testing of EH beyond the 
oncogenicity testing proposed here may 
be warranted. However, in the interest 
of obtaining the oncogenicity test results 
as soon as possible, the Agency has 
limited this proposed test rule to 
oncogenicity testing only. Once 
oncogenicity testing is under way the 
Agency can evaluate the need for 
additional testing and, if necessary, 
initiate a separate rulemaking to require 
such testing of EH. 


B. Test Rule Development Under TSCA 


Under section 4{a) of TSCA, EPA shall 
by rule require testing of a chemical 
substance or mixture to develop 
appropriate test data if the Agency finds 
that: 


(A) (i) the manufacture, distribution in 
commerce, processing, use, or disposal of a 
chemical substance or mixture, or that any 
combination of such activities, may present 
an unreasonable risk of injury to health or the 
environment. 

(ii) there are insufficient data and 
experience upon which the effects of such 
manufacture, distribution in commerce, 
processing, use, or disposal of such substance 
or mixture or of any combination of such 
activities on health or the environment can 
reasonably be determined or predicted, and 

(iii) testing of such substance or mixture 
with respect to such effects is necessary to 
develop such data; or 

(B) (i) a chemical substance or mixture is or 
will be produced in substantial quantities, 
and (I) it enters or may reasonably be 
anticipated to enter the environment in 
substantial quantities or (II) there is or may 
be significant or substantial human exposure 
to such substance or mixture. 

(ii) there are insufficient data and 
experience upon which the effects of the 
manufacture, distribution in commerce, 
processing, use, or disposal of such substance 
or mixture or of any combination of such 
activities on health or the environment can 
reasonably be determined or predicted, and 

(iii) testing of such substance or mixture 
with respect to such effects is necessary to 
develop such data. 


EPA uses a weight-of-evidence 
approach in making a section 
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4(a)(1)(A)(i) finding; both exposure and 
toxicity information are considered in 
determining whether available data 
support a finding that the chemical may 
present an unreasonable risk. For the 
finding under section 4{a)(1)(B)(i), EPA 
considers only production, exposure, 
and release information to determine if 
there is or may be substantial 
production and significant or substantial 
human exposure or release to the 
environment. For the findings under 
sections 4(a)(1) (A){ii) and (B)(ii), EPA 
examines toxicity and fate studies to 
determine if existing information is 
adequate to reasonably determine or 
predict the effects of human exposure to, 
or environmental release of, the 
chemical. In making the finding under 
section 4(a)(1) (A)(iii) or (B)(iii) that 
testing is necessary, EPA considers 
whether ongoing testing will satisfy the 
information needs for the chemical and 
whether testing which the Agency might 
require would be capable of developing 
the necessary information. 

EPA's approach to determining when 
these findings apply is described in 
detail in its first and second proposed 
test rules, published in the Federal 
Register of July 18, 1980 (45 FR 48524) 
and June 5, 1981 (46 FF 30300). The 
section 4{a)(1}(A) findings are discussed 
at 46 FR 48524 and 46 FR 30300, and the 
section 4{a)(1)(B) findings are discussed 
at 46 FR 30300. 

In evaluating the need for oncogenic 
testing of EH, EPA considered all readily 
available relevant information, including 
published and unpublished data 
available to the Agency. From its 
evaluation, EPA is proposing 
oncogenicity testing requirements for EH 
under TSCA sections 4(a)(1) (A) and (B). 


II. Review of Relevant Data 


A. Human Exposure and Environmental 
Release 


1. Use Profile and Production 


EH is a colorless liquid with a musty 
odor. It has molecular weight of 130, a 
vapor pressure of 0.5 torr at 20 °C, boils 
at 181-183 °C at 743 mm Hg and is 0.1 
percent soluble in water. Approximately 
80 percent of the production is used as 
an intermediate for the production of the 
ester derivatives of various acids, such 
as, phthalic, adipic, and phosphoric acid 
which are used as plasticizers. 
Approximately 10 percent is used as an 
intermediate to make ethylhexy] 
acrylate. The remaining 10 percent is 
used for miscellaneous purposes 
including use as a wetting agent in the 
mercerization of cotton, as a defoamer 
in textile printing, as a solvent for gums 
and resins, as a solvent extractant, and 





as a miscellaneous chemical 
intermediate. 

There are 10 domestic manufacturers 
and 8 importers of EH (Ref. 1). Domestic 
manufacturers include Eastman Kodak 
Co., Tenn-USS Chemical Co., Dow 
Badische Co., Shell Oil Co., Oxochem 
Enterprise, Union Carbide Corp., 
Alcolac Inc., and Cochran Chemical Co. 
Two other manufacturers have claimed 
their identities as Confidential Business 
Information {CBI). Importers include 
BASF Wyandotte Corp., Mitsubishi 
International Corp., Ciba-Geigy Corp.., 
Henkel, Inc., EM Laboratories, Inc., 
Miljac Inc., Sandoz Colors and 
Chemicals, and Celex Services, Inc. The 
annual U.S. supply (domestic production 
plus imports) of EH is currently over 635 
million pounds (Ref. 2). The annual 
growth rate is estimated at 4.2 percent 
through 1988 (Pef. 2). 


2. Exposure During Manufacturing and 
Processing 


The National Occupational Hazard 
Survey (NOHS) done by the National 
Institute for Occupational Safety and 
Health (NIOSH) estimated that 45,000 
workers in 62 occupations are 
potentially exposed to 2-ethylhexanol or 
products containing EH (Ref. 3). The 
more recent National Occupational 
Exposure Survey (NOES), a survey that 
more closely represents actual 
observations, estimates that 
approximately 11,550 workers may be 
exposed to EH (Ref. 4). 

EPA believes that exposure will result 
from the widespread and variable 
conditions under which the large volume 
of EH is manufactured, processed, and 
used (e.g., transferring, drumming, 
undrumming, maintenance, cleaning, 
sampling reactor loading, unloading, and 
possible spray application) (Ref. 5). The 
various conditions under which the large 
volume of EH is encountered include 
variations in industrial hygiene 
practices and engineering controls at 
hundreds of sites. These variations may 
affect exposure to thousands of workers. 
The physico-chemical properties of EH 
do not force workers to avoid its 
contact. The major potential exposure is 
expected to occur dermally. However, 
because EH is moderately volatile (Ref. 
5) there may be some inhalation 
exposure. Inhalation exposure is more 
likely to be significant during 
manufacturing and during use as a 
solvent, particularly during packaging 
and in spray applications. The Agency 
has conducted a detailed exposure 
analysis which further supports its 
section 4 findings (Ref. 5). 


3. Exposure Associated With Consumer 
Goods 


In addition to its use as an 
intermediate for commercial purposes, 
EH is believed to be used in a variety of 
products, such as paints, lacquers, inks, 
and lubricants, which some consumers 
may use (Ref. 2). These uses may result 
in potential dermal and/or inhalation 
exposure to consumers (Pef. 5). 


4. Environmental and General 
Population Exposure. 


The literature suggests that EH may 
be widespread in the environment. It is 
discharged in plant effluents. In samples 
taken in 1976 from the Delaware River, a 
major source of drinking water for many 
surrounding cities EH was detected in 
the concentration range of 3 to 5 ppb 
(Ref. 7). 

EH has been detected in ground water 
samples near disposal sites in the 
United States and Japan (Refs. 6, 7, and 
8), indicating the potential for ground 
water and drinking water contamination 
which may lead to general population 
exposure. 

Use of EH in defoaming agents for 
manufacture of paper products, and use 
as a lubricant may also contribute to 
environmental and general population 
exposure (Ref. 1). The Agency is 
uncertain as to the extent to which 
environmental and general population 
exposure results from the hydrolysis of 
di(2-ethylhexyl) phthalate (DFHP) to EH 
or from the use of EH as an inert 
ingredient in pesticide products. EH is a 
hydrolysis product of the commonly 
found plasticizer DEHP, and DEHP 
enters the environment in a myriad of 
ways—as manufacturing waste, from 
food packaging materials, and other 
phthalate-based plasticizers (Ref. 1). 


5. Sammary 


The Agency believes that dermal, 
oral, and inhalation exposure to EH may 
be of significant concern as a result of 
the manufacturing, processing, 
distribution in commerce, use, and 
disposal of EH. 


B. Health Effects—Carcinogenic 
Potential 


From an initial review of available 
information, EPA has concluded that EH 
may have oncogenic potential. Presently 
the Agency is unaware of any 
epidemiological data or long-term 
bioassays on this chemical. However, 
chemicals containing the 2-ethylhexy] 
moiety have been shown to have 
oncogenic potential. These chemicals 
are expected to metabolize to EH which 
is hypothesized to be the oncogenic 
agent. 
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Included among these chemicals are 
DEHP, DEHA, TEHP, and EHS. The 
chemical structures for these and for EH 
appear below: 

1. Di (2ethyihexyl) phthalate 
CaH 
0 hg 5 
Ol CO CH CHC4 Hg 


co CHa CHC, Hg 
" | 


2. Sodium 2-Ethythexy! Sulfate 


C4 Hg CH CH2 O SO, Na* 
' 
C2 Hs 


3. Di (2-ethythexy!) adipate (DEHA) 


oO C2 Hs 

" ' 
CHz COCH2 CH C4 Hg 
{ 


(CH2)2 
CH, CO CH2 CHC, Hg 
0 Cas 
4. Tris (2-ethyihexy!) Phosphate 
(Cg Hg CH CH2 O)3-P =O 
cp Hs 
5. 2-Ethythexanol 
C4 Hg CHCH2 OH 
{ 


(TEHP) 


C2 Hs 


Three of these chemicals (DEHP, 
DEHA, and TEHP) have been shown by 
NTP bioassays to cause increased 
occurrence of hepatocellular tumors, 
principally carcinomas, in female mice 
(Refs. 9 through 13). DEHP and DEHA 
also caused hepatocellular tumors in 
male mice. In addition, DEHP caused 
hepatocellular tumors in both male and 
female rats. Preliminary data on the 
fourth chemical (EHS) suggests that it 
may be oncogenic at the female mouse 
liver as well. 

Additional supporting evidence may 
come from the fact that EH causes 
peroxisomal proliferation. There is 
evidence suggesting an association 
between peroxisomal induction and 
hepatocarcinogenicity in rats and mice 
(Refs. 14 threugh 17). However, there is 
currently insufficient information to 
understand the nature and importance 
of this association. 

The Agency has conducted a detailed 
oncogenicity hazard analysis which 
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further supports its 4(a)(1)(A) findings 
(Ref. 14). 


III. Findings 


EPA is basing its proposed 
oncogenicity testing requirements for EH 
on the authority of sections 4{a)(1) (A) 
and (B) of TSCA. 

1. Under section 4{a)(1)(A)(i), EPA 
finds that the manufacture, processing, 
distribution in commerce, use, and 
disposal of EH may present an 
unreasonable risk of injury to human 
health because of potential oncogenic 
effects for the reasons presented in Unit 
II.B. above. 

The finding for oncogenicity is based 
on studies conducted on other chemical 
substances containing the 2-ethylhexyl 
moiety which suggest that EH may 
possess some carcinogenic hazard. 

Data available to EPA indicate that 
more than 635 million pounds of EH are 
produced annually for intermediate uses 
and for merchant sale. An estimated 
11,550 workers are exposed to EH in its 
manufacture, processing, distribution, 
and use. Potential for consumer and 
general population exposure also exists 
through use and disposal. 

2. Under section 4(a)(1)(B)(i), EPA 
finds that EH is produced in substantial 
quantities and that there may be 
substantial human exposure from its 
manufacture, processing, and use. As 
stated above, approximately 635 million 
pounds of EH are produced annually 
(Ref. 1). In addition, according to the 
National Occupational Exposure Survey 
of 1985 (NOES), 11,550 workers are 
estimated to have actual exposure to 
EH. EH is used as an intermediate for 
the manufacture of acrylates, 
phthalates, and the octy! ester of 2,4- 
dichlorophenoxyacetic acid. It is also 
used as a defoaming agent, a cellophane 
lubricant, a solvent in coatings, inks, 
and dyes; a wetting agent in ceramics 
and paper coatings; and a mercerizing 
agent in textiles. 

3. Under sections 4(a)(1) (A)(ii) and 
(B)(ii), EPA finds that there are 
insufficient data and experience from 
which the potential oncogenic effects of 
the manufacture, processing, 
distribution, use, and disposal of EH can 
reasonably be determined or predicted. 

4. Under sections 4(a)(1) (A)(iii) and 
(B)(iii), EPA finds that testing EH for 
oncogenicity is necessary to develop 
such data. 


IV. Proposed Rule 

A. Proposed Testing and Test Standards 
EPA is proposing that oncogenicity 

testing be conducted on EH in 


accordance with the TSCA test 
guidelines for oncogenicity specified in 


40 CFR 798.3300, published in the 
Federal Register of September 27, 1985 
(50 FR 39252) and modified as proposed 
in the Federal Register of January 14, 
1986 (51 FR 1522). This testing shall be 
performed with the Fisher 344 rat and 
B6C3F1 mouse, because of their 
demonstrated sensitivity to other 
ethylhexyl compounds; the route of 
exposure shall be oral. Furthermore, 
based upon experience at NTP, the EH 
shall be microencapsulated in the diet 
(Ref. 18). A subchronic study should be 
conducted to sufficiently determine dose 
levels and characterize subchronic 
effects for the bioassay. 


B. Test Substance 


The proposed test substance is 2- 
ethylhexanol (EH; CAS No. 104-76-7) of 
at least 99.0-percent purity, which is a 
commercially available grade. 


C. Persons Required To Test 


Section 4(b)(3)(B) of TSCA specifies 
that the activities for which the Agency 
makes section 4(a) findings 
(manufacture, processing, distribution, 
use and/or disposal) determine who 
bears the responsibility for testing. 
Manufacturers are required to test if the 
findings are based on manufacturing 
(“manufacture” is defined in section 3(7) 
of TSCA to include “import”. 
Processors are required to test if the 
findings are based on processing 
(“process” is defined in section 3(10) of 
TSCA as the preparation of a chemical 
substance or mixture, after its 
manufacture, for distribution in 
commerce). Both manufacturers and 
processors are required to test if the 
exposures giving rise to the potential 
risk occur during use, distribution, or 
disposal. 

Because EPA has found that existing 
data and experience are insufficient to 
reasonably determine or predict the 
potential oncogenic effects of the 
manufacture, processing, distribution in 
commerce, use, or disposal of EH, the 
Agency is proposing that persons who 
manufacture and/or process, or who 
intend to manufacture and/or process, 
EH at any time from the effective date of 
the final test rule to the end of the 
reimbursement period be subject to the 
testing requirements in this proposed 
rule. The end of the reimbursement 
period will be 5 years after the last final 
report is submitted or an amount of time 
after the submission of the last final 
report required under the test rule equal 
to that which was required to develop 
data, if more than 5 years. 

Because TSCA contains provisions to 
avoid duplicative testing, not every 
person subject to this rule must 
individually conduct testing. Section 
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4(b)(3)(A) of TSCA provides that EPA 
may permit two or more manufacturers 
or processors who are subject to the rule 
to designate one such person or a 
qualified third person to conduct the 
tests and submit data on their behalf. 
Section 4{c) provides that any person 
required to test may apply to EPA for an 
exemption from the requirement. EPA 
promulgated procedures for applying for 
TSCA section 4{c) exemptions in 40 CFR 
Part 790. 

Manufacturers (including importers) 
subject to this rule are required to 
submit either a letter of intent to 
perform testing or an exemption 
application within 30 days after the 
effective date of the final test rule. The 
required procedures for submitting such 
letters and applications are described in 
40 CFR Part 790. 

Processors subject to this rule, unless 
they are also manufacturers, will not be 
required to submit letters of intent or 
exemption applications, or to conduct 
testing unless manufacturers fail to 
submit notices of intent to test or later 
fail to sponsor the required tests. The 
Agency expects that the manufacturers 
will pass an appropriate portion of the 
costs of testing on to processors through 
the pricing of their products or 
reimbursement mechanisms. If 
manufacturers perform all the required 
tests, processors will be granted 
exemptions automatically. If 
manufacturers fail to submit notices of 
intent to test or fail to sponsor all the 
required tests, the Agency will publish a 
separate notice in the Federal Register 
to notify processors to respond; this 
procedure is described in 40 CFR Part 
790. 

EPA is not proposing to require the 
submission of equivalence data as a 
condition for exemption from the 
proposed testing for EH. As noted in 
Unit IV. B. above, EPA is interested in 
evaluating the effects attributable to EH 
itself and has specified a nearly pure 
substance for testing. 

Manufacturers and processors who 
are subject to this test rule must comply 
with the test rule development and 
exemption procedures in 40 CFR Part 
790 for single-phase rulemaking. 


D. Reporting Requirements 


EPA is proposing that all data 
developed under this rule be reported in 
accordance with its TSCA Good 
Laboratory Practice (GLP) standards 
which appear in 40 CFR Part 792. 

In accordance with 40 CFR Part 790 
under single-phase rulemaking 
procedures, test sponsors are required to 
submit individual study plans no later 
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than 45 days before the start of each 
study. 

EPA is required by TSCA section 
4(b)(1)(C) to specify the time period 
during which persons subject to a test 
rule must submit test data. The Agency 
is proposing that the oncogenicity 
testing shall be completed and the final 
report submitted to EPA within 53 
months of the effective date of this test 
rule. Progress reports for the proposed 
test are required at 6-month intervals 
starting 6 months from the effective date 
of the final test rule. 

TSCA section 14(b) governs Agency 
disclosure of all test data submitted 
pursuant to section 4 of TSCA. Upon 
receipt of data required by this rule, the 
Agency will publish a notice of receipt 
in the Federal Register as required by 
section 4(d). 

Persons who export a chemical 
substance or mixture which is subject to 
a section 4 test rule are subject to the 
export reporting requirements of section 
12(b) of TSCA. Final regulations 
interpreting the requirements of section 
12(b) appear in 40 CFR Part 707. In brief, 
as of the effective date of this test rule, 
an exporter of EH must report to EPA 
the first annual export or intended 
export of EH to any one country. EPA 
will notify the foreign country about the 
test rule for the chemical. 


E. Enforcement Provisions 


The Agency considers failure to 
comply with any aspect of a section 4 
rule to be a violation of section 15 of 
TSCA. Section 15{1) of TSCA makes it 
unlawful for any person to fail or refuse 
to comply with any rule or order issued 
under section 4. Section 15(3) of TSCA 
makes it unlawful for any person to fail 
or refuse to: (1) Establish or maintain 
records, (2) submit reports, notices, or 
other information, or (3) permit access to 
or copying of records required by the 
Act or any regulation or rule issued 
under TSCA. 

Additionally, TSCA section 15(4) 
makes it unlawful for any person to fail 
or refuse to permit entry or inspection as 
required by section 11. Section 11 
applies to any “establishment, facility, 
or other premises in which chemical 
substances or mixtures are 
manufactured, processed, stored, or held 
before or after their distribution in 
commerce * * *.” The Agency 
considers a testing facility to be a place 
where the chemical is held or stored, 
and therefore, subject to inspection. 
Laboratory inspections and data audits 
will be conducted periodically in 
accordance with the authority and 
procedures outlined in TSCA section 11 
by duly designated EPA representatives 
to determine compliance with any final 


rule for EH. These inspections may be 
conducted for purposes which include 
verification that testing has begun, that 
schedules are being met, and that 
reports accurately reflect the underlying 
raw data and interpretations and 
evaluations to determine compliance 
with TSCA GLP standards and the test 
standards established in the rule. 

EPA's authority to inspect a testing 
facility also derives from section 4{b}(1) 
of TSCA, which directs EPA to 
promulgate standards for the 
development of test data. These 
standards are defined in section 3(12)(B) 
of TSCA to include those requirements 
necessary to assure that data developed 
under testing rules are reliable and 
adequate, and such other requirements 
as are necessary to provide such 
assurance. The Agency maintains that 
laboratory inspections are necessary to 
provide this assurance. 

Violators of TSCA are subject to 
criminal and civil liability. Persons who 
submit materially misleading or false 
information in connection with the 
requirement of any provision of this rule 
may be subject to penalties which may 
be calculated as if they never submitted 
their data. Under the penalty provision 
of section 16 of TSCA, any person who 
violates section 15 could be subject to a 
civil penalty of up to $25,000 for each 
violation with each day of operation in 
violation constituting a separate 
violation. This provision would be 
applicable primarily to manufacturers 
that fail to submit a letter of intent or an 
exemption request and that continue 
manufacturing after the deadlines for 
such submissions. This provision would 
also apply to processors that fail to 
submit a letter of intent or an exemption 
application and continue processing 
after the Agency has notified them of 
their obligation to submit such 
documents (see 40 CFR 790.48(b)). 
Intentional violations could lead to the 
imposition of criminal penalties of up to 
$25,000 for each day of violation and 
imprisonment for up to 1 year. In 
determining the amount of penalty, EPA 
will take into account the seriousness of 
the violation and the degree of 
culpability of the violator as well as all 
the other factors listed in section 16. 
Other remedies are available to EPA 
under section 17 of TSCA, such as 
seeking an injunction to restrain 
violations of TSCA section 4. 

Individuals as well as corporations 
could be subject to enforcement actions. 
Sections 15 and 16 of TSCA apply to 
“any person” who violates various 
provisions of TSCA. EPA may, at its 
discretion, proceed against individuals 
as well as companies themselves. In 
particular, this includes individuals who 
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report false information or who cause it 
to be reported. In addition, the 
submission of false, fictitious, or 
fraudulent statements is a violation 
under 18 U.S.C. 1001. 


V. Issues for Comment 


1. Should EPA require that two 
species be tested in the oncogenicity 
study in conformance with the Agency's 
normal test guidelines or are adequate 
data now available to indicate that the 
mouse is the most sensitive species and 
that testing should be limited to that 
species? In addition, are the Fisher 344 
rat and B63CF1 mouse the most 
appropriate strains in which to perform 
the bioassay? 

2. The Agency solicits comments on 
alternative dosing strategies. 

3. The Agency solicits comments on 
its using 7.3 percent as the real cost of 
borrowed capital in the economic 
analysis for this testing (see unit VJ). 


VI. Economic Analysis of Proposed Rule 


To assess the potential economic 
impact of this rule, EPA has prepared an 
economic analysis (Ref. 2) that 
evaluates the potential for significant 
economic impacts on the industry as a 
result of the required testing. The 
economic analysis estimates the costs of 
conducting the required testing and 
evaluates the potential for significant 
adverse economic impact as a result of 
these test costs by examining four 
market characteristics of EH: price 
sensitivity of demand, industry cost 
characteristics, industry structure, and 
market expectations, If there is no 
indication of adverse effect, no further 
economic analysis will be performed; 
however, if the first level of analysis 
indicates a potential for significant 
economic impact, a more comprehensive 
and detailed analysis is conducted 
which more precisely predicts the 
magnitude and distribution of the 
expected impact. 

Total testing costs for the final rule 
are estimated to range from $783,000 to 
$1,073,000. In order to predict the 
financial decision-making practices of 
manufacturing firms, these costs have 
been annualized. Annualized costs are 
compared with annual revenue as an 
indication of potential impact. The 
annualized costs represent equivalent 
constant costs which would have to be 
recouped each year of the payback 
period in order to finance the testing 
expenditure in the first year. 

The annualized costs range from 
$88,000 to $120,000. In calculating these 
annualized costs, EPA has utilized a 7.3 
percent real {i.e., net of inflation) cost of 
capital and a 15-year cost recovery 
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period. In previous section 4 testing 
rules, the direct testing costs of subject 
chemicals were annualized using a 25 
percent real cost of capital, in 
accordance with comments submitted 
by E.I. DuPont de Nemours in response 
to the first proposed test rule (45 FR 
48524). Subsequent comments from the 
chemical industry have led to a 
reexamination of the cost of capital to 
the chemical industry. 

An analysis of publicly-available 
financial data on the chemical industry 
has led EPA to the tentative 
determination that 7.3 percent 
represents a more appropriate measure 
of the real, after-tax cost of capital for 
this industry. EPA intends to utilize this 
figure in future test rule economic 
analyses where more specific data are 
not available. 

Based on the 1984 production volume 
for EH of 635 million pounds, the unit 
test costs will be about 0.02 cent per 
pound. In relation to the selling price of 
32 cents per pound of EH, these costs 
are equivalent to 0.06 percent of price. 

Based on these costs, the economic 
analysis indicates that the potential for 
significant adverse economic impact as 


a result of this test rule is extremely low. 


Refer to the economic analysis for a 
complete discussion of test cost 
estimation and the potential for 
economic impact resulting from these 
costs. 


Vil. Availability of Test Facilities and 
Personnel 


Section 4(b)(1) of TSCA requires EPA 
to consider “the reasonably foreseeable 
availability of the facilities and 
personnel needed to perform the testing 
required under the rule.” Therefore, EPA 
conducted a study to assess the 
availability of test facilities and 
personnel to handle the additional 
demand for testing services created by 
section 4 test rules. Copies of the study, 
“Chemical Testing Industry: Profile of 
Toxicological Testing,” can be obtained 
through the NTIS (PB 82-140773). On the 
basis of this study, the Agency believes 
that there will be available test facilities 
and personnel to perform the testing in 
this proposed rule. 


VIII. Public Meetings 


If persons indicate to EPA that they 
wish to present oral comments on this 
proposed rule to EPA officials who are 
directly responsible for developing the 
rule and supporting analyses, EPA will 
hold a public meeting subsequent to the 
close of the public comment period in 
Washington, DC. Persons who wish to 
attend or to present comments at the 
meeting should call the TSCA 
Assistance Office (TAO): (202-— 554— 


1404) by February 2, 1987. A meeting 
will not be held if members of the public 
do not indicate that they wish to make 
oral presentations. While the meeting 
will be open to the public, active 
participation will be limited to those 
persons who arranged to present 
comments and to designated EPA 
participants. Attendees should call the 
TAO before making travel plans to 
verify whether a meeting will be held. 

Should a meeting be held, the Agency 
will transcribe the meeting and include 
the written transcript in the public 
record. Participants are invited, but not 
required, to submit copies of their 
statements prior to or on the day of the 
meeting. Alli such written materials will 
become part of EPA’s record for this 
rulemaking. 


IX. Rulemaking Record 


EPA has established a record for this 
rulemaking (docket number OPTS- 
42087A). This record contains the basic 
information considered by the Agency in 
developing this proposal and 
appropriate Federal Register notices. 

This record includes the following 
information: 


Supporting Documentation 


(1) Federal Register notices pertaining 
to this proposed rule consisting of: 

(a) Notice of final rule on EPA’s TSCA 
Good Laboratory Practice Standards (48 
FR 53922; November 29, 1983). 

(b) Notice of interim final rule on 
procedures governing Testing Consent 
Agreements and Test Rules and 
Exemption Procedures (51 FR 23706; 
June 30, 1986). 

(c) Notice of final rule on data 
reimbursement policy and procedures 
(48 FR 31786; July 11, 1983). 

(d) Toxic Substances Control Act Test 
Guidelines; Final Rules (50 FR 39252; 
September 27, 1985). 

(e) Revisions to the Toxic Substances 
Control Act Test Guidelines; Proposed 
Rule (51 FR 1522; January 14, 1986). 

(2) Communications before proposal; 
contact reports of telephone 
conversations. 
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X. Other Regulatory Requirements 


A. Executive Order 12291 


Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major”. and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. EPA has determined that this 
test rule is not major because it does not 
meet any of the criteria set forth in 
section 1(b) of the Order, i.e., it will not 
have an annual effect on the economy of 
at least $100 million, will not cause a 
major increase in prices and will not 
have a significant adverse effect on 
competition or the ability of U.S. 
enterprises to compete with foreign 
enterprises. 

This proposed regulation was 
submitted to the Office of Management 
and Budget (OMB) for review as 
required by Executive Order 12291. Any 
written comments from OMB to EPA, 
and any EPA response to those 
comments, are included in the 
rulemaking record. 


B. Regulatory Flexibility Act 


Under the Regulatory Flexibility Act 
(15 U.S.C. 601 et seq., Pub. L. 96-354, 
September 19, 1980), EPA is certifying 
that this test rule, if promulgated, will 
not have a significant impact on a 
substantial number of small businesses 


because: (1) They are not expected to 
perform testing themselves, or to 
participate in the organization of the 
testing effort; (2) they will experience 
only very minor costs in securing 
exemption from testing requirements; 
and (3) they are unlikely to be affected 
by reimbursement requirements. 


C. Paperwork Reduction Act 


OMB has approved the information 
collection requirements contained in this 
proposed rule under the provisions of 
the Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq., and has assigned 
OMB control number 2070-0033. Submit 
comments on these requirements to the 
Office of Information and Regulatory 
Affairs: OMB; 726 Jackson Place, NW., 
Washington, DC 20503, marked 
“Attention: Desk Officer for EPA.” The 
final rule will respond to any OMB or 
public comments on the information 
collection requirements. 

List of Subjects in 40 CFR Part 799 

Testing, Environmental protection, 
Hazardous substances, Chemicals, 
Recordkeeping and reporting 
requirements, 

Dated: December 9, 1986. 

John A. Moore, 
Assistant Administrator for Pesticides and 
Toxic Substances. 

Therefore, it is proposed that 40 CFR 

Part 799 be amended as follows: 


PART 799—[ AMENDED] 


1. The authority citation for Part 789 
would continue to read as follows: 


Authority: 15 U.S.C. 2603, 2611, 2625. 
2. By adding § 799.1645 to read as 
follows: 
§ 799.1645 2-Ethylihexanol. 


(a) Identification of test substance. (1) 
2-Ethylhexanol (CAS No. 104-76-7) shall 
be tested in accordance with this 
section. 
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(2) 2-Ethylhexanol of at least 99.0- 
percent purity shall be used as the test 
substance. 

(b) Persons required to submit study 
plans, conduct tests, and submit data. 
All persons who manufacture or 
process, or intend to manufacture or 
process 2-ethylhexanol, other than as an 
impurity, from the effective date of this 
rule (44 days after the publication date 
of the final rule in the Federal Register 
to the end of the reimbursement period 
shall submit letters of intent to conduct 
testing, submit study plans, conduct 
tests, and submit data as specified in 
this secticn, Subpart A of this part, and 
Parts 790 and 792 of this chapter or 
exemption applications in accordance 
with Part 792 of this chapter for single- 
phase rulemaking. 

(c) Health effects—{1) Oncogenic 
effects— (i) Required testing. 
Oncogenicity tests shall be conducted in 
Fisher 344 rats and B6C3F1 mice by the 
oral route with 2-ethylhexanol, in 
accordance with § 798.3300 of this 
chapter. 

(ii) Modification. 2-Ethylhexanol shall 
be microencapsulated before being 
added to the diet. 

(iii) Reporting requirements. (A) The 
study plan for the oncogenicity test shall 
be submitted at least 45 days before the 
initiation of testing. 

(B) The oncogenicity testing shall be 
completed and final results submitted to 
the Agency within 53 months of the 
effective date of the final rule. 

(C) Progress reports shall be 
submitted at 6-month intervals 
beginning 6 months after the effective 
date of the final rule. 

(2) [Reserved] 

(Reporting and recordkeeping requirements 
contained in paragraph (c) were approved by 
the Office of Management and Budget under 
control number 2070-0033.) 

[FR Doc. 86-28242 Filed 12-18-86; 8:45 am] 
BILLING CODE 6560-50-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 


authority, filing of petitions and 
applications and agency statements of 


organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 


Packers and Stockyards 
Administration 


Certification of Central Filing System, 
Nebraska 


The Statewide central filing system of 
Nebraska is hereby certified, pursuant 
to section 1324 of the Food Security Act 
of 1985, on the basis of information 
submitted by Allen J. Beermann, 
Secretary of State, for farm products 
produced in that State as follows: 


Eggs 
Honey 
Milk 
Wool 
Bees 
Apples 
Artichokes 
Asparagus 
Cantaloupe 
Carrots 
Cucumbers 
Grapes 
Honey Dew Melon 
Muskmelon 
Onions 
Pumpkins 
Raspberries 
uash 


Sunflower Seeds 
Triticale 

Vetch 

Seed Crops 
Silage 

Hay Sq 

Cattle & Calves Strawberries 
Hog: Sweet Corn 
Shop & Lambs Tomatoes 
Horses Trees 
Chickens Walnuts 
Turkeys Watermelon 
Fish 


This is issued pursuant to authority 
delegated by the Secretary of 
Agriculture. 

Authority: Sec. 1324(c)(2), Pub. L. 99-198, 99 
Stat. 1535, 7 U.S.C. 1631(c)(2); 7 CFR 
2.17(e)(3), 2.56(a)(3), 51 FR 22795. 

Dated: December 16, 1986. 

B.H. (Bill) Jones, 

Administrator, Packers and Stockyards 
Administration. 

[FR Doc. 86-28469 Filed 12-8-86; 8:45 am] 
BILLING CODE 3410-KD-M 


Certification of Central Filing System 
of North Dakota 


The Statewide central filing system of 
North Dakota is hereby certified, 
pursuant to section 1324 of the Food 
Security Act of 1985, on the basis of 
information submitted by Ben Meier, 
Secretary of State, for all farm products 
produced in that State. 

This is issued pursuant to authority 
delegated by the Secretary of 
Agriculture. 

Authority: Sec. 1324{c)(2), Pub. L. 99-198, 99 
Stat. 1535, 7 U.S.C. 1631{c)(2); 7 CFR 
2.17(e){3), 2.56{a)(3), 51 FR 22795. 

Dated: December 16, 1986. 

B.H. (Bill) Jones, 

Administrator, Packers and Stockyards 
Administration. 

[FR Doc. 86-28536 Filed 12-18-86; 8:45 am] 
BILLING CODE. 3410-KD-M 


DEPARTMENT OF COMMERCE 


Agency Form Under Review by the 


Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 


Agency: Bureau of the Census 

Title: Survey of Income and Program 
Participation 1985 Panel Wave 8; 1986 
Panel Wave 5 

Form Number: Agency—SIPP-5800; 
SIPP-6500; SIPP-58/6503; SIPP-58/ 
6505(L) OMB—0607-0425 

Type of Request: Revision of a currently 
approved collection 

Burden: 23,520 respondents; 23,520 
reporting hours 

Needs and Uses: To provide the 
executive and legislative branches 
with improved statistics on income 
distribution and data not previously 
available ineligibility for and 
participation in government programs. 
Changes in States and participation 
will be measured over time. The data 
will support policy and program 

planning. 

Affected Public: Individuals or 
households 

Frequency: One time only 

Respondent's Obligation: Voluntary 

OMB Desk Officer: Timothy Sprehe, 
395-4814 
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Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-4217, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. 

Written comments and recommendations 
for the proposed information collection 
should be sent to Timothy Sprehe, OMB Desk 
Officer, Room 3235, New Executive Office 
Building, Washington, DC 20503. 

Dated: December 12, 1986. 

Ed Michals, 

Departmental Clearance Officer, Information 
Management Division, Office of Information 
Resources Management. 

[FR Doc. 86-28527 Filed 12-18-86; 8:45 am] 
BILLING CODE 3510-07-M 


Agency Forms Under Review by the 
Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposals for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 


Agency: National Oceanic and 
Atmospheric Administration 

Title: Marine Fisheries Initiative 

Form Number: Agency—N/A; OMB— 
0648-0175 

Type of Request: Extension of the 
expiration date of a currently 
approved collection 

Burden: 100 respondents; 700 reporting 
hours 

Needs and Uses: Public Law 99-180 
authorizes a program for research and 
development projects to enhance the 
Fishery Resources in the Gulf Region. 
Information will be used to evaluate 
proposals and determine funding 
priorities. 

Affected Public: Individuals; state or 
local governments; businesses or 
other for-profit institutions; non-profit 
institutions; small businesses or 
organizations 

Frequency: Quarterly and annually 

Respondent's Obligation: Required to 
obtain or retain a benefit 

OMB Desk Officer: Sheri Fox, 395-3785 

Agency: National Oceanic and 
Atmospheric Administration 

Title: Sea Grant Project Summary 

Form Number: Agency—NOAA-902; 
OMB—0648-0019 





45494 


Type of Request: Extension of the 
expiration date of a currently 
approved collection 

Burden: 40 respondents; 240 reporting 
hours 

Needs and Uses: The Office of Sea 
Grant and Extramural Programs 
awards both single and multi-project 
grants. Project information provided is 
used to evaluate and control Sea 
Grant Projects. The summaries show 
objectives, benefits, and funding 
summaries. 

Affected Public: Non-profit institutions 

Frequency: Annually 

Respondent's Obligation: Required to 
obtain or retain a benefit 

OMB Desk Officer: Sheri Fox, 395-3785 


Agency: National Oceanic and 
Atmospheric Administration 
Title: Logbook Family of Forms- 
Amendment 13 
Form Number: Agency—N/A; OMB— 
0648-0016 
Type of Request: Revision of a currently 
approved collection 
Burden: 4,621 respondents; 8,809 
reporting hours 

Needs and Uses: Alaskan groundfish 
catcher/processor and mothership/ 
processor vessels will be required to 
submit weekly reports of catches to 
the National Marine Fisheries Service. 

The information will be used to 

monitor the fishery and to make in- 

season fishery management decisions 
Affected Public: Businesses or other for- 
profit institutions; small businesses or 
organizations 
Frequency: Weekly 
Respondent's Obligation: Mandatory 
OMB Desk Officer: Sheri Fox, 395-3785 

Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-4217, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Sheri Fox, OMB Desk Officer, Room 
3235, New Executive Office Building, 
Washington, DC 20503. 

Dated: December 12, 1986. 

Ed Michals, 
Departmental Clearance Officer, Information 


Management Division, Office of Information 
Resources Management. 


(FR Doc. 86-28528 Filed.12-18-86; 845 am] 
BILLING CODE 3510-CW-M 


Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 


Agency: International Trade 
Administration 

Title: Commodity Classification and 
Information Requests 

Form Number: Agency EAR-370.11, 
372.6 and 399.1; OMB N/A 

Type of Request: New collection 

Burden: 3,600 respondents; 1,800 
reporting hours 

Need and Uses: Exporters having 
questions about the applicablity of the 
Export Administration Regulations to 
a proposed transaction must provide 
technical information to the 
Department. The information will be 
used to aid exporters in determining 
the need to apply for an export 
license. 

Affected Public: Businesses or other for- 
profit institutions; small businesses or 
organizations 

Frequency: On occasion 

Respondent's Obligation: Required to 
obtain or retain a benefit 

OMB Desk Officer: Sheri Fox, 395-3785. 
Copies of the above information 

collection proposal can be obtained by 

calling or writing DOC Clearance 

Officer, Edward Michals, (202) 377-4217, 

Department of Commerce, Room 6622, 

14th and Constitution Avenue, NW., 

Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
Sheri Fox, OMB Desk Officer, Room 
3235, New Executive Office Building, 
Washington, DC 20503. 


Dated: December 12, 1986. 
Edward Michals, 
Departmental Clearance Officer, Information 
Management Division, Office of Information 
Resources Management. 
[FR Doc. 86-28529 Filed 12-18-86; 8:45 am] 
BILLING CODE 3510-CW-M 


Agency Forms Under Review by the 
Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposals for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: Patent and Trademark Office 

Title: Patent Maintenance Fees 

Form Number: Agency—PTO-1536; 
OMB—0651-0016 
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Type of Request: Extension of the 
expiration date of a currently 
approved collection 

Burden: 6,250 respondents; 500 reporting 
hours 
Needs and Uses: The requirement to 

pay maintenance fees in order to 

maintain a patent in force was written 

into law by Public Laws 96-517 and 97- 

247. Certain information is required in 

order to insure proper crediting of such 

payments. 

Affected Public: Individuals; businesses 
or other for-profit institutions; federal 
agencies or employees; non-profit 
institutions; small businesses or 
organizations 

Frequency: Once every four years 

Respondent's Obligation: Required to 
obtain or retain a benefit 

OMB Desk Officer: Sheri Fox 395-3785 


Agency: Patent and Trademark Office 
Title: Miscellaneous Patent Provisions 
Form Number: Agency—N/A; OMB— 
0651-0018 
Type of Request: Extension of the 
expiration date of a currently 
approved collection 
Burden: 12,000 respondents; 2,331 
reporting hours 
Needs and Uses: The Patent and 
Trademark rules were amended in 1985 
as a result of the passage of Public law 
98-622. Information is required for 
publication of a Statutory Invention 
Registration. Other information is 
required relating to inventors of the 
subject matter, patent claims, etc. 


Affected Public: Individuals; businesses 
or other for-profit institutions; small 
businesses or organizations 

Frequency: On occasion 

Respondent's obligation: Required to 
obtain or retain a benefit 

OMB Desk Officer: Sheri Fox 395-3785 


Agency: Patent and Trademark Office 

Title: Patent Processing 

Form Number: Agency—Multiple; 
OMB—0651-0011 

Type of Request: Extension of the 
expiration date of a currently 
approved collection 

Burden: 128,000 respondents; 1,099,189 
reporting hours 

Needs and Uses: The information 
collected is used by the Patent and 
Trademark Office to process patent 
applications and assess the propriety 
of granting United States patents. 

Affected Public: Businesses or other for- 
profit institutions; small businesses or 
organizations 

Frequency: On occasion 

Respondent's Obligation: Required to 
obtain or retain a benefit 

OMB Desk Officer: Sheri Fox 395-3785 
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Agency: Patent and Trademark Office 

Title: Trademark Processing 

Form Number: Agency—Multiple; 
OMB—0651-0009 

Type of Request: Extension of the 
expiration date of a currently 
approved collection 

Burden: 70,800 respondents; 35,115 
reporting hours 

Needs and Uses: The information 
collected is used to administer the 
trademark law pursuant to Title 15 of 
the U.S. Code. It is used in the 
processing of trademark applications 
and in assessing the merits of 
registering trademarks. 

Affected Public: Businesses or other for- 
profit institutions; small businesses or 
organizations 

Frequency: On occasion 

Respondent's Obligation: Mandatory 

OMB Desk Officer: Sheri Fox 395-3785 
Copies of the above information 

collection proposals can be obtained by 

calling or writing DOC Clearance 

Officer, Edward Michals, (202) 377-4217, 

Department of Commerce, Room 6622, 

14th and Constitution Avenue, NW., 

Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Sheri Fox, OMB Desk Officer, Room 
3235, New Executive Office Building, 
Washington, DC 20503. 

Dated: December 12, 1986. 

Ed Michals, 

Departmental Clearance Officers, 


Information Management Division, Office of 
Information Resources Management. 


[FR Doc. 86-28530 Filed 12-18-86; 8:45 am] 
BILLING CODE 3510-CW-M 


international Trade Administration 
[A-588-019] 


Cyanuric Acid and Its Chlorinated 
Derivatives From Japan; Final Results 
of Antidumping Duty Administrative 
Review 


AGENCY: International Trade 
Administration, Import Administration 
Commerce. 


ACTION: Notice of final results of 


antidumping duty administrative review. 


SUMMARY: On September 15, 1986, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping duty orders 
on cyanuric acid and its chlorinated 
derivatives from Japan. The review 
covers two manufacturers of this 
merchandise exported to the United 
States and the period November 18, 1983 
through March 31, 1984. 


We gave interested parties an 
opportunity to comment on the 
preliminary results. Based on our 
analysis of the comments received, we 
have changed the final results from 
those presented in our preliminary 
results of review. 

EFFECTIVE DATE: December 19, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Kathleen Kelleher or Linnea Bucher, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, DC 20230; 
telephone: (202) 377-2923/5255. 
SUPPLEMENTARY INFORMATION: 


Background 


On September 15, 1986, the 
Department of Commerce (“the 
Department”) published in the Federal 
Register (51 FR 32676) the preliminary 
results of its administrative review of 
the antidumping duty orders on cyanuric 
acid and its chlorinated derivatives from 
Japan (49 FR 18148, April 27, 1984). We 
began this review under our old 
regulations. After the promulgation of 
our new regulations, the respondents, 
Nissan Chemical Industries, Ltd. 
(“Nissan”) and Shikoku Chemicals 
Corporation (“Shikoku”), requested in 
accordance with § 353.53a(a) of the 
Commerce Regulations that we complete 
the administrative review. We have now 
completed the administrative review in 
accordance with section 751 of the Tariff 
Act of 1930 (“the Tariff Act”). 


Scope of the Review 


Imports covered by the review are 
shipments of cyanuric acid (also known 
as isocyanuric acid) and its chlorinated 
derivatives (dichloro isocyanurates, i.e., 
sodium dichloro isocyanurate, 
potassium dichloro isocyanurate, and 
sodium dichloro isocyanurate dihydrate, 
and trichloro isocyanuric acid), used in 
the swimming pool trade. 

We have categorized this 
merchandise as cyanuric acid, dichloro 
isocyanurates, and trichloro isocyanuric 
acid, which we determine are separate 
classes or kinds of merchandise. These 
products are sold in three basic 
consistencies: powder, granular, and 
tablet. The merchandise is currently 
classifiable under item number 425.1050 
of the Tariff Schedules of the United 
States Annotated. 

The review covers two manufacturers 
of Japanese cyanuric acid and its 
chlorinated derivatives exported to the 
United States and the the period 
November 18, 1983 through March 31, 
1984. 


Analysis of Comments Received 


We invited interested parties to 
comment on the preliminary results. We 
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received comments from the petitioner 
and both respondents. We received a 
comment from one respondent 
concerning a programming error. We 
have corrected that error. 


Petitioner's Comments 


Comment 1: Monsanto contends that 
the Department failed to verify fully 
Nissan's production costs so the best 
information otherwise available should 
be used for the final results. Monsanto 
claims verification was hasty and 
incomplete in the areas of offsetting 
credits to raw materials costs for the 
production of certain intermediate 
materials, labor and factory overhead 
transferred within company divisions, 
research and development costs, and 
intracompany freight expenses. Because 
reported costs of production figures 
were not formally submitted until after 
verification (April 29, 1985) Monsanto 
was denied an opportunity to comment. 
The Department's refusal to reverify is 
to deny them their statutory rights. 

Department's Position: Close 
examination of the verification report 
and proprietary documents obtained at 
verification indicate that Nissan was 
fully verified. Though cost of production 
information for three intermediate 
materials was not formally submitted 
until after verification (April 29, 1985), 
this information merely clarified data 
already verified. We are satisfied that 
Nissan’s production costs were 
thoroughly verified. 

Comment 2: Monsanto fully expected 
the Department to reverify Nissan’s cost 
of production response after its visit to 
Monsanto’s Luling, Louisiana plant. 

Department's Position: The 
Department's visit should not be 
interpreted by the petitioner as an 
indication that we were reconsidering 
our decision not to reverify. Domestic 
firm plant tours are performed for the 
Department's own benefits to obtain 
information pertaining to the products 
under review. 

Comment 3: Nissan's methodology for 
valuing a by-product of the production 
process is erroneous. Monsanto refers to 
Titanium Sponge from Japan (49 FR 
38687, 38689, October 1, 1984) for the 
distinction between a by-product and an 
intermediate product and contents that 
if the Department allows the production 
of ammonia as an offset to raw 
materials cost, we should deduct from 
the credit amount the expense of 
purifying the waste materials. 

Department's Position: In Titanium 
Sponge, titanium tetrachloride was 
considered an intermediate product 
because titanium sponge cannot be 
produced without first manufacturing 





titanium tetrachloride. However, in this 
case, the merchandise under review can 
be produced without first producing the 
input in question. Therefore, we have 
treated that input as a by-product. The 
value derived from the by-product is an 
allowable credit to the process which 
produces the wet cyanuric acid, which is 
an intermediate product in production of 
the merchandise under review. Nissan’s 
costs in using the by-product were 
included in its reported cost of wet 
cyanuric acid production and were 
verified by the Department. 

Comment 4: The Department should 
not have accepted Nissan’s standard 
cost methodology because the alleged 
by-product is more reasonably valued as 
a co-product. 

Department's Position: We are 
satisfied with the respondent's 
methodology for reporting production 
costs for wet cyanuric acid, an 
intermediate material, and ammonia, a 
by-product in the production of the 
merchandise under review. The 
accounting methodology utilized by 
Nissan in preparing its financial reports 
is consistent with the generally accepted 
accounting principles in both Japan and 
the United States. 

Comment 5: For Nissan’s cost of 
production estimates the Department 
should allocate general and 
administrative expenses on the basis of 
cost of manufacture rather than sales 
value for each product under review. 

Department's Position: We agree with 
Monsanto and have recalculated general 
and administrative expenses for both 
dichloro isocyanurates and trichloro 
isocyanuric acid, on the basis of cost of 
manufacture. 

Comment 6: Interest income not 
directly related to Nissan’s production 
of cyanuric acid should not be used as 
an offset to interest expense for 
purposes of calculating selling, general 
and administrative expenses. 

Department's Position: We have 
reconsidered these expenses. Nissan 
used interest income as an offset to 
interest expense without demonstrating 
how such income is directly related to 
production and sales of the products 
under review. Nothing on the record 
from either Nissan or the petitioner 
indicates that the claimed interest 
income is directly related to these sales. 
Therefore, we have recalculated the 
selling, general and administrative 
expenses for each product under review, 
disallowing the offset for the full amount 
of interest earned claimed by Nissan. 

Comment 7: The Department should 
release under administrative protective 
order all verification exhibits that do not 
merely “support” the questionnaire 


response, but that materially supplement 
the record. 

Department's Position: The numerous 
cost of manufacture reports to which the 
petitioner seeks access are Nissan’s 
internal documents. These merely 
clarify the verified cost of manufacture 
data. It is Department policy not to 
release these documents under 
administrative protective order. 

Comment 8: Shikoku's inland freight 
costs were improperly allocated because 
it used a general allocation method 
when freight costs vary by form of the 
products. 

Department's Position: We are 
satisfied that verification of freight costs 
was representative of the actual costs 
incurred. Shikoku has consistently 
acknowledged that the costs of 
transporting granular, powdered, and 
tabletized cyanuric acid and its 
derivatives are identical, because they 
are determined solely on the basis of 
product weight and distance to be 
shipped. Reverification in July 1986 
confirmed the reported freight costs. 

Comment 9: Freight costs incurred by 
Shikoku are of two types; shipment from 
the plant to a warehouse and shipment 
from the warehouse to the customer. 
Monsanto contends that shipment from 
the plant to a warehouse, prior to 
identification of a particular sale, is an 
overhead cost and not directly related to 
sales under consideration. It is not an 
allowable deduction. 

Department's Position: A purchase 
order is received by Shikoku which then 
issues shipping instructions to the plant. 
The plant ships the merchandise directly 
to the customers, or on rare occasions, 
to a warehouse. When shipped to a 
warehouse, the merchandise is destined 
for a particular customer and sale. The 
cost incurred in shipping from the 
warehouse to the customer is an 
allowable freight expense. 

Comment 10: Reverification failed to 
ensure that Shikoku uses the same 
drums for export packing without 
incurring any additional packing 
expense for its sales to the United 
States. 

Department's Position: Shikoku's 
original questionnaire response 
described the packing for both home 
market and export sales. The reported 
packing expenses were verified so there 
was no justification to question anew 
the validity of the reported packing 
costs for either market. 

Comment 11: Shikoku's use of an 
average target quantity rebate figure 
distorts the true price of the product and 
distorts the below cost of production 
analysis. Rebates should be calculated 
on an individual basis rather than on an 
average basis and should not be 
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allocated to all sales subject to the 
adjustment. 

Department's Position: Shikoku 
averaged the total amount of rebates 
over sales where the rebate was paid. 
The rebate figures were verified. We did 
not require Shikoku to quantify the 
rebate on a transaction-by-transaction 
basis because a significant number of 
adjustments to prices would be required. 

Comment 12: Revised advertising 
expenses were insufficiently verified 
and are not directly related to sales of 
the granular product as opposed to other 
forms sold in the home market. These 
expenses are not an allowable 
deduction for purposes of determining 
foreigh market value. 

Department's Position: At the original 
verification Shikoku was asked to 
amend its initial claim for home market 
advertising expenses so that only those 
costs directly allocable to swimming 
pool sales were included. Shikoku 
complied and allocated its swimming 
pool industry advertising costs across 
all its sales for swimming pool use. 
None of the advertising was specifically 
directed to any particular form of 
cyanuric acid or its chlorinated 
derivatives. The Department saw no 
justification for reverifying a reported 
expense that we verified the first time. 

Comment 13: The Department is urged 
to reverse its position from that taken in 
the original less than fair value 
investigation and, on the basis of section 
773(a) of the Tariff Act, base foreign 
market value on sales of “such or 
similar” mechandise sold “in the 
ordinary course of trade” in Japan. The 
“ordinary course of trade” should be 
defined as sales of the product to the 
swimming pool trade rather than sales 
of the product to all users in Japan. 

Department's Position: The term 
“ordinary course of trade” is defined in 
section 771(15) of the Tariff Act and 
refers to commercial practices in the 
market used for determining foreign 
market value. It is intended to allow the 
Department of disregard sales in that 
market if the sales are not “normal in 
the trade under consideration.” We find 
in this review, as we did in the less than 
fair value investigation, that sales to 
non-swimming pool users in Japan are in 
the ordinary course of trade. 

Comment 14: Alternatively, the 
Department should adjust foreign 
market value pursuant to § 353.15(a) of 
the Commerce Regulations for 
differences in circumstances of sales, 
namely differences in the class of 
customer or course of trade in which the 
merchandise was sold. 

Department's Position: As in the 
Department's ruling in the less than fair 





Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Notices 


value investigation, we disagree that a 
circumstance-of-sale adjustment is 
warranted in this situation. There is no 
indication that the price differential 
between sales of such or similar 
merchandise to two different markets 
(the swimming pool and non-pool 
markets) is due to greater direct selling 
expenses or to an addition in the value 
of the physical product itself purchased 
in a higher priced market. The alleged 
difference in value has not been 
quantified adequately by petitioner in 
order to justify a circumstance-of-sale 
adjustment to foreign market value for 
sales in the pool and non-poo! market 
(see Cyanuric Acid and its Chlorinated 
Derivatives from Japan (49 FR 7426, 
February 29, 1984). 


Respondent's Comments 


Comment 1: Shikoku contends that the 
Department improperly used the dates 
of the purchase orders rather than 
“calculation sheet dates” in determining 
U.S. sales transactions subject to this 
review proceeding. Shikoku sells to the 
United States through Mitsubishi (an 
unrelated trading company). Mitsubishi 
sets a dollar price to the U.S. customer 
and Shikoku then can choose among 
many options for setting the exchange 
rate that determines the yen amount it 
will receive for the U.S. sale. 

Shikoku claims the exchange rate is 
not fixed until the merchandise is 
exported to the United States, at which 
time Mitsubishi generates a “calculation 
sheet” which indicates the exchange 
rate provided by Shikoku. Because an 
“agreed upon” price does not exist until 
this worksheet is prepared, there is not a 
fixed irrevocable price, so a sale has not 
occurred. Only after Mitsubishi prepares 
the worksheet that is then sent to 
Shikoku, is the price established and, 
therefore, that sale has taken place. 

Department's Position: We disagree. 
The purchase order date is the 
appropriate date of sale because all the 
essential terms of sale are set forth at 
that time, including the method for 
determining the total yen price. When 
the purchase order is produced, an 
agreement already exists between 
Shikoku and Mitsubishi regarding 
Shikoku’s sales to the United States. 
Pricing terms do not change between the 
date of the purchase order and the 
calculation sheet date. 

Comment 2: Shikoku maintains that 
the Department should consider the 
home market price revisions in 
determining home market sales prices 
because the price adjustments were 
given to home market customers during 
the review period. It would be 
inappropriate and inequitable not to 
recognize them. Alternatively, they 


should be allowed as an adjustment for 
differences in circumstances of sales for 
meeting competition as after-sale 
rebates, 

Department's Position: Due to the 
obvious implications for administration 
of the antidumping law, in our sales 
comparisons we are reluctant to reflect 
changes that are made subsequent to the 
initiation of an antidumping review, 
particularly when these changes would 
retroactively affect the sales prices of 
merchandise sold during the review 
period. The burden must be placed on 
the respondent to demonstrate clearly 
that these changes are normal in the 
trade. Shikoku has conceded that these 
one-time post-sale rebates are not 
normal in the trade. Therefore, we did 
not make the requested adjustments. 

Further, we will not allow an 
adjustment for the after-sale rebates 
because the terms and conditions of the 
rebates were not known at or prior to 
the date of sale. 

Comment 3: Shikoku believes that the 
Department improperly disallowed a 
claim for competitive discounts. These 
“free samples” are directly related to its 
home market sales during the period of 
review and should, therefore, be 
allowed as an adjustment to foreign 
market value. 

Department's Position: We agree with 
Shikoku and have recalculated foreign 
market values with regard to the 
competitive discount claim. The free 
samples are a selling expense directly 
related to sales of the merchandise 
under review and, therefore, an 
allowable deduction to foreign market 
value. 


Final Results of the Review 


Based on our analysis of the 
comments received, we have revised our 
preliminary results of Shikoku, and we 
determine that the following weighted- 
average margins exist for the period of 
November 18, 1983 through March 31, 


The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. 
Individual differences between United 
States price and foreign market value 
may vary from the percentages stated 
above. The Department will issue 
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appraisement instructions on each 
exporter directly to the Customs Service. 

Further, as provided for in section 
751(a)(1)(B) of the Tariff Act, a cash 
deposit of estimated antidumping duties 
based on the above margins shall be 
required for these firms. For any future 
entries of this merchandise from a new 
exporter not covered in this 
administrative review, whose first 
shipments occurred after March 31, 1984 
and who is unrelated to any reviewed 
firm, a cash deposit of 1.74 percent for 
cyanuric acid, 9.66 percent for dichloro 
isocyanurates, and 0.66 percent for 
trichloro isocyanuric acid shall be 
required. These deposit requirements 
are effective for all shipments of 
Japanese cyanuric acid and its 
chlorinated derivatives (except cyanuric 
acid produced by Nissan Chemical 
Industries, Ltd.) entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of the final 
results of the next administrative 
review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 353.53a of the Commerce 
Regulations (19 CFR 353.53(a)). 

Dated: December 12, 1986. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

[FR Doc. 86-28533 Filed 12-18-86; 8:45 am] 
BILLING CODE 3510-DS-M 


[C-351-029] 


Certain Castor Oil Products From 
Brazil; Final Results of Countervailing 
Duty Administrative Review 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 


ACTION: Notice of final results of 
countervailing duty administrative 
review. 


sumMMARY: On October 9, 1986, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the countervailing duty order 
on certain castor oil products from 
Brazil. The review covers the period 
January 1, 1984 through December 31, 
1984 and 15 programs. 

We gave interested parties an 
opportunity to comment on the 
preliminary results. After reviewing all 
of the comments received, the 
Department has determined the net 
subsidy to be 2.66 percent ad valorem. 


EFFECTIVE DATE: December 19, 1986. 





FOR FURTHER INFORMATION CONTACT: 
Richard C. Henderson or Lorenza 
Olivas, Office of Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2786. 
SUPPLEMENTARY INFORMATION: 


Background 

On October 9, 1986, the Department of 
Commerce (“the De nt”) 
published in the Federal Register (51 FR 
36262) the preliminary results of its 
administrative review of the 
countervailing duty order on certain 
castor oil products from Brazil (41 FR 
8634, March 16, 1976). We have now 
completed the administrative review in 
accordance with section 751 of the Tariff 
Act of 1930 (“the Tariff Act”). 


Scope of Review 


Imports covered by the review are 
shipments of Brazilian hydrogenated 
castor oil and 12-hydroxystearic acid. 
Such merchandise is currently 
classifiable under items 178.2000, 
490.2650, and 490.2670 of the Tariff 
Schedules of the United States 
Annotated. 

The review covers the period January 
1, 1984 through December 31, 1984 and 
15 programs; (1) CACEX export 
financing; (2) an income tax exemption 
for export earnings; (3) the export credit 
premium for the IPI; (4) CIC-CREGE 14- 
11 financing; (5) incentives for trading 
companies (Resolution 643); (6) 
accelerated depreciation for Brazilian- 
made capital goods; (7) BEFIEX; (8) 
CIEX; (9) FINEX; (10) duty-free 
treatment and tax exemption on 
equipment used in export production 
(“CDI”); (11) FUNPAR; (12) exemption 
from state-administered value added 
taxes on domestic sales (“ICM”); (13) 
PROEX; (14) PROSIM; and (15) financing 
for the storage of merchandise destined 
for export (Resolution 330). 


Analysis of Comments Received 


We gave interested parties an 
opportunity to comment on the 
preliminary results. We received 
comments from the petitioner, the 
American Manufacturers of Castor Oil 
Products (“AMCOP”), the Brazilian 
government, and an exporter, Sociedade 
Algodoeira do Nordeste Brasileiro, S.A., 
(“SANBRA”). 

Comment 1: The Brazilian government 
argues that the Department should use 
for its short-term loan benchmark the 
annualized interest rate in effect on the 
date that each loan was obtained 
instead of the average annual rate in 
effect during the review period. In a 
high-inflation economy, such as exists in 
Brazil, an average rate calculated over 


the review period distorts the actual 
interest differentials. Further, since the 
number of loans in this case is small, 
this approach will not create an 
unworkable administrative burden. 

Department's position: We disagree. 
An average benchmark over the review 
period may understate or overstate the 
benefit on individual loans, but it will 
accurately reflect the aggregate benefit 
from preferential loans over the review 
period because each company borrows 
at a more or less constant rate 
throughout the year. 

Comment 2: The Brazilian government 
contends that the Department should 
use as its short-term loan benchmark the 
average commercial bank lending rates 
published by Morgan Guaranty Trust 
Company in its World Financial 
Markets instead of the average of 
weekly trade bill discount figures 
published in Analise/Business Trends. 
Commercial bank lending practices are 
most similar to Resolution 674/882 
financing, the source of Morgan 
Guaranty’s figures. 

Department's position: We disagree. 
The average commercial bank lending 
rates published by Morgan Guaranty 
Trust Company are lending rates to 
prime borrowers. As stated in the 
Subsidies Appendix to the notice of final 
affirmative countervailing duty 
determination and order on certain cold- 
rolled carbon steel flat-rolled products 
from Argentina (49 FR 1806, April 26, 
1984), we use a naticnal-average 
benchmark based on short-term 
financing available to all firms, not just 
to prime borrowers. We have found that 
trade bill discounting more accurately 
reflects the actual borrowing practice of 
most Brazilian firms. 

Comment 3: The Brazilian government 
argues that the Department overstated 
the short-term loan benchmark by 
compounding monthly rates. If the 
Department continues to use the annual 
average for discounts of accounts 
receivable, it should calculate a daily 
rate, compound it for a 30-day period 
and then multiply this rate by 12 to 
annualize the benchmark. This 
calculation would take into account the 
monthly rollover of the principal. 

Department's Position: We disagree. 
We have found that commercial lending 
in Brazil generally does not exceed 30 
days and that most loans are rolled over 
monthly. It is inappropriate to use 
compounded daily rates, even if such 
rates were available, because loans are 
rolled-over monthly, not daily. 

Comment 4: The Brazilian government 
believes that the Department should use 
the guidelines interest rates established 
by the resolutions regarding the short- 
term preferential export financing 
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programs instead of the actual interest 
rates on each loan contract. Although 
the actual lending experience of certain 
firms may result in interest rates that 
are lower than the guideline interest 
rates, the lower rates are the result of 
commercial practices, such as the large 
volume of business conducted between 
certain firms and banks, and not any 
government action. Furthermore, since a 
higher lending vclume generates higher 
costs for the firm, the Department 
should include these costs in calculating 
the effective preferential interest rate. 

Department's position: We disagree. 
Regardless of whether the costs of these 
loans is higher or lower than the 
guideline rates, the benefit received by 
the companies’ borrowing under this 
program is the difference between what 
they are paying and what they 
otherwise would pay. Further, the 
Brazilian government has provided no 
evidence that an increased volume of 
loans causes higher-effective costs. 

Comment 5: The Brazilian government 
argues that, in determining the cash 
deposit rate for CACEX export financing 
(Resolution 1009}, the Department 
should base its calculation on historic 
loan use instead of maximum eligibility. 
The Department verified that companies 
did not borrow the legal maximum 
amount. The Department has not taken 
into account the program-wide change 
caused by Resolution 1009, which should 
reduce the cash deposit rate 
considerably. 

Department's position: We normally 
take into account program-wide changes 
in calculating cash deposit rates when 
we can adequately assess the effects of 
those changes. In this case, Resolution 
950 and 1009 altered the CA.CEX export 
financing program to such an extent that 
we do not believe that the use rate in 
the review period is indicative of the 
current benefit from this program. At 
verification, we did not receive 
adequate information on each 
company’s use of Resolution 950 and 
1009 loans because the program had 
only recently been implemented. 
Further, since eligibility rates vary from 
year to year, it would be inappropriate 
to use 1984 loan eligibility rates to set a 
current cash deposit rate. Therefore, we 
used the maximum loan eligibility rate 
to set the current cash deposit rate. 

Comment 6: The Brazilian government 
argues that, in calculating the cash 
deposit rate for CACEX export 
financing, the Department incorrectly 
assumed that the loan eligibility rate is 
the same for all products. The 
Department should use the 15 percent 
maximum eligibility rate for castor oil 
products rather than the 20 percent 
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maximum eligibility rate available in 
Brazil. Failing that, the Department 
should use a weighted average of the 
eligibility rates of all products exported 
by the companies. 

Department's position: We disagree. 
CACEX export loans are tied to general 
exports whose eligibility rates vary, not 
to exports of only castor oil. In addition, 
we do not have sufficient information to 
weight average the eligibility rates of all 
products exported by the companies. 

Comment 7: The Brazilian government 
claims that, in calculating the short-term 
interest rate benchmark, the Department 
should not include the tax on financing 
transactions (“the IOF”). The IOF is an 
indirect tax on the financing of 
physically incorporated inputs. 
Considering the IOF tax to be an 
integral part of the commercially- 
available rate (i.e., considering 
exemption from the tax to be a subsidy) 
is contrary to the General Agreement on 
Tariffs and Trade and U.S. law, both of 
which permit the non-excessive rebate 
of indirect taxes. 

Department's position: We have 
considered and rejected this argument in 
other Bazilian countervailing duty cases. 
See, e.g., Certain Castor Oil Products 
from Brazil (48 FR 40534, September 8, 
1983). 

Comment 8: The Brazilian government 
and SANBRA argue that the Department 
overstated the cash deposit rate by 
assuming both maximum use of the 
CACEX export financing program and 
historic use of the incentives for trading 
companies program. Since both 
financing programs are mutually 
exclusive, the Department should either 
weight the cash deposit rate for the 
CACEX export financing program by the 
volume of exports made by each 
producer during the review period or 
eliminate the incentive for trading 
companies financing program from the 
calculation of the cash deposit rate. 

Department's position: We agree. We 
have eliminated the incentives for 
trading companies program's rate of 0.85 
percent ad valorem from the calculation 
of the cash deposit rate. 

Comment 9: The Brazilian government 
contends that since one company, 
Braswey, provided proof on its tax form 
and financial statements that it had 
made investments in specified 
companies and funds, the department 
should use the effective tax rate for that 
company to calculate the benefit from 
the income tax exemption program. 

Department's Position: We disagree. 
At verification, Braswey did not 
provided proof that it had made 
investments in the specified companies 
and funds. Therefore, we used ‘the 
nominal tax rate to calculate Braswey's 


benefit from the income tax exemption 
for export earnings program. 

Comment 10: The Brazilian 
government claims that the Department 
incorrectly allocated ‘the benefits from 
the icome tax exemption for export 
earnings program over export sales 
instead of total sales. Since the program 
rebates direct taxes, it is a domestic 
subsidy, which requires the Department 
to allocate the benefit over total sales. 

Department's Position: We disagree. 
When the amount of benefit received 
under a program is tied directly or 
indirectly to a company’s level of 
exports, that program is an export 
subsidy. Under this program, exports are 
necessary to receive a benefit, and the 
level of exports determines the level of 
benefit. Therefore, we will continue to 
allocate benefits from this program over 
export sales instead of total sales. 

Comment 11: The Brazilian 
government argues that CIC-CREGE 14- 
11 loans are not countervailable because 
they are non-government loans granted 
in accordance with commercial 
considerations. Although the nominal 
interest rates on these loans during the 
review period were somewhat below the 
commercial interest rates, commission 
costs, collateral and foreign exchange 
requirements effectively increased 
nominal rates to the range of 
commercial rates. Further, the 
Department should not calculate a cash 
deposit rate for this program because 
the nominal rates on these loans now 
approximate commercial rates. 

Department's Position: The Brazilian 
government has not provided adequate 
information to allow us to consider this 
loan program to be provided without 
government direction or to-be provided 
on terms consistent with commercial 
loans. 

Comment 12: The Brazilian 
government believes that the Industrial 
Development Council's (“CDI”) Decree 
Law 1137, which provides for 
accelerated depreciation for Brazilian- 
made capital goods, is not limited to an 
industry or group of industries, and is 
therefore not countervailable. If the 
program were countervailable, the 
Brazilian government believes that the 
department should not calculate a cash 
deposit rate for this program because 
the companies’ 1985 tax forms showed 
that the amount of accelerated 
depreciation claimed was exceeded by 
the amount of accelerated depreciation 
“recaptured” (i.e., added back to the net 
profit in an amount equal to that 
claimed in prior years). The recapture 
eliminates any net tax effect. 

Department's Position: We disagree. 
We have found that CDI benefits are 
provided by the government to specific 


45499 


industries. See, Certain Carbon Steel 
Products from Brazil (49 FR 17988, April 
26, 1984). 

We agree that we should adjust the 
cash deposit rate by subtracting the 
amount of recapture attributable to CDI 
from the amount of accelerated 
depreciation attributable to CDI. 
However, since the company did not 
provide the relevant verification 
documents that would allow us to make 
this calculation, we cannot adjust the 
cash deposit rate. 

Comment 13: The Brazilian 
government contends that the 
department took into account only a 
portion of the export tax imposed by the 
Brazilian government and paid by the 
companies on exports of certain castor 
oil products. Beginning November 1, 
1984, the Brazilian government began to 
phase-out the IPI export credit premium 
but did not make corresponding 
reductions in the offset tax. Therefore, 
the companies paid offset taxes greater 
than the amount of premium received. 
Since section 771(6) of the Tariff Act 
requires the Department to consider the 
full amount of export taxes paid during 
the review period, the Department 
should count the overpayments as an 
offset against the total subsidy received 
on the exported product. 

Department's Position: We disagree. 
Section 771(6) (C) of the Tarrif Act 
provides that: 


for the purpose of determining the net 
subsidy, the administering authority may 
subtract from the gross subsidy the amount of 
. . export taxes, duties or other charges 
levied on the export of the merchandise to 
the United States specifically intended to 
offset the subsidy received. (emphasis added) 


The statute gives the Department the 
authority to take into account a tax 
which is specifically intended to offset 
the subsidy received. In this case, the 
offset tax was specifically intended to 
offset the subsidy received by each 
company from the IPI export credit 
premium. Therefore, we have offset 
completely the subsidy received by each 
company only from the IPI export credit 
premium program. 

Comment 14: SANBRA contends that 
the Department should have published 
company-specific rates instead of a 
country-wide rate. SANBRA argues that 
there are significant differences in the 
programs used by each company, the 
individual rates for each company, and 
that no administrative burden would 
result from the use of company-specific 
rates. Further, SANBRA believes that 
this case is similar to the final 
affirmative countervailing duty 
determination and order on portland 
hydraulic cement and cement clinker 
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from Mexico (48 FR 43063, September 21, 
1983), in which the Department set 
company-specific rates based on 
product characteristics such as price 
sensitivity and market conditions. 

Department's Position: We disagree. 
We have addressed this issue at length 
in our notice of final results of 
countervailing duty administrative 
review on portland hydraulic cement 
and cement clinker from Mexico (50 FR, 
51732, December 19, 1985). 

Section 607 of the Trade and Tariff 
Act of 1984 directs the Department to 
apply a country-wide rate unless a 
significant differential is found between 
companies receiving benefits. We do not 
find any significant differentials 
between companies in this case. See, 
Phillip Brothers, Inc. v. United States 
(CIT Slip Op. 86-107). 


Final Results of Review 


After reviewing all of the comments 
received, we determine the net subsidy 
to be 2.66 percent ad valorem for the 
period of review. 


The Department will therefore instruct 
the Customs Service to assess 
countervailing duties of 2.66 percent of 
the f.o.b. invoice price on all shipments 
of this merchandise exported on or after 
January 1, 1984 and on or before 
December 31, 1984. 


The changes noted in the analysis of 
comments section and the change in the 
CACEX export financing program 
increase the total duty deposit rate to 
3.82 percent ad valorem. Therefore, the 
Department will instruct the Customs 
Service to collect a cash deposit of 
estimated countervailing duties, as 
provided by section 751(a)(1) of the 
Tariff Act, of 3.82 percent of the f.o.b. 
invoice price on all shipments of certain 
castor oil products from Brazil entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice. This deposit 
requirement shall remain in effect until 
publication of the final results of the 
next administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 355.10 of the Commerce 
Regulations (19 CFR 355.10). 


Dated: December 16, 1986. 


Gilbert B Kaplan, 


Deputy Assistant Secretary, Import 
Administration. 


(FR Doc. 86-28534 Filed 12-18-86; 8:45am] 
BILLING CODE 3510-Ds-m 


Short Supply Review on Certain Steel 
Slabs: Request for Comments 


AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 

ACTION: Notice and request for 
comments. 


SUMMARY: The Department of 
Commerce hereby announces its review 
of a request for a short supply 
determination under Article 8 of the 
U.S.-EC Arrangement Concerning Trade 
in Certain Steel Products and the U.S.- 
Brazil Arrangement Concerning Trade in 
Certain Steel Products, and Paragraph 8 
of the U.S.-Japan Arrangement 
Concerning Trade in Certain Steel 
Products, with respect to certain carbon 
and alloy steel slabs. 

DATE: Comments must be submitted no 
later than ten days from publication of 
this notice. 

ADDRESS: Send all comments to 
Nicholas C. Tolerico, Acting Director, 
Office of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Ave., NW., Washington, 
DC 20230, Room 3099. 

FOR FURTHER INFORMATION CONTACT: 
Richard O. Weible, Office of 
Agreements Compliance, Import 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Ave., NW., Washington, DC 20230, 
Room 3099, (202) 377-0159. 
SUPPLEMENTARY INFORMATION: Article 8 
of the U.S.-EC Arrangement Concerning 
Trade in Certain Steel Products and the 
U.S.-Brazil Arrangement Concerning 
Trade in Certain Steel Products, and 
Paragraph 8 of the U.S.-Japan 
Arrangement Concerning Trade in 
Certain Steel Products, provide that if 
the U.S. “. . . determines that because 
of abnormal supply or demand factors, 
the U.S. steel industry will be unable to 
meet demand in the U.S.A. for a 
particular product (including substantial 
objective evidence such as allocation, 
extended delivery periods, or other 
relevant factors), an additional tonnage 
shall be allowed for such product.. . .” 

We have received a short supply 
request for the following types of 
continuously cast carbon and alloy 
steel: 

1. Carbon steel slabs in widths of 24 
and 34.5 inches, with a carbon content 
ranging between 0.24 and 0.36 percent 
and a manganese content ranging 
between 1.25 and 1.50 percent, all to be 
calcium treated, which may or may not 
contain boron or molybdenum, to be 
used in the manufacture of oil country 
tubular goods; 
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2. Carbon steel slabs in widths 
ranging between 24 and 60.5 inches, 
with a carbon content ranging between 
0.08 and 0.28 percent and a manganese 
content ranging between 0.30 and 1.30 
percent, to be used in the manufacture 
of light flat rolled products, line pipe and 
specialty tubing; 

3. Slabs in grades 10B30, 1030, 1035, 
1040, 1050, 1060, 15B21, 1524, 1526, 4118, 
4130, 4137, 4140, 5046, 5120, 5130, 8620 
and 8630, in widths ranging between 24 
and 60.5 inches, but primarily in 24 and 
34.5 inch widths, for use in 
manufacturing light flat rolled products 
and specialty tubing. 

Any party interested in commenting 
on this request should send written 
comments as soon as possible, and no 
later than ten days from publication of 
this notice. Comments should focus on 
the economic factors involved in 
granting or denying this request. 

Commerce will maintain this request 
and all comments in a public file. 
Anyone submitting business proprietary 
information should clearly identify that 
portion of their submission and also 
provide a non-proprietary submission 
which can be placed in the public file. 
The public file will be maintained in the 
Central Records Unit, Import 
Administration, U.S. Department of 
Commerce, Room B-099 at the above 
address. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

December 15, 1986. 

[FR Doc. 86-28535 Filed 12-18-86; 8:45 am] 
BILLING CODE 3510-DS-M 


National Oceanic and Atmospheric 
Administration 


Permits; Foreign Fishing 


This document publishes for public 
review a summary of applications 
received by the Secretary of State 
requesting permits for foreign vessels to 
fish in the fishery conservation zone 
under the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act, 16 U.S.C. 1801 et seq.) 

Send comments on applications to: 
Fees, Permits and Regulations Division 

(F/M12), National Marine Fisheries 

Service, Department of Commerce, 

Washington, DC 20235 
or, send comments to the Fishery 
Management Council(s) which review 
the application(s), as specified below: 
Douglas G. Marshall, Executive Director, 

New England Fishery Management 

Council, 5 Broadway (Route 1), 

Saugus, MA 01906, 617/231-0422 
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John C. Bryson, Executive Director, Mid- 
Atlantic Fishery Management Council, 
Federal Building Room 2115, 320 South 
New Street, Dover, DE 19901, 302/674- 
2331 

Robert K. Mahood, Executive Director, 
South Atlantic Fishery Management 
Council, Southpark Building, Suite 306, 
1 Southpark Circle, Charleston, SC 
29407, 803/571-4366 

Omar Munoz-Roure, Executive Director, 
Caribbean Fishery Management 
Council, Banco De Ponce Building, 
Suite 1108, 809/753-4926 

Wayne E. Swingle, Executive Director, 
Gulf of Mexico Fishery Management 
Council, Lincoln Center, Suite 881, 
5401 West Kennedy Blvd., Tampa, FL 
33609, 813/228-2815 

Joseph C. Greenley, Executive Director, 
Pacific Fishery Management Council, 
Metro Building, Suite 420, 2000 S.W. 
First Avenue, Portland, OR 97201, 503/ 
221-6352 

Jim H. Branson, Executive Director, 
North Pacific Fishery Management 
Council, P.O. Box 103136, Anchorage, 
AK 99510, 907/274-4563 

Kitty M. Simonds, Executive Director, 
Western Pacific Fishery Management 
Council, 1164 Bishop Street, Room 


Nation, Vessel name, and Vessel type 


***Government of Japan: 
Sumi Maru No. 715, Longliner 
Akashi Maru No. 66, Pair Trawler . 
Akashi Maru No. 67, Pair Trawler. 
Akashi Maru No. 68, Pair Trawler. 
Akashi Maru No. 69, Pair Trawler. 
Akashi Maru No. 71, Pair Trawler. 
Akashi Maru No. 72, Pair Trawler. 
Akashi Maru No. 77, Pair Trawler 
Akebono Maru No. 22, Medium Stern Trawler... 
Akebono Maru No. 27, Medium Stern Trawler... 
Akebono Maru No. 32, Medium Stern Trawler... 
Akebono Maru No. 72, Medium Stern Trawler... 
Akebono Maru No. 77, Medium Stern Trawler... 
Akebono Maru No. 1, Medium Stern Trawler 
Anyo Maru No. 11, Medium Stern Trawler .... 
Anyo Maru No. 18, Medium Stern Trawler .... 
Anyo Maru No. 15, Medium Stern Trawler 
Chikubu Maru, Large Stern Trawler 
Daian Maru No. 188, ‘Medium Stern Trawier. 
Daikoh Maru, Cargo Transport Vessel ....... 
Dairyo Maru, Cargo/Transport Vessel 
Daishin Maru No. 28, Large Stern Trawter 
Eastern Reefer, Cargo/ Transport Vessel 
Fukuho Maru No. 18, Medium Stern Trawler 
Fukushin Maru No. 8, Medium Stern Trawier..... 
Fukuyoshi Maru No. 38, Medium Stern Trawter. 
Fuyo Maru, Cargo/Transport Vessel 
Habomai Maru No. 88, Longliner .. 
Hakurei Maru, Pair Trawler. 
Haruna Maru, Large Stern Trawler .... 
Hokkai Maru, Pair Trawler 
Hokushin Maru, Pair Trawler. 
Hokuto Maru, Pair Trawler .... 
Hoyo Maru, Factory Ship. 
Kaiyo Maru No. 11, Medium Stern Trawier ... 
Kakuyo Maru No. 1, Pair Trawler 
Kakuyo Maru No. 11, Pair Trawler 
Kakuyo Maru No. 12, Pair Trawler 
Kakuyo Maru No. 2, Pair Trawler. 
Kakuyo Maru No. 7, Pair Trawler... 
Kakuyo Maru No. 8, Pair Trawler... 
Kashima Maru, Factory Ship. 
Kashima Maru No. 8, Small Stern Trawler 
Koei Maru No. 15, Medium Stern Trawler . 
Kongo Maru, Large Stern Trawier............... 
Koshin Maru No. 18, Medium Stern Trawler . 
Koyo Maru No. 3, Large Stern Trawler 
Kunashiri, Cargo/Transport Vessel 


-«| JA-87-0313 
«4 JA-87-0210 . 
--| JA-87-2008 
--«| JA-87-2009 
| JA-B7-0211 
--| JA-B7-0214 . 
| JA-B7-0215 . 
| JA-87-0001 . 
~- JA-B7-0183 ..... 


1405, Honolulu, HI 96813, 808/523- 
1368 


For further information contact John D. 
Kelly or Shirley Whitted (Fees, Permits, 
and Regulations Division, 202-673-5319). 

The Magnuson Act requires the 
Secretary of State to publish a notice of 
receipt of all applications for such 
permits summarizing the contents of the 
applications in the Federal Register. The 
National Marine Fisheries Service, 
under the authority granted in a 
memorandum of understanding with the 
Department of State effective November 
29, 1983, issues the notice on behalf of 
the Secretary of State. 

Individual vessel applications for 
fishing in 1987 have been received from 
the Governments shown below. 


Dated: December 15, 1986. 


James E. Douglas, fr., 
Deputy Assistant Administrator For 
Fisheries, National Marine Fisheries Service. 


Fishery codes and designation of 
Regional Fishery Management Councils 
which review applications for individual 
fisheries are as follows: 


JA-87-1329 


| JA-B7-0166 ..... 
| JA-B7-0169 
| JA-87-0170 
-«| JA-B7-0171 
+=] JA-B7-0172 
-+| JA-B7-0173 
-«| JA-87-0177 
«| JA-87-0317 
.-| JA-87-0308 
--| JA-87-0307 
-| JA-87-0338 
sf JA-B7-0157 
| JA-87-1153 
«| JA-87-0541 
«| JA-87-1175 
«| JA-B7-0104 
.-| JA-87-0336 
«| JA-87-0553 
«| JA-87-0021 
«| JA-B7-1002 
--| JA-87-0569 
--.| JA-87-0600 
| JA-87-0528 
«| JA-87-0555 
--| JA-87-0304 
«| JA-87-0925 
-«| JA-87-0159 
«| JA-87-0013 
--| JA-87-0350 
«| JA-B7-0012 
--o| JA-87-0014 
-««| JA-87-D015 





ABS—Atlantic Billfishes and 
Sharks. 


BSA—Bering Sea and Aleu- 
tian Islands Groundfish. 

GOA—Gulf of Alaska.............. 

NWA—Northwest Aitantic 
Ocean. 

SNA—Snails (Bering Sea) 

wOC—Pacific Groundfish, 
(Washiington, Oregon and 
California). 

PBS—Pacific Billfishes and 
Sharks. 


Activity codes which specify 
categories of fishing operations applied 
for are as follows: 


port. 
| Processing and other support only. 

Vessei(s) in support of U.S. vessels 
Joint Venture. 

Cargo transport vessels with fish 
finding equipment on board will 
receive. an activity code 2 to 
enable them to perform both 
scouting as well as support activi- 
ties. 
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Nation, Vesse! name, and Vessel! type 


Kureha Maru, Pair Trawler scceef JA-87-0011 ... 
Mineshima Maru, Factory Ship ... ..| JA-87-0080 ... 
Mito Maru No. 82, Longline Fishing Vessel ..| JA-87-0611 ... 
Miyajima Maru, Factory Ship. ..| JA-87-1540 .... 
Jinkyu Maru No. 21, Longliner ..| JA-87-0191 
Ohtori Maru, Large Stern Trawler .. ..| JA-87-0342 
Otoha Maru, Pair Trawler JA-87-0010 
Rikuzen Maru, Large Stern Trawler sere] SA-87-0340 
Ryuho Maru No. 51, Small Stern Trawler ..| JA-87-1572 
Ryuyo Maru, Large Stern Trawler .. ..| JA-87-0280 
Koei Maru No. 8, Longliner ..| JA-87-0188 
Koryo Maru No. 32, Longliner ..| JA-87-01839 .... 
Koryo Maru No. 6, Longliner ..| JA-87-1241 .... 
Southern Reefer, Cargo/Transport Vessel .. ..| JA-87-0145 
..| JA-87-0240 
Takachiho Maru, Large Stern Trawler .. ..| JA-87-0291 .... 
Teisho Maru No. 18, Medium Stern Trawier ... ..| JA-87-0535 .... 
Tenyo Maru, Large Stern Trawler ..| JA-87-0352 
Tenyo Maru No. 2, Large Stern Trawler .. ..| JA-87-0332 
Tenyo Maru No. 3, Large Stern Trawler .. ..| JA-87-0333 
Tenyo Maru No. 5, Large Stern Trawler .. ..| JA-87-0334 
Tomi Maru No. 58, Medium Stern Trawler .. ..| JA-87-0643 BSA, GOA... 
Tomi Maru No. 83, Medium Stern Trawler .. ..| JA-87-1170 ..| BSA, GOA... 
Naniwa Maru No. 36, Tanker. ..| JA-86-0596 ..| BSA, GOA, SNA 
Tomi Maru No. 85, Medium Stern Trawler .. JA-87-0282 .... ..| BSA, GOA... 
Tsuda Maru, Large Stern Trawler JA-87-0337 .... ..| BSA, GOA... 
Western Reefer, Cargo/Transport Vessel ..| JA-87-0599 ..| BSA, GOA, N' 
Yamato Maru, Large Stern Trawler ..| JA-87-0339 a 
Yayoi Maru, Cargo/Transport Vessel .... ..| JA-87-0018 
Zao Maru, Large Stern Trawler ..| JA-87-0361 
Zuihoo Maru No. 28, Medium Stern Trawler ..| JA-87-0565 
Zuiyo Maru, Large Stern Trawler. ..| JA-87-0335 
Zuiyo Maru, No. 2, Large Stern Trawler... ..| JA-87-0351 
Zuiyo Maru No. 3, Large Stern Trawler... ..| JA-87-0331 .... 
Government of the Republic of Korea: 
No. 501 Dong Soo, Cargo/Transport Vessel KS-87-0119 
Government of the Netherlands: 
Alida, Large Stern Trawler NL-87-0006.... 
Annie Hillina, Medium Stern Trawier...... NL-87-0027 
Ariadne, Medium Stern Trawler... .| NL-87-0009 
Astrid, Large Stern Trawler .| NL-87-0028 
Cornelis Vrolijk FZN, Medium Stern Trawler .| NL-87-0014 
Dirk Dirk, Large Stern Trawler .| NL-87-0026 
Hendrika Johanna, Medium Stern .| NL-87-0025 
Holland, Large Stern Trawier.......... .| NL-87-0023 
Peer Sluis, Medium Stern Trawier.. .| NL-87-0024. 
Prins Bernhard, Large Stern Trawler NL-87-0007..... 
Zeeland, Large Stern Trawler NL-87-0022 
Government of the U.S.S.R.: 
18 Syezd Viksm, Large Stern Trawler... UR-87-0617 ... 
Alexandr Kraev, Large Stern Trawler .... .| UR-87-0003 .... ad 
Altayskie Gory, Cargo/Transport Vessel UR-87-0259 ... ..| BSA, GOA... 
Amurskiy Bereg, Cargo/Transport Vessel. UR-87-0750 ... BSA, GOA... 
Baganova, Large Stern Trawler .| UR-87-0758 .... .| BSA, GOA... 
Bereg Mechty, Cargo/Transport Vessel... .| UR-87-0753 ... .| BSA, GOA... 
Chukotskyi Bereg, Cargo/Transport Vessel . .| UR-87-0749 ... .| BSA, GOA... 
Dainiy Vostok, Factory Ship. .| UR-87-0783 .... BSA, GOA... 
Danko, Large Stern Trawler .| UR-87-0001 ... BSA, GOA, NWA... 
Fyodor Krainov, Large Stern Trawier..... .| UR-87-0206 ... .| BSA, GOA... 
Galifan Batarshin, Large Stern Trawler . UR-87-0190 ... .| BSA, GOA... 
izumrudnyi, Large Stern Trawler. .| UR-87-0747 ... .| BSA, GOA... 
Kalinovo, Large Stern Trawler ---| UR-87-0800... BSA, GOA... 
Kamenka, Medium Stern Trawler .| UR-87-0791 | BSA, GOA... 
Kargat, Large Stern Trawler .| UR-87-0198 ... ..| BSA, GOA... 
Khrustainyi Bereg, Cargo/Transport Vessel .... UR-87-0732 ... am 
Korenga, Large Stern Trawler : UR-87-0215 ... 
Lauma, Medium Stern Trawler. .| UR-87-0802 ... 
Lesogorsk, Large Stern Trawler .. a .| UR-87-0230 ... 
Lukomorye, Tanker Fuel/Water-......... .| UR-87-0763 ... 7 en 
Mys Chasovoy, Large Stern Trawler....................000» | UR-87-0176 ... .| BSA, GOA... 
Mys Grotovyi, Large Stern Trawler 00000... ececeene UR-87-0092 .| BSA, GOA... 
Mys limovyy, Large Stern Trawler ae .| UR-87-0204 ... .| BSA, GOA... 
Mys Kuriiskiy, Large Stern Trawler ................ .| UR-87-0711 ... .| BSA, GOA... 
Mys Kuznetsova, Large Stern Trawler ........... .| UR-87-0211 ... .| BSA, GOA... 
Mys Orekhova, Large Stern Trawler..............-..0-0 UR-87-0017 ... BSA, GOA... 
Mys Silina, Large Stern Trawler ...............cccsseseeseneeee UR-87-0183 ... ..| BSA, GOA... 
Mys Yudina, Large Stern Trawler... : .| UR-87-0025 ... .| BSA, GOA... 
Nadezhda, Large Stern Trawler.. .| UR-87-0061 ... .| BSA, GOA... 
Okhaneft, Tanker Fuel/Water... pee .| UR-87-0730 ... .| BSA, GOA... 
Ostrov Karaginskiy, Cargo/Transport Vessel .. .| UR-87-0255 ... BSA, GOA... 
Ostrov Lisyanskogo, Cargo/Transport Vessel..... .| UR-87-0256 ... BSA, GOA... 
Ostrov Shokaiskogo, Cargo/Transport Vessel... .| UR-87-0257 ... .| BSA, GOA... 
Planerist, Large Stern Trawier......... is .| UR-87-0715... .| BSA, GOA... 
Pogranichnik Streinikov, Large Stern Trawler . .| UR-87-02235 ... .| BSA, GOA... 
Polevod, Large Stern Trawler .| UR-87-0626 ... .| BSA, GOA... 
Rovoliutsioner, Large Stern Trawiler....... ‘ .| UR-87-0187 ... .| BSA, GOA... 
Rubinovyi, Large Stern Trawler .. .| UR-87-0716 ... .| BSA, GOA... 
Sajanskie Gory, Cargo/Transport Vessel .| UR-87-0262 ... .| BSA, GOA... 
Sekuschii, Medium Stern Trawler............ mala .| UR-87-0792 ... .| BSA, GOA... 
Soinechnyi, Bereg. a Vessel .. a .| UR-87-0485 ... .| BSA, GOA... 
Sovetsk, Factory Ship... favinede .| UR-87-0777 ... a 
Sovgavanj, Large Stern Trawler. Lidaidticesncitpeiainedl .| UR-87-0236 ... 
.| UR-87-0238 ... 
Taejnyi Bereg, Cargo/Transport Vessel .| UR-87-0770... 
Tainiki, Cargo/Transport Vessel = evel UR-87-0741 ... 
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Nation, Vessel name, and Vessel type Application number 


s+-eee]| UR-87-0795 ..| BSA, GOA 
..| UR-87-0202 . ..| BSA, GOA 
..| UR-87-0162 .. ud 
.-| UR-87-0794 . 
..| UR-87-0793 . 
..| UR-87-0046 . 
..| UR-87-0782 . 
..| UR-87-0801 . 
..| UR-87-0799 . 
..| UR-87-0786 . 
..| UR-87-0761 « 
UR-87-0726 


SP-87-0189 





‘| SP-87-0165.. 
‘| SP-87-0015.. 


.| SP-87-0107... 

.| SP-87-0170... 

.| SP-87-0167... 

.| SP-87-0190... 

.| SP-87-0073... 

.| SP-87-0171... 

.| SP-87-0111... 

.| SP-87-0191... 

.| SP-87-0054... 

.| SP-87-0180... 

.| SP-87-0040... 

.| SP-87-0133... 

.| SP-87-0043... 

.| SP-87-0036..... 

.| SP-87-0108... 

.| SP-87-0045... 

.| SP-87-0034... 

.| SP-87-0112... 

.| SP-87-0020... 

.| SP-87-0066... 

.| SP-87-0136... 

.| SP-87-0137... 

.| SP-87-0021... 

.| SP-87-0113... 

.| SP-87-0186... 

.| SP-87-0077... 

.| SP-87-0023... 

.| SP-87-0185... 

Puente Toralla, Small Stern Trawier.... .| SP-87-0052.... 
Punta de Robaleira, Smali Stern Trawler .| SP-87-0148... 
Rio Verdugo, Medium Stern Trawier.... .| SP-87-0065... 
Suemar Dos, Smaii Stern Trawler... .| SP-87-0143... 
Suemar Uno, Medium Stern Trawler ... .| SP-87-0059... 
.| SP-87-0114.... 

.| SP-87-0101... 

Tito Marquez, Medium Stern Trawler .. .| SP-87-0038.... 
Ur Ertza, Medium Stern Trawler... .| SP-87-0110... 
Vilachan, Medium Stern Trawler .. .| SP-87-0078..... 
c .| SP-87-0145... 

.| SP-87-0051 ... 

.| SP-87-0039..... 

.| SP-87-0022... 

..| SP-87-0053... 


[FR Doc 86-28459 Filed 12-18-86; 8:45 am] 
BILLING CODE 3510-22-M 





45504 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Adjusting the Import Limits for Certain 
Cotton And Man-Made Fiber Textile 
Products Produced or Manufactured in 
Macau 


December 10, 1986. 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on December 17, 
1986. For further information contact 
Diana Solkoff, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, please refer 
to the Quota Status Reports which are 
posted on the bulletin boards of each 
Customs port. For information on 
embargoes and quota re-openings, 
please call (202) 377-3715. 


Background 


A CITA directive dated December 10, 
1985 (50 FR 50934) established limits for 
certain specified categories of cotton, 
wool and man-made fiber texitle 
products, including Categories 333/334/ 
335, 347/348, 641 and 647/648, produced 
or manufactured in Macau and exported 
during the agreement year which began 
on January 1, 1986 and extends through 
December 31, 1986. Under the terms of 
the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of 
December 29, 1983 and January 9, 1984 
between the Governments of the United 
States and Macau, the restraint limits 
for the foregoing categories are being 
increased by application of swing for 
the 1986 agreement year. In the letter 
which follows this notice the CITA 
Chairman directs the Commissioner of 
Customs to implement the adjusted 
limits. 


A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924}, December 14, 
1983, (48 FR 55607), December 30, 1983 
(48 FR 57584), April 4, 1984 (49 FR 
13397), June 28, 1984 (49 FR 26622}, July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), and in Statistical 
Headnote 5, Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1986). 


William H. Houston I, 


Chairman, Committee for the Implementatian 
of Textiles Agreements. 


Committee for the Implementation of Textile 

Agreements 

December 10, 1986. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229. 

Dear Mr. Commissioner: This directive 
further amends, but does not cancel, the 
directive of December 10, 1985 from the 
Chairman, Committee for the Implementation 
of Textile Agreements, which established 
restraint limits for certain cotton, wool, and 
man-made fiber textile products, produced or 
manufactured in Macau and exported during 
the agreement year which began on January 
1, 1986 and extends through December 31, 
1986. 

Effective on December 17, 1986, the 
directive of December 10, 1985 is hereby 
further amended to adjust the previously 
established restraint limits for the following 
categories under the terms of the Bilateral 
Cotton, Wool and Man-Made Fiber Textile 
Agreement of December 29, 1983 and January 
9, 1985,.as amended: 


134,647 dozen of which not 
more than 69,273 dozen shall 
be in Category 333/335. 

403,327 dozen. 


exported after December 31, 1985. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
US.C. 553 (a){1). 

Sincerely, 


William H. Houston, III, 

Chairman, Committee for the Implementation 
of textile Agreements. 

[FR Doc. 86-28525 Filed 12-18-86; 8:45 am] 
BILLING CODE 3510-DR-M 


Adjusting Import Limits for Certain 
Cotton and Man-Made Fiber Textile 
Products Produced or Manufactured in 
Thailand. 


December 16, 19886. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on December 17, 
1986. For further information contact 
Kathy Davis, International Trade 
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Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
202} 377-4212. For information on the 
quota status of this limit, please refer to 
the Quota Status Reports which are 
posted on the bulletin beards of each 
Customs port or call (202) 535-9480. For 
information on embargoes. and quota re- 
openings, please call (202} 377-3715. 


Background 

The Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of fuly 27 
and August 9, 1983 between the 
Governments of the United States and 
Thailand provides, among other things, 
for the borrowing of yardage from the 
succeeding year’s level with the amount 
used being deducted from the level in 
the succeeding year, or restored, if 
deducted but not used (carryforward). 
At the request of the Government of 
Thailand, special carryforward is being 
applied to the restraint limit previously 
established for cotton and man-made 
fiber textile products in Categories 330- 
359 and 630-659, as @ group, produced or 
manufactured im Thailand and exported 
during the agreement period which 
began on December 1, 1985, and extends 
through December 31, 1986. (See 50 FR 
49438.) In the letter which follows this 
notice, the Chairman directs the 
Commissioner of Customs to increase 
the limit from 94,887,476 square yards to 
99,887,476 square yards for the 
agreement year which began on 
December 1, 1985 and. extends through 
December 31, 1986, to account for 
special carryforward. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709}, as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924], December 14, 
1983 (48 55607), December 30, 1983 (48 
FR 57584), April 4, 1984 (49 FR 13397), 
June 28, 1984 (49 FR 26622), July 16, 1984 
(49 FR 28754), November 9, 1984 (49 FR 
44782), and in Statistical Headnote 5, 
Schedule 3 of the Tariff Schedules of the 
United States Annotated (1986). 

William H. Housten IH, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


December 16, 1986. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229. 

Dear Mr. Commissioner: This directive 
further amends, but does net cancel, the 
directive of November 27, 1985, which 
prohibited entry into the United States of 
certain cotton, wool and man-made fiber 
textile products, produced or manufactured in 
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Thailand and exported during the agreement 
period which began on December 1, 1985 and 
extends through December 31, 1986. 

Effective on December 17, 1986, the 
directive of November 27, 1985 is hereby 
further amended to include an adjusted # 
restraint limit for Categories 330-359 and 
630-659, as a group, to 99,887,476 square 
yards.? 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 
William H. Houston, Il, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 86-28561 Filed 12-18-86; 8:45 am] 
BILLING CODE 3510-DR-M 


Adjusting the Import Limit for Certain 
Cotton and Man-Made Fiber Textile 
Products Produced or Manufactured in 
Thailand 


December 16, 1986. 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on December 22, 
1986. For further information contact 
Kathy Davis, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202)377-4212. For information on the 
quota status of these limits, please refer 
to the Quota Status Reports which are 
posted on the bulletin boards of each 
Customs port. For information on 
embargoes and quota re-openings, 
please call (202) 377-3715. 


Background 


A CITA directive (as amended), 
establishing import limits on specified 
categories of cotton, wool and man- 
made fiber textile products, produced or 
manufactured in Thailand and exported 
during the twelve-month period which 
began on January 1, 1986, was published 
in the Federal Register on December 26, 
1985 (50 FR 52825). Under the terms of 
the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of July 27 
and August 8, 1983, as amended and 
extended, between the Governments of 
the United States and Thailand, the 
restraint limits for Categories 319 and 


1 According to the terms of the bilateral 
agreement of July 27 and August 8, 1983, 
administrative arrangements or adjustments may be 
made to resolve problems arising in the 
implementation of the agreement. 

2 The limit has not been adjusted to account for 
any imports exported after November 30, 1985. 


605 pt. (only TSUSA number 310.9500) 
are being increased by the application of 
carryforward for the agreement year 
which began January 1, 1986. 
Carryforward is an amount borrowed 
from the category limit for succeeding 
agreement year and, to the extent used, 
is deducted from the limit for the 
succeeding year. In addition, incorrect 
charges of 42,997 pounds will be 
deducted from the imports charged to 
the current agreement year’s limit for 
Category 605pt. The limit is currently 
filled. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983, (48 FR 55607), December 30, 1983 
(48 FR 57584), April 4, 1984 (49 FR 
13397), June 28, 1984 (49 FR 26622), July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), July 14, 1986 (51 FR 25386) 
and in Statistical Headnote 5, Schedule 
3 of the Tariff Schedules of the United 
States Annotated (1986). 

William H. Houston II, 


Chairman, Committee for the Implementation 
of Textiles Agreements. 


Committee for the Implementation of Textile 
Agreements 
December 16, 1986. 


Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229. 

Dear Mr. Commissioner: This directive 
further amends, but does not cancel, the 
directive of December 19, 1985 from the 
Chairman of the Committee for the 
Implementation of Textile Agreements which 
established restraint limits for certain 
specified categories of cotton, wool and man- 
made fiber textile products, produced or 
manufactured in Thailand and exported 
during 1986. 

Effective on December 22, 1986, the 
directive of December 19, 1985 if hereby 
further amended to increase the previously 
established restraint limits for the following 
categories under the terms of the Bilateral 
Cotton, Wool and Man-Made Fiber Textile 
Agreement of July 27, and August 8, 1983, as 
amended and extended, between the 
Governments of the United States and 
Thailand: * 


1 The Agreement provides in part, that: (1) under 
certain specified conditions, certain specific limits 
or sublimits may be exceeded by not more than 7 
percent for cotton and man-made fiber and 1 
percent for wool products, provided that the amount 
of the increase is compensated for by an equal 
square yards equivalent decrease in another 
specific limit in the same group. (2) specific limits 
may be increased for carryover up to 11 percent and 
carryforward up to 6 percent of the applicable 
category limit; and (3) administrative arrangements 
or adjustments may be made to resolve problems 
arising in the implementation of the agreement. 


Adjusted 12-mo. restraint limit * 


7,574,862 square yards. 
576,458 pounds. 


apes, 000 Dene eeeted, Fe epee for any 
exported after December 31, 1985. 
in Category 605, only TSUSA number 310.9500. 

Also effective on December 22, 1986, 
imports charged to the current agreement 
year's limit for Category 605pt. should be 
reduced by 42,997 pounds. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 
William H. Houston III, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 86-28562 Filed 12-18-86; 8:45 am] 


BILLING CODE 3510-DR-M 


Adjusting the Import Limits for Certain 
Wool and Textile Products Produced 
or Manufactured in Uruguay 


December 12, 1986. 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on December 19, 
1986. For further information contact 
Janet Heinzen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202)377—4212. For information on the 
quota status of these limits, please refer 
to the Quota Status Reports which are 
posted on the bulletin boards of each 
Customs port. For information on 
embargoes and quota re-openings, 
please call (202) 377-3715. 


Background 


The Bilatera) Wool Textile 
Agreement, effected by exchange of 
notes dated December 30, 1983 and 
January 23, 1984, as amended, between 
the Governments of the United States 
and Uruguay establishes, among other 
things, specific limits for women’s, girls’, 
and infants’ wool coats in Category 435 
and wool skirts in Category 442, 
produced or manufactured in Uruguay 
and exported during the period which 
begin on July 1, 1986 and extends 
through June 30, 1987. The agreement 
provides for carryover of shortfalls in 
certain categories from the previous 
agreement year (carryover). 

In the letter which follows this notice 
the Chairman of CITA directs the 
Commissioner of Customs to increase 
the specific limits for Categories 435 and 





442 to 45,406 dozen and 30,270 dozen, 
respectively. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 43, 1982 (47 CR 55709} as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983, (48 FR 55607), December 30, 1983 
(48 FR 57584), April 4, 1984 (49 FR 
13397), jume 28, 1984 (49 FR 26622), pully 
16, 19864 (49 FR November 9, 1984 
(49 FR 44782}, fuly 14, 1996 (51 FR 253986) 
and in Stetistical Headnote, 5, Schedule 
3 of the Tariff Schedules of the United 
States Annotated (1986). 

William H. Houston, III, 
Chairman, Committee for the lmplementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 

December 12, 1986. 

Commissioner of Customs, 

ao of the Treasury, Washington, DC 


Deer Mr. Commissioner: On August 7, 1986, 
the Chairman, Committee for the 
Implementation of Textile Agreements, 
directed you to prohibit entry of certain woah 
textile products exported. during the twelve- 
month period beginning on July 1, 1986 and 
extending through June 30, 1987, produced or 
manufactured in Uruguay, in excess of 
designated restraint limits. The Chairman 
further advised you that the limits are subject 
to adjustment." 

Effective on December 19, 1986, paragraph 
1 of the dizective of August 7,. 1986 is hereby 
amended to include the following adjusted 
restraint limits for wool textile products in 
Categories 435 and. 442: 


aaa 
The Committee for the Implementation of 

Textile Agreements has determined that 

these actions fall within the foreign affairs 

exception to the rulemaking provisions. of 

U.S.C. 553. 

Sincerely, 

William H. Houston, Il, 

Chairman, Committee far the kaplementation 

of textile Agreements. 

[FR Doc. 86-28526 Filed 12-18-86; 8:45am] 
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The term “adjustment” refers to those 
provisions of the Bilateral. Wool Textile Agreement 
of December 30,.1983 and January 23, 1984, as: 
amended and extended, between the Governments 
of the United States and Uruguay, whictr provide, iir 
past, that: (1), specific limits may. be adjusted for 
carryover and carryforward; and (2), administrative 
arrangements or adjustments. may be made to 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 


Precurement List 1987, Addition 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Addition to. Procurement List. 


SUMMARY: This action adds ta 
Procurement List 1987 commodities to be 
produced by workshops for the blind or 
other severely handicapped. 
EFFECTIVE DATE: January 19,, 1987. 
ADDRESS: Committee for Purchase from 
the Blind and Other Severely 

, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 
FOR FURTHER INFORMATION CONTACT: 
C.W. Fletcher, (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On 
August 25, 1986 the Committee for 
Purchase for the Blind and Other 
Severely Handicapped published notice 
(51 FR 30263) of addition to Procurement 
List 1987, November 3, 1986 (51 FR 
39946). Comments were received from 
two commercial firms, HLI Lordship 
Industries, Inc. (hereafter “Lordship”) 
and Milspec Industries, Inc. (hereafter 
' ‘Milspec’), ), which in the past had 
received contracts from the Government 
to produce one or more of the seven 
medals and medal sets. The major 
issues they raised were regarding the 
amount of production the workshop 
would actually perform, the workshop’s 
qualification with respect to employing 
at least 75% severely handicapped direct 
labor in producing the items, the 
workshop’s capability to produce the 
items including the reliability of its 
subcontractors, the relative benefit to 
severely handicapped workers. in the 
workshop, the impact on the two firms, 
and the provision of inadequate notice 
by the Committee of the issues raised in 
this proceeding, Comments 


recommending approval of the action 
were also conhenhies from the workshop 


proposing to produce the medals and 
medal sets, Elwyn Institutes (hereafter 
“Elwyn"}, and from the central nonprofit 
agency, the National Industries for the 
Severely Handicapped, representing the 
workshop. 


Background 

On January 27,1984, the Committee 
approved. the addition. to the 
Procurement List of the medal and six 
medal sets listed below. On [une 4, 1986, 
the United States Court of Appeals for 
the Fourth Circuit dizected that tle 
Committee's decision be set aside due to 
the inadequacy of tire 
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statement in the Committee's notice of 
January 27, 1984. The United States. 
District Court for the Easterm District of 
Virginia, by order dateci August 20, 1986, 
vacated the decision of the Committee 
which added the medal and six medal 
sets to the Procurement List. This action 
reflects the Committee's decision on the 
suitability of the addition of the seven 
medals and medal! sets listed belaw to 
the Procurement list. 


Production in Workshop 


Lordship commented that the 
of the medal pendant 

constitutes about 70% of the Labor 
required to preduce a complete medal or 
medal set and that the labor required te 
produce the medal pendant, which the 
workshop plans to subcontract, should 
be included im determining the 
workshop’s ratio of severely 

i d direct labor in producing 
the medal and medal sets. The comment 
raises two issues. The first relates to 
how much of the manufacturing process 
a workshop must perform on a 
commodity im order for the work to 
qualify as production under Pub. L. 92- 
28 as amended (41 U.S.C. 46-48c). The 
second concerns whether any direct 
labor hours: performed by 
subcontractors should be included in 
determining if the workshop will 
produce the commodity employing at 
least 75% blind or other severely 
handicapped direct labor. 

The Committee has defined 
production im its regulations (41 CFR 51- 
4.5). 

Those regulations clearly do not 
require that a workshop perform all of 
the manufacturing operations involved 
in order to qualify as a producer of a 
commodity. The definition of production 
in the Committee's regulations parallels 
that of a “manufacturer” contained in 
the regulations implementing the Walsh- 
Healey Public Contracts: Act (41 U.S.C. 
36-45). Those regulations. (41 CFR 50- 
206.52} state in part: 


“ firm which produces final items or its 
premises: by assembling component parts, all 
or some of which have been purchased from 
others, will generally be considered to be a 
‘manufacturer’ where it performs a series of 
assembly operations utilizing machines, tools 
and workers which constitute substantial and 
significant fabrication or production of the 
desired: product.” 


Lordship has submitted data which 
shows that, using that firm’s 
manufacturing processes, 70% of the 
total produetion time: is involved in 
manufacturing the pendant, which 
operation the workshop plans to 
subcontract. 
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Elwyn reports that, based on the 
manufacturing times required under its 
method of operations to produce the 
drape and service bar and to package 
the completed medal set, and the times 
reported by its subcontractors to 
produce the pendant, between 64% and 
80% of the total time required to produce 
the medal set, including the production 
of the pendant, would be performed in 
the workshop. If the total time is 
determined by using Elwyn’s time to 
produce the drape and service ribbon 
and for packaging and Lordship’s time to 
produce the pendant, at least 60% of the 
total production time would be 
performed in the workshop. 

Based on Elwyn’s manufacturing 
methods and the operations it would 
perform in producing the medals and 
medal sets, Elwyn clearly meets the 
definition of production both under the 
Committee's regulations and as a 
manufacturer under the Walsh-Healey 
regulations. 


Qualification of Workshop 


Lordship commented that the portion 
of the production performed by Elwyn’'s 
subcontractors should be considered in 
determining if Elwyn will produce the 
medals and medal sets employing 75% 
severely handicapped direct labor. 

The definition of a qualified nonprofit 
agency for the blind or such agency for 
other severely handicapped under Pub. 
L. 92-28 (41 U.S.C. 48b (3) and (4) limite 
the direct labor hours used in 
determining the 75% criterion to the 
direct labor hours performed by 
individuals who are employed in the 
agency. Similarly, the Committee has 
required workshops proposing the 
addition of a commodity or service to 
the Procurement List, to report on the 
ratio of blind or other severely 
handicapped labor it expects to employ 
in the workshop in producing the 
commodity or providing the service if it 
is added to the Procurement List. In the 
case of a commodity, as long as the 
workshop meets the definition of 
production under Committee 
regulations, the number of hours 
performed by any subcontractors has no 
bearing whatsoever on the ratio of 
direct labor performed in the workshop, 
whether in the production of a particular 
commodity or in ths overall direct labor 
hours used in the production or 
provision of commodities or services in 
the agency. 

In the fiscal year ending September 
30, 1985 (the most recent year for which 
the Committee has a report), Elwyn 
employed severely handicapped 
individuals for 97.8% of the total direct 
labor hours performed in the agency. 
Elwyn plans to employ severely 


handicapped persons to perform 100% 
percent of the direct labor required in 
the workshop to produce the seven 
medals and medal sets. Thus, Elwyn 
meets the requirements as a qualified 
agency for other severely handicapped. 

Lordship has questioned Elwyn’s 
estimates of handicapped labor to 
produce the seven medals and medal 
sets. The workshop determines 
productivity rates by comparing 
performance by the severely 
handicapped client with the timed 
actual performance of a non- 
handicapped employee. At this point, 
Elwyn has considerable experience in 
producing over 600,000 medals and 
medal sets and has adjusted its reported 
production times to reflect that 
experience. 

Lordship has also questioned the 
basis for Elwyn’s productivity factor in 
estimating the amount of severely 
handicapped labor used to produce the 
medals and medal sets. 

Elwyn has submitted a letter which 
included a copy of a client payroll report 
selected at random, for a day in April 
1986. The report shows that, on that 
date, Elwyn had 29 clients working in 
the production of medals and medal sets 
and their productivity ranged from a low 
of 8.6% to a high of 48.3% with an 
average of slightly less than 25%. Using 
that productivity factor, the total 
handicapped direct labor hours in the 
workshop would equate to about 25 
handicapped man-years of labor. Thus, 
it appears that the 13.7 man-years 
estimated by the workshop is a very 
conservative number and, in reality, the 
addition of the seven medals and medal 
sets to the Procurement List would 
provide more than 20 man-years of 
severely handicapped employment. 


Capability of Workshop to Produce 


Lordship questioned the capability of 
the workshop to produce the medals and 
medal sets in compliance with 
Government specifications and delivery 
requirements and submitted documents 
concerning deficiencies reported by the 
procuring activity. The documents 
indicated that in one instance in 
December 1984, 2,240 medal sets were 
produced with the color sequence 
reversed on the ribbon drape which 
contained a number of colored stripes. 
The quantity of defective items still in 
the depot was returned to Elwyn for 
replacement. Elwyn was required to 
reimburse the Government for the full 
cost of the defective medals which had 
been issued. 

Other documents submitted indicate 
that Elwyn was unable to meet the 
delivery date for first article samples for 
one medal and one medal set. In May 
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and fuly of 1985, the workshop received 
conflicting instructions on the delivery 
of three medals and medal sets. When 
the discrepancies were pointed out to 
the procuring activity, the orders were 
amended to reflect the original delivery 
dates for the two items in question. The 
workshop met the required first delivery 
dates for both items. 

A third point concerned the box 
marking and the pads used in packaging 
of first article samples submitted for 
approval. Elwyn had acknowledged in 
its transmittal letter that the markings 
were incorrect and that the pads were 
not the correct pads. The procuring 
activity found that the medal set sample 
met the requirements of the contract, 
except for the deficiencies which Elwyn 
had already pointed out, and accepted 
the samples subject to the corrections of 
the packaging by the workshop. 

Between January 27, 1984 and October 
15, 1986, Elwyn produced about 620,000 
medals and medal sets for the 
Government. Except for the one instance 
in Elwyn’s initial stages of production 
where the ribbon was reversed, the 
procuring activity has reported no other 
problems with respect to the quality of 
the medals and medal sets which Elwyn 
has produced. 

Based on the data on recent 
shipments, Elwyn has generally been 
shipping ahead of schedule. 

The Committee requested the 
procuring activity to inspect Elwyn to 
determine its capability to produce the 
items being proposed for addition to the 
Procurement List. The procuring activity 
has waived the inspection of the 
workshop, thus indicating its 
satisfaction with the quality and 
delivery of the items produced by the 
workshop. Based on the preceding, the 
workshop is determined capable of 
producing the medals and medal sets in 
compliance with the Government's 
specifications and delivery 
requirements. 

Lordship has also questioned the 
reliability of the Elwyn’s subcontractors 
who provide the pendant and has stated 
that the Committee regulations, 
specifically 41 CFR 51-2.6(b), require the 
workshop to prove the reliability of its 
subcontractors and that no such proof 
has been provided. 

There is nothing in the referenced 
portion of the Committee’s regulations 
which requires the workshop to certify 
or prove the capability of its 
subcontractors. 

Based on Elwyn’s performance in 
producing and shipping medals and 
medal sets to the Government during the 
period that the items were on the 
Procurement List, itis obvious that its 
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subcontractors for the pendant are 
providing that component in a timely 
manner which is the best proof of their 
reliability. 

Lordship also questioned the 
workshop's capability to produce two of 
the medal sets at the Committee’s new 
fair market prices. The workshop has 
provided assurances of its ability to 
manufacture the seven medals and 
medal sets at the new fair market prices. 
The fact that a workshop may produce 
one or more items of a group of items at 
a loss is not unusual. The Committee 
has interpreted the definition of 
suitability in its regulation to mean that 
the workshop has the capability to 
produce the commodity or provide the 
service and is willing to do so at the fair 
market price established by the 
Committee. In this regard, the 
Committee has, from time-to-time, 
approved the addition of commodities to 
the Procurement List which a workshop 
had planned to produce at a loss. 
However, in each case, the workshop 
has provided assurances that it agrees 
to produce the commodity at the 
Committee's fair market price similar to 
the assurances provided by Elwyn in 
this case. 


Analysis of Procurements 


Before considering the possible impact 
on commercial firms who have produced 
the seven medals and medal sets in the 
past, it is appropriate to review the 
awards of contracts for medals, medal 
sets and decorations which have been 
produced by the Defense Personnel 
Support Center (DPSC) from January 1, 
1974 to September 30, 1986. 

During the ten years from January 1, 
1974 through December 31, 1983 (ending 
just prior to the addition of the seven 
medals and medal sets to the 
Procurement List on January 27, 1984), 
DPSC awarded contracts for those 
seven medals and medal sets totaling 
$1,687,937, or a yearly average of 
$168,794. During the five-year period 
from January 1, 1979 through December 
31, 1983, awards for those medals and 
medal sets totaled $1,337,635 for an 
average of $267,528. The records show 
that the procurements of these items 
were made on a very irregular basis. In 
fact, during both the ten-year and five- 
year periods, on the average, fewer than 
half of the seven medals were procured 
in any calendar year. 

In December 1982, an article entitled 
“Did You Get Your Medals” appeared in 
“Parade Magazine”, which was carried 
by a number of major newspapers 
throughout the country. As the result of 
that article and similar articles in 
veterans publications, a large number of 
veterans, particularly World War II 


veterans have been requesting the 
medals to which they were entitled. By 
mid-1984, the Army was receiving 
requests from veterans at a rate of 1,450 
per week or over 75,000 on an annual 
basis. Of the seven medals and medal 
sets, those primarily affected were the 
Army Good Conduct Medal Set, the 
Asiatic-Pacific Campaign Medal Set, the 
World War II Victory Medal Set, and 
the World War II Army of Occupation 
Medal Set. The increased demands for 
those medal sets resulted in orders to 
the workshop during 1984 and 1985 
which were substantially above any 
previous experience. DPSC’s current 
forecasts, which are based on recent 
demands for the seven medals and 
medal sets, reflect a reduction from the 
peak demand in 1984 and 1985, but 
overall, are still somewhat above the 
pre-1984 averages. 

Orders placed by DPSC with Elwyn in 
1984 and 1985 for the seven medals and 
medal sets totaled about $1,440,000. 

Prior to the Court Order of August 20, 
1986, the only procurement of any of the 
seven medals and medal sets planned 
during FY 1986 and FY 1987 was an 
order for 28,400 of the Asiatic-Pacific 
Campaign Medal Set with an estimated 
value of $48,280 scheduled for August 
1986. 

The medals and medal sets proposed 
for addition to the Procurement List, 
represent only seven of some 250 
medals, medal sets and decorations 
procured by DPSC. 

During the 10-year period ending 
December 31, 1983, DPSC awarded 
contracts with a total value of about 
$17,000,000 for all of the medals, medal 
sets, and decorations it procured. In 
calendar years 1984 and 1985 alone, 
DPSC awarded contracts valued at 
about $12,000,000 for all medals, medal 
sets, and decorations, an increase of two 
and one-half times the yearly average 
for the previous ten years. 

Over the 12-year period, the 
procurements of the seven medals and 
medal sets represented about 10% of the 
total value of all the medals, medal sets, 
and decorations procured by DPSC. 

Medals, medal sets, and decorations 
are a part of Federal Supply Class 8455 
which also includes such items as 
ribbons, lapel buttons, emblems, and 
insignia. DPSC reports that its awarded 
contracts in FY 1986 totaling over 
$8,000,000 for all items in Class 8455. 
Computing Impact 

As the result of the addition of the 
seven medals and medal sets to the 
Procurement List in January 1984, during 
the past two and one-half years the 
Government's requirements for those 
items have been provided by Elwyn. As 
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of November 20, 1986, no commercial 
firm had received an award for any of 
these items since September 1983, or 
more than three years earlier. 

Since there have been no recent 
procurements of these items from 
commercial suppliers and the quantities 
which were last procured from 
commercial suppliers do not reflect the 
current requirements for the items, the 
Committee approved a procedure for 
computing impact for the medals and 
medal sets at its meeting on September 
11, 1986. Under that procedure the 
contractor or contractors who received 
the last award for a particular medal or 
medal set prior to January 1984 (“last 
contractor”), is considered to be the 
“current contractor” and the value of 
impact for that medal or medal set is 
determined by multiplying the current 
estimated annual requirement by the 
current fair market price. The 
Committee has been provided 
information by DPSC, on the current 
requirements for each of the seven 
medals and medal sets. 

An exception to that procedure is if an 
award was made for a medal or medal 
set before the Committee has acted on 
the proposed addition of the item. In 
that case, the firm receiving the award is 
considered to be the current contractor 
for the item and the impact is the value 
of that firm’s contract divided by the 
number of years of requirements 
represented by the award. 

The total impact on each firm would 
be determined by adding the values of 
each item, as determined above for 
which that firm had recently been 
awarded a contract, or, where there had 
been no recent procurement, was the 
last contractor for the item prior to 
January 1984. 

As the result of the court order 
terminating DPSC procurements of 
medals and medal sets from Elwyn in 
August 1986, DPSC took action to 
procure from commercial sources the 
Asiatic-Pacific Campaign medal set and 
the Air Force Good Conduct medal set. 
DPSC issued solicitations for those two 
items in September 1986 which opened 
in October 1986, and awards are 
expected to be made shortly to the low 
bidder. 

Lordship submitted the lowest bid for 
both items. 

Applying the above procedures, the 
Committee has determined possible 
impact on the commercial firms which 
have received awards for the seven 
medals and medal sets during the past 
five years. 
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Impact on Lordship 


Lordship claims that the proposed 
addition will have a serious impact on 
that firm’s sales. Based on the data 
submitted by Lordship, that firm's sales 
in a recent 24-month period averaged 
about $5,200,000 on an annual basis. 
Applying the Committee’s procedure for 
evaluating impact discussed above, and 
assuming that Lordship will be awarded 
the contracts for the two medal sets for 
which that firm was the low bidder, the 
impact of the addition of the seven 
medals would result in the possible loss 
of sales of $298,600 which is less than 6% 
of Lordship’s annual sales. This is not 
considered to be serious impact, 
particularly in view of the fact that more 
than 95% of the Government's $8,000,000 
market for medals, decorations, insignia 
and similar items in Federal Supply 
Class 8455 will continue to be available 
for competitive bidding by Lordship. 

A more accurate assessment of the 
impact of the addition to the 
Procurement List of the seven medals 
and medal sets on Lordship’s sales can 
be made by comparing the value of 
awards to Lordship of medals, medal 
sets and decorations in calendar years 
1982 and 1983 (just prior to the addition 
of the seven items to the Procurement 
List} to awards it received during 
calendar years 1984 and 1985. The total 
value of Lordship’s awards for medals, 
medal sets, and decorations in 1982 and 
1983 was about $4,465,000. The total 
value of awards for the same items in 
1984 and 1985 was about $7,787,000. 
Thus, after the seven items were added 
to the Procurement List in January 1984 
the value of Lordship’s awards for 
medals, medal sets and decorations 
increased by about $3,322,000, or by 
74%, over the prior two years. 

The fact that Lordship’s awards have 
declined since April 1, 1986 cannot be 
attributed to the fact that the seven 
items were not available for competitive 
procurement. Prior to the issuance of the 
court order terminating orders to Elwyn, 
the only procurement the Government 
was expected to make in all of calendar 
year 1986 and the first 10 months of 1987 
was for the Asiatic-Pacific Campaign 
medal set with an estimated value of 
about $48,000. 

Based on awards to all contractors 
during the first nine months of 1986, it 
appears that DPSC’s procurement of 
medals, medal sets and decorations in 
calendar year 1986 will be about 
$2,000,000, or the lowest figure in eight 
years. 

Lordship states that the number of 
that firm’s employees has dropped from 
134 prior to 1984 to 102 at the present 
time. An analysis has been made of the 


contracts for the seven medals and 
medal sets awarded to Lordship in the 
four calendar years prior to January 1984 
to determine the labor hours and man- 
years which those contracts 
represented. The analysis shows that: 

a. Contracts awarded to Lordship for 
three of the seven items in 1980 totaled 
129,400 units representing less than 8,000 
man-hours of labor. 

b. Lordship received no awards for 
any of the seven items in 1981. 

c. Contracts awarded to Lordship for 
three of the seven items in 1982 totaled 
158,480 units which represented less 
than 10,000 man-hours of labor. 

d. Lordship received only one award 
for any of the seven items in 1983 for a 
quantity of 72,400 units which 
represented less than 5,000 man-hours of 
labor. 

The above man-hours of labor show 
that Lordship’s contracts for the seven 
items on the Procurement List 
represented less than 5 man-years of 
labor in 1983 and, averaged less than 3 
man-years over the four years. Thus, 
Lordship’s claim of the loss of 32 jobs 
cannot be attributed to the addition of 
the seven items to the Procurement List, 
but rather to the drop in the 
Government's procurement of medals, 
medal sets, and decorations during the 
first nine months of calendar year 1986. 


Impact on Milspec 


Milspec commented that the 
Committee approved the earlier addition 
of the seven medals and medal sets 
based on erroneous data and that the 
set-aside awards to Elwyn resulted in a 
projected loss of sales by Milspec of 
$336,000. 

Milspec had received an award for 
only one of the seven medals or medal 
sets prior to January 1984. That award 
was for a portion of the procurement of 
the Air Force Good Conduct medal set 
in 1982. During the period between 
August 6 and September 20, 1982, DPSC 
made four procurements for a total 
quantity of 132,800 of those medal sets. 
The awards were divided between 
Milspec and Lordship. Since these 
awards were made in a very brief period 
of time, both firms are considered to be 
“last contractors” under the procedures 
for evaluating impact which the 
Committee approved at the Committee 
meeting on September 11, 1986. The 
value of impact was computed by 
dividing the total value of $63,240 for the 
Air Force Good Conduct medal set 
between the two firms based on the 
percentage of the total quantity which 
was awarded to each firm during that 
period. Using this procedure, the toal 
value of impact on Milspec’s sales 
would be $30,725. Based on Milspec’s 
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projected annual sales of about $500,000 
for 1986, the addition of the seven 
medals and medal sets to the 
Procurement List would result in a loss 
of sales of about 6% for that firm. 

Milspec reports that it only bids on 
the procurements of medals, medal sets 
and decorations. DPSC procurements of 
these items between 1979 and 1985 
averaged more than $3,000,000 annually. 
If the seven medals and medal sets are 
added to the Procurement List, 90% of 
the total value of medals, medal sets 
and decorations will continue to be 
available for competitive bidding by 
Milspec. 

However, it is expected that Lordship 
will be awarded the contract as the 
result of the recent solicitation for the 
Air Force Good Conduct medal. In that 
case, Lordship would be the current 
contractor and the impact on Milspec 
would no longer be considered. 


Benefits to Handicapped in Workshop 


Both Lordship and Milspec 
commented that they have subcontrated 
a portion of the production of medals 
and medal sets to handicapped 
agencies, including the workshop which 
has proposed the addition of the items 
to the Procurement List. The data 
provided to the Committee by the 
agencies who have received the 
subcontracts addressed the total number 
of persons who have been employed on 
subcontract work for those contractors 
for the total quantities of medals, 
decorations, and insignia that they are 
producting for the Government, rather 
than the number of handicapped 
persons who have been involved with 
the seven items being considered for 
addition to the Procurement List. 

Lordship has questioned the benefits 
to severely handicapped workers in the 
workshop in view of the fact that 
Lordship has subcontracted a portion of 
its production of the medals and medal 
sets to three handicapped agencies. 
Lordship also reported that since 
October 1985, Lordship has provided 
transitional employment in its plant for 
handicapped clients rather than 
subcontracting the work to a 
handicapped agency. 

The Committee requested Lordship to 
provide certain specific information on 
any portion of the production of the 
seven medals and medal sets which 
Lordship and subcontracted in the past. 
Lordship has provided invoices and 
billing statements, covering subcontract 
work between April 1978 and September 
1986 and client payroll sheets on 
Transitional Employment covering the 
past year. However, Lordship has not 
identified any subcontract.work which 





45510 


had been performed on any of the seven 
medals and medal! sets. 

A line-by-line review of the 338 
invoices, billing statements, and client 
payroll sheets submitted by Lordship 
revealed the following: 

a. Of the subcontract work, 90% of the 
total value of the subcontract work and 
transitional employment to the three 
agencies consisted of assembling boxes 
or the mounting of metal grade insignia 
or similar metal emblems on cards and 
packaging those items as distinguished 
from work on decorations, medals, or 
medal sets. 

b. The only reference in the invoices 
to any of the seven medals and medal 
sets was one invoice for $18.36 for work 
(the type of work was not indicated) on 
1,020 “Army Good Conduct” on October 
6, 1983. In 1982, Lordship received 
awards for 84,560 Army Good Conduct 
medal sets and 43,920 Air Force Good 
Conduct medal sets with deliveries 
required between February 1983 and 
November 1983. This is the only record 
of Lordship’s possibly having 
subcontracted work on the seven 
medals and medal sets to any of the 
three handicapped agencies. 

c. Lordship did not begin to 
subcontract work on decorations, 
medals, and medal sets to the three 
handicapped agencies until October 
1984, nine months after the seven 
medals and medal sets were added to 
the Procurement List and just prior to 
Lordship’s filing suit against the 
Committee. The only possible exception 
was subcontract work on what appears 
to be two medals in October 1983 with a 
total value of $62.29. Prior to October 
1984, the only subcontracted work 
relating to decorations, medals, and 
medal sets was for the assembly of the 
boxes for some of those items. 

Lordship has also provided a listing of 
subcontracts to agencies employing the 
handicapped and submitted data 
comparing wages paid monthly to 
handicapped workers due to that firm's 
subcontracting over a recent 29-month 
period and the wages paid to Elwyn’s 
severely handicapped workers during 
approximately the same period. The 
comparison is very misleading since 
almost 90% of the subcontracted work 
reported by Lordship represents the 
subcontracting by that firm for carding 
the packaging of metal insignia and 
similar items and is not related to 
decorations, medals, or medal sets. 
Furthermore, the portion of the work 
which Lordship has subcontracted on 
decorations, medals, and medal sets 
results from the millions of dollars of 
awards that that firm has received each 
year for those items and can not be 
related to approximately 10% of the total 


procurement of all decorations, medals 
and medal sets that is represented by 
the forecasted procurements of the 
seven medals and medal sets. 

Lordship received awards for 
decorations, medal, and medal sets 
(excluding insignia, badges, ribbons, and 
lapel buttons) totaling more than 
$8,000,000 during the period from 
January 1, 1984 to August 31, 1986. 
Lordship’s subcontracting of the 
production of decorations, medals and 
medal sets during that same period 
amounted to only $20,633. Thus, about 
¥% of 1 per cent of the value of 
Lordship's total awards for decorations, 
medals and medal sets was 
subcontracted to handicapped agencies 
during that period. Applying that 
percentage to the total estimated impact 
on Lordship of $298,600 results in 
subcontract work valued at less than 
$800 annually. This is in comparison to 
about $47,500 annually in severely 
handicapped wages the workshop 
would expect to pay if the seven medals 
and medal sets added to the 
Procurement List. 

Using the average dollar billing per 
patient hour of work of $0.38 per hour 
from data provided by one of the 
handicapped agencies to which Lordship 
is subcontracting work, the $800 per 
year equates to about 2,100 patient 
hours, or just over 1 man-year. This is in 
contrast to the 13 to 25 man-years of 
direct labor for severely handicapped 
persons which Elwyn plans to provide if 
the seven medals and medal sets are 
added to the Procurement List. 

Lordship also commented that Elwyn 
is paying only 12.4% of the contract 
revenue for medals and medal sets to its 
handicapped workers. 

The total severely handicapped pay to 
produce the forecasted requirements of 
the seven items is about $47,500. This 
represents over 17% of the total annual 
value of the procurment of the seven 
medals and medal sets. 

This ratio of wages to total cost is 
considered to be completely acceptable 
for the type of production operation the 
workshop uses in the manufacturing of 
the seven medals and medal sets. 

Milspec also commented that, since 
1981, that firm had subcontracted the 
production of 350,000 service ribbons 
and 435,000 ribbon drapes to Elwyn. 

As with any contract, the extent of 
subcontracting, if any, and to which 
source, is solely the prerogative of the 
prime contractor. Thus, there is no 
assurance that the workshop which has 
proposed to add these items to the 
Procurement List or any other agency 
employing severely handicapped 
individuals will continue to receive 
subcontracts from the current 
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contractors. On the other hand, if the 
medal and medal sets are added to the 
Procurement List, the producing 
workshop's severely handicapped 
workers will perform the bulk of the 
work required to produce the seven 
items with the result that many more 
severely handicapped workers will be 
provided meaningful and consistent 
employment. 

Lordship has submitted written offers 
which guarantee certain levels of 
subcontract work to Elwyn and the 
three handicapped agencies with which 
it has subcontracted work in the past. 
The offers are contingent upon there 
being no additions of ‘medals, medal 
sets and other Lordship products” to the 
Procurement List. A decision by the 
Committee not to add the seven medals 
and medal sets to the Procurement List on 
the basis of Lordship’s commitments to 
subcontract with Elwyn and the three 
other organizations for the severely 
handicapped would constitute tacit 
agreement by the Committee that it 
would forego future additions to the 
Procurement List of the seven medals 
and medal sets and any other items 
produced by Lordship. Such agreement, 
in the Committee’s view, would be 
contrary to the intent of Public Law 92- 
28 which gives to the Committee the 
responsibility for adding to the 
Procurement List any commodity or 
service which it determines is suitable 
for procurement by the Government 
pursuant to the Act. 

In view of the fact that after January 
1984 (when the Committee took its 
earlier action adding the seven medals 
and medal sets to the Procurment List), 
Lordship increased dramatically its 
subcontracting to the three handicapped 
agencies, these offers cannot be 
considered as genuine efforts to provide 
additional work for handicapped 
persons, but rather are intended to try to 
confuse further the issue of the relative 
benefit to handicapped workers. In fact, 
the letters to the three handicapped 
agencies to which Lordship has 
subcontracted work could be construed 
as implying that Lordship will curtail its 
subcontracting work to those agencies if 
the Committee adds the seven items to 
the Procurement List. 

Lordship also commented that the 
benefits to severely handicapped 
workers are insignificant in comparison 
to the increased costs to the 
Government. The legislative history of 
Public Law 92-28 recognizes that the 
primary purpose of the Acct is to create 
job opportunities for blind and other 
severely handicapped individuals and to 
assist in the rehabilitation of those 
individuals through work (House Report 
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No. 92-228, May 25, 1971). The Act also 
assigns to the Committee the 
responsibility for establishing the fair 
market price for commodiates and 
services on its Procurement List. If a 
proposed addition to the Procurement 
List will create work for blind or other 
severely handicapped individuals and 
the proposed price meets the 
Committee’s criteria as a fair market 
price, there is no requirement for the 
Committee to try to balance the trade- 
off between any added cost to the 
Government against the opportunities 
for the employment of blind or other 
severly handicapped persons. 

As indicated above, Elwyn plans to 
use the medals and medal sets to 
provide from 13 to 25 man-years of 
employment for severely handicapped 
persons. Thus, the production of these 
medals and medal sets clearly meets the 
purpose of Public Law 92-28 by 
providing the opportunity for the 
employment of a significant number of 
severly handicapped individuals. 


Adequacy of Notice 


Lordship has commented that it has 
received inadequate notice of the 
Committee's standards with regard to 
several of the issues raised by the 
proposal. Lordship’s counsel, in a series 
of letters between August 27 and 
October 3, 1986, raised questions 
relating to the requirements for 75% 
severely handicapped direct labor, the 
method for determining impact and the 
method for determining the net benefit 
to handicapped workers. The Executive 
Director responded promptly to each 
letter providing guidance with respect of 
each of the questions raised. 

On September 19, 1986, Lordship’s 
counsel was provided copies of the 
outline of the procedure for evaluating 
impact approved by the Committee at its 
meeting on September 11, 1986 as well 
as the procurement history of the seven 
medals and medal sets from 1974 
through 1983, a listing of the annual 
requirements and current fair market 
prices to be used in evaluating impact. 
This was well before the deadline for 
submitting comments of October 15 
which had been extended from 
September 26 at Lordship’s request. 

Responses to additional and clarifying 
questions were provided in letters dated 
September 30 and October 8, 1986 from 
the Executive Director. Finally, it was 
pointed out in the letter of September 30, 
that the Committee's procedures and 
standards for determining the suitability 
of commodities and services being 
considered for addition to the 
Procurement List are adequately 
covered in its regulations and numbered 


memoranda, copies of which had been 
made available to Lordship’s counsel. 


Additions 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities listed 
below are suitable for procurement by 
the Federal Government under 41 U.S.C. 
46-48c, 85 Stat. 77 and 41 CFR 51-2.6. I 
certify that the following actions will not 
have a significant impact on a 
substantial number of small entities. The 
major factors considered were: 

a. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodities procured by the 
Government. 

Accordingly, the following 
commodities are hereby added to 
Procurement List 1987: 

Commodities 
Medal 
8455-00-261-4510 

Corps) 

Medal Set 
8455-00-082-5528 

Force) 
8455-00-269-5761 
8455-00-269-5783 
8455-00-269-5763 

World War II) 
8455-00-269-5764 

Campaign) 
8455-00-269-5782 


C. W. Fletcher, 
Executive Director. 


[FR Doc. 86-28619 Filed 12-18-86; 8:45 am] 
BILLING CODE 6820-33-M 


(Good Conduct, Marine 


(Good Conduct, Air 


(Good Conduct, Army) 
(Women’s Army Corps) 
(Army of Occupation, 


(Asiatic-Pacific 


(World War II Victory) 


COMMODITY FUTURES TRADING 
COMMISSION 


Public Information Collection 
Requirement Submitted to Office of 
Management and Budget for Review 


AGENCY: Commodity Futures Trading 
Commission. 


ACTION: Notice of information collection. 


SUMMARY: The Commodity Futures 
Trading Commission has submitted the 
following information collection 
requirement to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980, Pub. L. 96-511. 


ADDRESS: Persons wishing to comment 
on this information collection should 
contact Katie Lewin, Office of 
Management and Budget, Room 3235, 
NEOB, Washington, DC 20503, (202) 395- 
7231. Copies of the submision are 
available from Joseph G. Salazar, 
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Agency Clearance Officer, (202) 254- 
9735. 


Title: Copies of Crop and Market 
Information Reports. : 

Abstract: Each futures Commission 
merchant and each contract market, 
upon request, must furnish the 
Commission copies of crop and market 
information reports that affect or tend to 
affect the price of any commodity. 

Control Number: 3038-0015. 

Respondents: Businesses (excluding 
small businesses). 

Estimated Annual Burden: 5 hours. 

Estimated Number of Respondents: 30. 


Issued in Washington, DC, on December 15, 
1986. 


Jean A. Webb, 
Secretary of the Commission. 


[FR Doc. 86-26447 Filed 12-18-86; 8:45 am] 
BILLING CODE 6351-01-M 


Public Information Collection 
Requirement Submitted to Office of 
Management and Budget for Review 


AGENCY: Commodity Futures Trading 
Commission. 


ACTION: Notice of information collection. 


SUMMARY: The Commodity Futures 
Trading Commission has submitted the 
following information collection 
requirement to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980, Pub. L. 96-511. 


ADDRESS: Persons wishing to comment 
on this information collection should 
contact Katie Lewin, Office of 
Management and Budget, Room 3235, 
NEOB, Washington, DC 20503, (202) 395- 
7231. Copies of the submission are 
available from Joseph G. Salazar, 
Agency Clearance Officer, (202) 254- 
9735. 


Title: Information Concerning 
Warehouses. 

Abstract: This data collection enables 
the Commission to obtain information 
on the deliverable supply of a 
commodity. Contract markets must 
provide the Commission with lists of 
warehouses which are regular for 
delivery and provide copies of delivery 
notices which are issued or stopped by 
members. 

Control Number: 3038-0018. 

Action: Extension. 

Respondents: Businesses (excluding 
small businesses). 

Estimated Annual Burden: 99 hours. 

Estimated Number of Respondents: 11. 
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Issued in Washington, DC, on December 15, 
1986. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 86-28448 Filed 12-18-86; 8:45 am] 
BILLING CODE 6351-01-M 


DEPARTMENT OF DEFENSE 


Corps of Engineers, Department of 
the Army 


Intent to Prepare a Draft 
Environmental impact Statement 
(DEIS) for the Agana Bay Typhoon and 
Storm-surge Flood Damage Reduction 
Study, Agana, Territory of Guam 


AGENCY: Honolulu District, U.S. Army 
Corps of Engineers, DOD. 


ACTION: Notice of Intent to Prepare a 
Draft Environmental Impact Statement 
(DEIS). 


SUMMARY: 

1. The U.S. Army Engineer District, 
Honolulu, is studying the water resource 
needs and related problems of the 
Agana Bay area of Guam and proposes 
to formulate various alternative 
measures to reduce flood damage 
caused by typhoon-induced storm-surge 
inundation in low-lying areas from 
Anigua to Dungca’s Beach. Three 
alternatives are being examined; (a) 
Floodproofing; (b) Floodproofing with 
the addition of a levee constructed 
paralled to portions of Marine Drive; 
and (c) Floodproofing with the addition 
of an I-wall or New Jersey barrier 
constructed down the middle of portions 
of marine Drive. These alternatives are 
dependent on other planned Federal/ 
local flood control and local interior 
drainage projects for effectiveness in 
reducing flood damages. 

2. A field trip was conducted in March 
1983 which included coordination with 
local Government of Guam agencies, 
review of available pertinent 
documents, and discussions with 
various individuals in Guam. No 
additional scoping meetings are 
currently scheduled prior to preparation 
of the DEIS: however, all interested 
government agencies, quasi- 
governmental planning advisory 
committees, and private organizations 
and individuals are encourged to 
provide input into the process of 
formulating alternative measures and 
identifying potential environmental and 
social concerns and effects. 
Environmental concerns, such as fish 
and wildlife resources and historic sites, 
are not expected to be as significant as 
aesthetics, traffic movement and 
institutional implementation. 


3. The U.S. Fish and Wildlife Service 
will provide their opinion of the project 
effects on fish and wildlife resources for 
inclusion in the DEIS. Coordination will 
be completed during the study with the 
U.S. Environmental Protection Agency 
and particularly the following Guam 
agencies: Bureau of Planning (including 
the Guam Coastal Management 
Program), Civil Defense Office, Guam 
Environmental Protection Agengy, and 
Departments of Agriculture, Public 
Works, and Parks and Recreation 
(including the State Historic 
Preservation Officer). 

4. The DEIS is expected to be 
available for public review in early 1987. 

Questions about the proposed action 
and the DEIS can be addressed to: Mr. 
Hudson Kekaula, Project Manager, U.S. 
Army Engineer District, Honolulu, 
Building T-1, Fort Shafter, Hawaii 
96858-5440, telephone: (808) 438-1307. 


Date: December 2, 1986. 
John D. French, 
Lieutenant Colonel, Corps of Engineers, 
Deputy District Engineer. 
[FR Doc. 86-28456 Filed 12-18-86; 8:45 am] 
BILLING CODE 3710-NN-M 


DEPARTMENT OF ENERGY 


Office of Assistant Secretary for 
International Affairs and Energy 


Emergencies 


Atomic Energy Agreements; Proposed 
Subsequent Arrangement With 
European Atomic Energy Community 


Pursuant to Section 131 of the Atomic 
Enegy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of a 
proposed “subsequent arrangement” 
under the Additional Agreement for 
Cooperation between the Government of 
the United States of America and the 
European Atomic Energy Community 
(EURATOM) concerning Peaceful Uses 
of Atomic Energy, as amended. 

The subsequent arrangement to be 
carried out under the above-mentioned 
agreement involves approval for the 
supply of 4 kilograms of uranium, 
enriched to approximately 19.75 percent 
in the isotope uranium-235 for 
fabrication of fuel elements at Nukem, 
Hanau, the Federal Republic of 
Germany, and subsequent irradiation in 
the high flux reactor at Petten, The 
Netherlands, and at the BR-2 reactor at 
Mol, Belgium, in connection with the 
Reduced Enrichment Research and Test 
Reactor (RERTR) program. Contract No. 
WC-EU-287 has been assigned to this 
transaction. 

In accordance with Section 131 of the 
Atomic Energy Act of 1954, as amended, 
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it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

For the Department of Energy. 

Dated: December 16, 1986. 

George J. Bradley, Jr. 

Principal Deputy Assistant Secretary for 
International Affairs and Energy 
Emergencies. 

[FR Doc. 86-28479 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


Economic Regulatory Administration 


[Docket No. ERA C&E-87-15; OFP Case No. 
61065-9336-20-24] 


Acceptance of Petition for Exemption 
and Availability of Certification by the 
Oxy-Alkali Cogeneration Corporation 


AGENCY: Economic Regulatory 
Administration, DOE. 


ACTION: Notice of acceptance. 


summary: On December 10, 1986, Oxy- 
Alkali Cogeneration Corporation (Oxy) 
filed, on behalf of B&D Cogen Funding 
Corporation (B&D), a petition with the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
(DOE) requesting a permanent 
cogeneration exemption for a combined 
cycle powerplant consisting of two 
existing steam turbine generators and a 
single heat recovery steam generator. 
The name of the facility is the 
Battleground Cogeneration Facility. 
Ownership of the LaPorte, Texas, 
cogeneration facility, of approximately 
210 MW, will be transferred, prior to 
January 1, 1987, to B&D. 

Title II of the Powerplant and 
Industrial Fuel Use Act of 1978 (42 
U.S.C. 8301 et seg.) (“FUA” or “the Act”) 
prohibits both the use of petroleum and 
natural gas as a primary energy source 
in any new powerplant and the 
construction of any such facility without 
the capability to use an alternate fuel as 
a primary energy source. Final rules 
setting forth criteria and procedures for 
petitioning for exemptions from the 
prohibitions of Title Il of FUA are found 
in 10 CFR Parts 500, 501, and 503. 

Final rules governing the cogeneration 
exemption were revised on June 25, 1982 
(47 FR 29209, July 6, 1982), and are found 
at 10 CFR 503.37. 

ERA has determined that the petition 
appears to include sufficient evidence to 
support an ERA determination on the 
exemption request and it is therefore 
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accepted pursuant to 10 CFR 501.3. A 
review of the petition is provided in the 
SUPPLEMENTARY INFORMATION section 
below. 

As provided for in sections 701(c) and 
(d) of FUA and 10 CFR 501.31 and 
501.33, interested persons are invited to 
submit written comments in regard to 
this petition and any interested person 
may submit a written request that ERA 
convene a public hearing. 

The public file containing a copy of 
this Notice of Acceptance and 
Availability of Certification as well as 
other documents and supporting 
materials on this proceeding is available 
upon request through DOE, Freedom of 
Information Reading Room, 1000 
Independence Avenue, SW, Room 1E- 
190, Washington, DC 20585, from 9:00 
a.m. to 4:00 p.m., Monday through 
Friday, except Federal holidays. 

ERA will issue a final order granting 
or denying the petition for exemption 
from the prohibitions of the Act within 
six months after the end of the period 
for publie comment and hearing, unless 
ERA extends such period. Notice of any 
such extension, together with a 
statement of reasons therefor, would be 
published in the Federal Register. 


DATE: Written comments are due on or 
before February 2, 1987. A request for a 
public hearing must be made within this 
same 45-day period. 
ADDRESS: Fifteen copies of written 
comments or a request for a public 
hearing shall be submitted to: Case 
Control Unit, Office of Fuels Programs, 
Room GA-093, Forrestal Building, 1000 
Independence Avenue, SW, 
Washington, DC 20585. 

Docket No. ERA C&E-87-15 should be 
printed on the outside of the envelope 
and the document contained therein. 


FOR FURTHER INFORMATION CONTACT: 

Ellen Russell, Coal & Electricity 
Division, Office of Fuels Programs, 
Economic Regulatory Administration, 
1000 Independence Avenue, SW., 
Room GA-093, Washington, DC 20585, 
Telephone (202) 252-9624; 

Steven E. Ferguson, Esq., Office of 
General Counsel, Department of 
Energy, Forrestal Building, Room 6A- 
113, 1000 Independence Avenue, SW., 
Washington, DC 20585, Telephone 
(202) 252-6947. 

SUPPLEMENTARY INFORMATION: For 

purposes of clarification, the 

cogeneration facility for which Oxy 
submitted this exemption petition is 
currently a non-boiler major fuel burning 
installation, and is not subject to the 
prohibitions of the Fuel Use Act because 
less than 50 percent of the electricity 
generated is sold or exchanged for 
resale. Prior to January 1, 1987, Oxy 


expects ownership of the facility to be 
changed to B&D, thus becoming subject 
to the prohibitions of FUA. 

B&D will sell the majority of the 
output of electricity (206 MW) to 
Occidental Petroleum Corporation and 
to Houston Lighting and Power 
Company for resale. By virtue of this 
change in ownership, although the end 
user and operator of the generated 
electricity remains the same, B&D 
becomes a “powerplant” for purposes of 
the Fuel Use Act. 

Section 212(c) of the Act and 10 CFR 
503.37 provide for a permanent 
cogeneration exemption from the 
prohibitions of Title II of FUA. In 
accordance with the requirements of 
503.37(a)(1), Oxy has certified to ERA 

at: 


1. The oil or gas to be consumed by 
the cogeneration facility will be less 
than that which would otherwise be 
consumed in the absence of the 
proposed powerplant, where the 
calculation of savings is in accordance 
with 10 CFR 503.37(b); and 

2. The use of a mixture of petroleum 
or natural gas and an alternate fuel in 
the cogeneration facility, for which an 
exemption under 10 CFR 503.38 would 
be available, would not be economically 
or technically feasible. 

On May 22, 1986, DOE published in 
the Federal Register (51 FR 18866) a 
notice of the amendment to its 
guidelines for compliance with the 
National Environmental Policy Act of 
1969 (NEPA). Pursuant to the amended 
guidelines, the grant or denial of a 
cogeneration FUA permanent 
exemption, is among the classes of 
actions that DOE has categorically 
excluded from the requirement to 
prepare an Environmental Impact 
Statement or an Environmental 
Assessment pursuant to NEPA 
(categorical exclusion). 

This classification raises a rebuttable 
presumption that the grant or denial of 
the exemption will not significantly 
affect the quality of the human 
environment. Oxy has certified that it 
will secure all applicable permits and 
approvals prior to commencement of 
operation of the new unit under 
exemption. 

DOE's Office of Environment, in 
consultation with the Office of General 
Counsel, will review the completed 
environmental checklist submitted by 
Oxy pursuant to 10 CFR 503.13, together 
with other relevant information. Unless 
it appears during the proceeding on 
Oxy’s petition that the grant or denial of 
exemption will significantly affect the 
quality of the human environment, it is 
expected that no additional 
environmental review will be required. 
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The acceptance of the petition by ERA 
does not constitute a determination that 
Oxy is entitled to the exemption 
requested. That determination will be 
based on the entire record of this 
proceeding, including any comments 
received during the public comment 
period provided for in this notice. 

Issued in Washington, DC, on December 17 
1986. 

Robert L. Davies, 

Director, Office of Fuels Programs, Economic 
Regulatory Administration. 

[FR Doc. 86-28671 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


[Docket No. ERA C&E-87-16; OFP Case No. 
61065-9337-20-24] 


Acceptance of Petition for Exemption 
and Availability of Certification by the 
Oxy-Alkali Cogeneration Corporation 


AGENCY: Economic Regulatory 
Administration, DOE. 


ACTION: Notice of acceptance. 


sumMARY: On December 10, 1986, Oxy- 
Alkali Cogeneration Corporation (Oxy) 
filed, on behalf of B&D Cogen Funding 
Corporation (B&D), a petition with the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
(DOE) requesting a permanent 
cogeneration exemption for a combined 
cycle powerplant consisting of one gas 
turbine generator, one heat recovery 
steam generator, and three non- 
condensing steam turbines. The name of 
the facility is the Deer Park 
Cogeneration Facility. Ownership of the 
Deer Park, Texas, cogeneration facility, 
of approximately 89 MW, will be 
transferred, prior to January 1, 1987, to 
B&D. 

Title II of the Powerplant and 
Industrial Fuel Use Act of 1978 (42 
U.S.C. 8301 et seg.) (“FUA” or “the Act”) 
prohibits both the use of petroleum and 
natural gas as a primary energy source 
in any new powerplant and the 
construction of any such facility without 
the capability to use an alternate fuel as 
a primary energy source. Final rules 
setting forth criteria and procedures for 
petitioning for exemptions from the 
prohibitions of Title II of FUA are found 
in 10 CFR Parts 500, 501, and 503. 

Final rules governing the cogeneration 
exemption were revised on June 25, 1982 
(47 FR 29209, July 6, 1982), and are found 
at 10 CFR § 503.37. 

ERA has determined that the petition 
appears to include sufficient evidence to 
support an ERA determination on the 
exemption request and it is therefore 
accepted pursuant to 10 CFR § 501.3. A 
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review of the petition is provided in the 

SUPPLEMENTARY INFORMATION section 

below. 

As provided for in sections 701(c) and 
(d) of FUA and 10 CFR §§ 501.31 and 
501.33, interested persons are invited to 
submit written comments in regard to 
this petition and aay interested person 
may submit a written request that ERA 
convene a public hearing. 

The public file containing a copy of 
this Notice of Acceptance and 
Availability of Certification as well as 
other documents and supporting 
materials on this proceeding is available 
upon request through DOE, Freedom of 
Information Reading Room, 1000 
Independence Avenue, SW, Room 1E- 
190, Washington, DC 20585, from 9:00 
a.m. to 4:00 p.m., Monday through 
Friday, except Federal holidays. 

ERA will issue a final order granting 
or denying the petition for exemption 
from the prohibitions of the Act within 
six months after the end of the period 
for public comment and hearing, unless 
ERA extends such period. Notice of any 
such extension, together with a 
statement of reasons therefor, would be 
published in the Federal Register. 

DATE: Written comments are due on or 

before February 2, 1987. A request for a 

public hearing must be made within this 

same 45-day period. 

ADDRESS: Fifteen copies of written 

comments or a request for a public 

hearing shall be submitted to: Case 

Control Unit, Office of Fuels Programs, 

Room GA-093, Forrestal Building, 1000 

Independence Avenue, SW, 

Washington, DC 20585. 

Docket No. ERA C&E-87-16 should be 
printed on the outside of the envelope 
and the document contained therein. 
FOR FURTHER INFORMATION CONTACT: 
Ellen Russell, Coal & Electricity 

Division, Office of Fuels Programs, 

Economic Regulatory Administration, 

1000 Independence Avenue, SW., 

Room GA-093, Washington, DC 20585, 

Telephone (202) 252-9624; 

Steven E. Ferguson, Esq., Office of 
General Counsel, Department of 
Energy, Forrestal Building, Room 6A- 
113, 1000 Independence Avenue, SW., 
Washington, DC 20585, Telephone 
(202) 252-6947. 

SUPPLEMENTARY INFORMATION: For 

purposes of clarification, the 

cogeneration facility for which Oxy 
submitted this exemption petition is 
currently a non-boiler major fuel burning 
instailation, and is not subject to the 
prohibitions of the Fuel Use Act because 
less than 50 percent of the electricity 
generated is sold or exchanged for 
resale. Prior to January 1, 1987, Oxy 
expects ownership of the facility to be 


changed to B&D, thus becoming subject 
to the prohibitions of FUA. 

B&D will sell the majority of the 
output of electricity (89 MW) to 
Occidental Petroleum Corporation, and 
to Houston Lighting and Power 
Company for resale. By virtue of this 
change in ownership, although the end 
user and operator of the generated 
electricity remains the same, B&D 
becomes a “powerplant” for purposes of 
the Fuel Use Act. 

Section 212(c) of the Act and 10 CFR 
503.37 provide for a permanent 
cogeneration exemption from the 
prohibitions of Title 1] of FUA. In 
accordance with the requirements of 
503.37(a)(1), Oxy has certified to ERA 
that: 

1. The oil or gas to be consumed by 
the cogeneration facility will be less 
than that which would otherwise be 
consumed in the absence of the 
proposed powerplant, where the 
calculation of savings is in accordance 
with 10 CFR 503.37(b); and 

2. The use of a mixture of petroleum 
or natural gas and an alternate fuel in 
the cogeneration facility, for which an 
exemption under 10 CFR 503.38 would 
be available, would not be economically 
or technically feasible. 

On May 22, 1986, DOE published in 
the Federal Register (51 FR 18866) a 
notice of the amendment to its 
guidelines for compliance with the 
National Environmental Policy Act of 
1969 (NEPA). Pursuant to the amended 
guidelines, the grant or denial of a 
cogeneration FUA permanent 
exemption, is among the classes of 
actions that DOE has categorically 
excluded from the requirement to 
prepare an Environmental Impact 
Statement of an Environmental 
Assessment pursuant to NEPA 
(categorical exclusion). 

This classification raises a rebuttable 
presumption that the grant or denial of 
the exemption will not significantly 
affect the quality of the human 
environment. Oxy has certified that it 
will secure all applicable permits and 
approvals prior to commencement of 
operation of the new unit under 
exemption. 

DOE's Office of Environment, in 
consultation with the Office of General 
Counsel, will review the completed 
environmental checklist submitted by 
Oxy pursuant to 10 CFR 503.13, together 
with other relevant information. Unless 
it appears during the proceeding on 
Oxy’s petition that the grant or denial of 
exemption will significantly affect the 
quality of the human environment, it is 
expected that no additional 
environmental review will be required. 
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The acceptance of the petition by ERA 
does not constitute a determination that 
Oxy is entitled to the exemption 
requested. That determination will be 
based on the entire record of this 
proceeding, including any comments 
received during the public comment 
period provided for in this notice. 

Issued in Washington, DC, on December 17, 
1986. 

Robert L. Davies, 

Director, Office of Fuels Programs, Economic 
Regulatory Administration. 

[FR Doc. 86-28672 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


Office of Energy Research 


Energy Research Advisory Board, 
Physics Review Panel; Open Meeting 


Notice is hereby given of the following 
meeting: 

Name: Physics Review Panel of the 
Energy Research Advisory Board 
(ERAB) 

Date & Time: January 14, 1987—8:30 
a,m.—5:00 p.m. 

Place: O’Hare Hilton Hotel, Chicago 
O’Hare International Airport, Chicago, 
IL 60666, (312) 686-8000 

Contact: William L. Woodard, 
Department of Energy, Office of 
Energy Research, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 252-5767 
Purpose of the parent board: To 

advise the Department of Energy (DOE) 

on the overall research and 
development conducted in DOE and to 
provide long-range guidance in these 
areas to the Department. 

Purpose of the panel: The Physics 
Review Panel is a subgroup of ERAB 
and reports to the parent Board. The 
Physics Review Panel will review the 
National Research Council's report. 
“Physics through the 1990's” and, in 
particular, assess its specific suggestions 
for initiatives that are recommended for 
the Department of Energy. 


Tentative agenda: 
January 14, 1987 


¢ Review of draft report 
¢ Public Comment (10 minute rule) 
Public participation: The meeting is 
open to the public. Written statements 
may be filed with the Panel either before 
or after the meeting. Members of the 
public who wish to make oral 
statements pertaining to agenda items 


| should contact William Woodard at the 


address or telephone number listed 
above. Requests must be received 5 


days prior to the meeting and 
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reasonable provisions will be made to 
inchide the presentation on the agenda. 
The Chairperson of the Panel is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. 

Minutes of the meeting: Available for 
public review and copying at the 
Freedom of Information Public Reading 
Reom, 1E-190, Forrestal Building, 1600 
Independence Avenue, SW, 
Washington, DC between 9:00 a.m. and 
4:00 p.m., Monday through Friday, 
except Friday holidays. 


Issued at Washington, DC, on December 12, 


1986. 

Charles E. Cathey, 

Deputy Director, Science and Technology 
Affairs, Office of Energy Research. 

[FR Doc. 86-28480 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-™ 


Federal 
Commission 


[Docket Nos. ER87-139-000 et al.} 


Arkansas Power & Light Co. et al; 
Electric Rate and Corporate 
Regulation Filings 

December 10, 1986. 


Take notice that the following filings 
have been made with the Commission: 


1. Arkansas Power & Light Co. 


[Docket No. ER87—139-000] 

Take notice that Arkansas Power & 
Light Company (AP&L) filed on 
December 3, 1986, a proposed First 
Amendment to Peaking Power 
Agreement amending the Peaking Power 
Agreement dated August 28, 1985 which 
is a supplement to the Power 
Coordination, Interchange & 
Transmission Agreement between City 
of Conway, Arkansas and Arkansas 
Power & Light Company, dated March 1, 
1982. The Amendment extends the term 
of the Peaking Power Agreement and 
allows the amount of Peaking Capacity 
and associated energy to vary for each 
annual period beginning October 1, 1991 
and each year thereafter dependent on 
the City’s peak demand in the previous 
peak period May through September. 

The proposed Amended Agreement 
will effect a savings of approximately 
$3.6 million in the projected twelve 


Regulatory 


month period ending September 30, 1992. 
December 


mment date: 23, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Boston Edison Company 


[Docket No. EB87—140-000] 
Take notice that on December 3, 1986, 
Boston Edison Company [Boston 


Edison) of Boston, Massachusetts, 
submitted Supplement II to its Rate 
Schedule No. 26 for the sale of unit 
power from its Pilgrim No. 1 Nuclear 
Unit to Montaup Electric Company 
(Montaup). The purpose of this filing is 
to increase the annual decommissioning 
charges under Rate Schedule No. 69 
from $412,353 to $537,564. 

Boston Edison requests waiver of the 
sixty day notice period and a fuly 11, 
1986 effective date for the 
decommissioning rate change. Boston 
Edison states that copies of this filing 
have been served on Montaup and on 
the Massachusetts Department of Public 
Utilities. 

Comment date: December 23, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Commenwealth Electric Company 
[Docket No. ER87~138-000) 


Take notice that on December 3, 1986 
Commonwealth Electric Company 
(“Commonwealth”) filed, pursuant to 
Section 205 of the Federal Power Act 
and the implementing provisions of 
Section 35:13 of the Commission's 
Regulations, a proposed change in rate 
under its currently effective Rate 
Schedule FERC No. 6 (previously 
designated as Supplement No. 12 of rate 
Schedule FERC No. 34). 

Said change in rate under 
Commonwealth’s Rate Schedule ERC 
No. 6 has been computed according to 
the provisions of Section 6(b) of its Rate 
Schedule FERC No. 6. Such change is 
proposed to become effective January 1, 
1986, thereby superseding the 23kv 
Wheeling Rate in effect during calendar 
1985. Commonwealth has requested that 
the Commission's notice requirements 
be waived pursuant to Section 35.11 of 
the Commission's Regulations in order 
to allow the tendered rate change to 
become effective as of January 1, 1986. 

Comment date: December 23, 1986, in 
accordance with Standard Paragraph E 
at the endef this document. 


4. The Connecticut Light and Power 
Company, et al. 
[Docket No. ER87-134-000] 

Take notice that on December 1, 1986 
the Connecticut Light and Power 


Company {CL&P) tendered for filing a 
proposed rate schedule with respect to 
Transmission Agreements dated July 1, 
1985 ! between CL&P, Western 


4 The Souith Hadley Agreement is dated April 23, 
1986. 


BEST COPY AVAILABLE 


Massachusetts Electric Company 
(WMECO)}, Holyoke Water Power 
Company (“HWP”) (together, the “NU 
Companies”) and each of the foflowing: 
City of Chicopee Municipal Light Plant, 

Chicopee, MA [Chicopee) 

City of Holyoke Gas & Electric 

Department, Holyoke, MA (HG&E) 
South Hadley Electric Light Department, 

South Hadley, MA {South Hadley) 
The United Illuminating Company, New 

Haven, CT (UI) 

Westfield Gas & Electric Department, 

Westfield, MA (WG&E) 

CL&P states that the Transmission 
Agreements provide for, transmission 
services for the wheeling of each of the 
parties rsespective allocations of the 
New York Power Authority's 
hydroelectric power from the Niagara 
and St. Lawrence Projects. 

The transmission charge rate is a 
monthly rate equal to one-twelfth of the 
annual average cost of transmission 
service on the Northeast Utilities system 
determined in accordance with 
Appendix 2 and Exhibits [, II, and HI 
thereto of the Transmission Agreements. 
The monthly transmission charge is 
determined by the product of (i) the 
transmission charge rate ($/kW-month) 
and (ii) the number of kilowatts of 
capacity of New York Power Authority's 
hydroelectric power the party received 
that month pursuant to its respective 
Transmission Agreement. 

CL&P requests that the Commission 
waive its standard notice period and 
penmit the rate schedule to become 
effective as of July 1, 1985. 

WMECO and HWP have filed 
Certificates of Concurrence in this 
docket. 

CL&P states that copies of this rate 
schedule have been mailed or delivered 
te WMECO, HWP, Chicopee, HG&E, 
South Hadley, Ul, and WG&E. 

CL&P further states that the filing is in 
accordance with Section 35 of the 
Commission's Regulations. 

Comment date: December 23, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. El Paso Electric Company 
[Docket No. ER86-638-003, ER86-368-006] 


Take notice that on October 28, 1986, 
El Paso Electric Company tendered for 
filing a compliance report revising a rate 
schedule for service to Rio Grande 
Electric Cooperative, Inc. (Rio Grande) 
which: (a) reduces rates to Rio Grande 
to take account of the sale leaseback of 
a portion of Palo Verde No. 2 and 
slippage én the service date of the unit 
as reflected in the cost of service study 
filed by the Company on ‘October 10, 
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1986; (b) provides for implementation of 
the Company's rate moderation plan 
through Section 205 filings; and (c) 
contains certain additional provisions to 
provide for recovery of deferred costs. 

Comment date: December 24, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. PacifiCorp Doing Business as Pacific 
Power & Light Company 


[Docket No. ES87-17-000] 


Take notice that on December 5, 1986, 
PacifiCorp doing business as Pacific 
Power & Light Company (Pacific) filed 
its application with the Federal Energy 
Regulatory Commission, pursuant to 
Section 204 of the Feder] Power Act, 
seeking an order (1) authorizing it to 
borrow the proceeds of up to $20 million 
of Pollution Control Revenue Bonds to 
be issued by the City of Forsyth, 
Rosebud County, Montana (the “City”), 
(2) authorizing it to enter into such 
agreements or arrangements with the 
City and other entities as may be 
reasonably necessary to effect the 
borrowings, and (3) exempting the 
transactions from competitive bidding 
pursuant to 18 CFR 34.2(b)(2). The 
financing is related to certain pollution 
abatement facilities at Pacific's Colstrip 
Generating Plant. 

Comment date: December 22, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Montana Power Company 


[Docket No. ER86-637-001] 

Take notice that on December 2, 1986, 
Montana Power Company tendered for 
filing a compliance report which entails 
the calculation of the average system 
cost of 19.32 mills/kWh in accordance 
with the Commission's order, issued 
November 7, 1986. 

Comment date: December 23, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. Public Service Company of New 
Hampshire 


[Docket No. ER87-135-000] 


Take notice that Public Service 
Company of New Hampshire (PSHN) on 


An environmental assessment (EA) 
was prepared for the above proposed 
project. Based on an independent 
analysis of the above action as set forth 


December 3, 1986 filed two notices of 
termination relative to the following rate 
schedule: 


S| ome | 


Central Maine Power June 1, 1986 to Oct. 31, 


1986. 


PSNH states that the rate schedule 
has terminated in accordance with its 
own terms. 

Comment date: December 23, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


9. Indiana & Michigan Electric Company 


[Docket No. ER87-131-000] 

Take notice that American Electric 
Power Service Corporation (AEP) on 
November 28, 1986, tendered for filing 
on behalf of its affiliate Indiana & 
Michigan Electric Company (I&ME), 
which is an AEP affiliated operating 
subsidiary, Modification No. 18 dated 
September 15, 1986 to the 
Interconnection Agreement dated June 1, 
1968 between Central Illinois Public 
Service Company (CIPSCO) and I&ME, 
I&ME’s Rate Schedule FERC No. 67 and 
CIPSCO’s Rate Schedule FERC No. 62. 

This Modification changes the Parties’ 
Non-Displacement energy provisions of 
Service Schedule D—Interchange Power 
by adding “up to” provisions to the 
Parties’ 110% of out-of-pocket cost (OPC) 
energy rate and by the addition of a 
demand charge of up to 25 mills per 
kilowatthour. These up to rates are 
limited, however, by a total revenue 
floor for both demand and energy rates 
to 100% of OPC. In addition, this 
Modification changes the Parties Short 
Term Power demand and energy rates to 
“up to” $2.00 per kilowatt per week and 
to “up to” 110% of the out-of-pocket cost 
respectively when either party is the 
generating party. A statement has also 
been added that states that the sum of 
the demand charge and the energy 
charge will not be less than 110% of the 
out-of-pocket cost of supplying such 
Short Term energy. Finally, this 
Modification revises the Parties’ Billing 
and Payments section to include 


LICENSE 


in the EA, the Commission's staff 
concludes that this project would not 
have significant effects on the quality of 
the human environment. Therefore, an 
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provisions to address billing disputes. 
AEP has proposed that this Modification 
become effective as of January 1, 1987. 

Copies of the filing were served upon 
Central Illinois Public Service Company, 
the Public Service Commission of 
Indiana, the Michigan Public Service 
Commission, and the Illinois Commerce 
Commission. 

Comment date: December 23, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraph 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 28472 Filed 12-18-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 4644-001] 


Dahowa; Availability of Environmental 
Assessment and Finding of No 
Significant impact 


December 15, 1986. 

In accordance with the National 
Environmental Policy Act of 1969, the 
Office of Hydropower Licensing, Federal 
Energy Regulatory Commission 
(Commission), has reviewed the 
application for major license listed 
below and has assessed the 
environmental impacts of the proposed 
development. 


environmental impact statement for this 
project will not be prepared. A copy of 
the EA is available for review in the 
Commission's Division of Public 
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Information, Room 1000, 825 North 
Capitol Street NE., Washington, DC 
20426. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 86-28512 Filed 12-18-86; 8:45 amj 
BILLING CODE 6717-01-M 


[Docket Nos. CP87-95-000, et al.) 


Colorado interstate Gas Company, et 
al; Natural Gas Certificate Fifings 


December 15, 1986. 


Take notice that the following filings 
have been made with the Commission: 


1. Colorado Interstate Gas Company 


[Docket No. CP 87-95-0600] 


Take notice that on November 25, 
1986, Colorado Interstate Gas Company 
(Applicant), Post Office Box 1087, 
Colorado Springs, Colorado 80944, filed 
an application in Docket No. CP87-95- 
000 pursuant to section 7{c) of the 
Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing Applicant to transport up to 
75,000 Mcf of natural gas per day on an 
interruptible basis for Tennessee Gas 
Pipeline Company, a Division of 
Tenneco, Inc. (Tennessee), all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Applicant states that it is presently 
transporting volumes of natural gas 
pursuant to Part 284 of the Commission’s 
Regulations and that the authority 
providing such transportation service 
would expire in the near term pursuant 
to § 284.105 of the Commission's 
Regulations. it is stated that the purpose 
of the certificate is to continue the 
transportation service which Applicant 
is currently providing Tennessee which 
would expire January 11, 1987; therefore, 
Applicant seeks authority to continue 
such service through December 31, 1987, 
and month-to-month thereafter until 
canceled by either party upon 30 days’ 
advance written notice. 

Applicant states that it would provide 
the proposed transportation service 
under its Rate Schedule GTI OFF-1, 
which is its Grandfathered 
Transportation Service-Interruptible 
Off-System tariff, effective subject to 
refund pursuant to.a final resolution of 
Docket No. RP85-122-000. Rate Schedule 
GRI OFF-I provides for a maximum rate 
of 32.62 cents per Mcf and a minimum 
rate of 1.43 cents Mcf, it is stated. 

Applicant has included as Exhibit Z-1 
of its application a copy of its Log of 
Requests for Transportation Service. 


Comment date: January 5, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


2. KN Energy, Inc. 


[Docket Ne. CP86-643-001] 

Take notice that on November 26, 
1986, KN Energy, Inc. (K N}; PO. Box 
15265, Lakewood, Colorado 80215, filed 
in Docket No. CP86-643-001 an 
amendment to its pending application in 
said docket for a certificate of public 
convenience and necessity pursuant to 
section 7{c) of the Natural Gas Act to 
make a sale for resale of natural gas to 
Public Service Company of Colorado 
(PSCo) and to construct and operate 
certain facilities necessary to effectuate 
the proposed sale, all as more fully set 
forth in the amendment which is on file 
with the Commission and open to public 
inspection. 

Specifically, K N proposes in the 
amendment that the Weld County, 
Colorado, meter station be connected to 
Colorado Interstate Gas Company {CIG) 
rather than to Colorado Gas 
Transmission Corporation. K N states 
that it now propeses to connect with 
CiG at the same location pursuant to an 
agreement between PSCo and CIG 
whereby CiG has agreed to transport 
the K N sales gas to PSCo. K N states 
that this is the only change requested in 
the amendment and the facilities sought 
in the original application and K N's 
request to make a sale for resale to 
PSCo remain unchanged. 

Comment date: January 5, 1987, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 


3. Southern Natural Gas Company 


[Docket No. CP87-96-000] 

Take notice that on November 25, 
1986, Southern Natural Gas Company 
(Southern), P. 0. Box 2563, Birmingham, 
Alabama 35202, filed in Docket No. 
CP87-96-000 an application pursuant to 
section 7{c) of the Natural Gas Act for a 
limited-term certificate of public 
convenience and necessity authorizing 
the transportation of natural gas for 
Atlanta Gas Light Company {Atianta) 
acting as agent for Georgia Kaolin 
Company, Inc. (Georgia Kaolin), all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Southern proposes to transport up to 
10 billion Btu equivalent of natural gas 
per day for Atlanta, acting as agent for 
Georgia Kaolin, on an interruptible 
basis, for a one-year term. It is indicated 
that Georgia Kaolin would purchase the 
gas from. SNG Trading, Inc. Southern 
states that it would neceive the gas for 
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the account of Georgia Kaolin at various 
existing points on Southern’s system 
onshore and offshore Louisiana. 
Southern preposes to redeliver 
equivalent volumes of gas; less 3.25 
percent for compressor fuel and 
company-use gas, at existing delivery 
points to Atlanta in Macon and 
Sandersville, Georgia for use in Georgia 
Kaolin’s plants. 

Southern proposes to charge Atlanta a 
transportation rate of 48.2 cents per 
million Btu equivalent where the 
aggregate of the volumes transported by 
Southern for Atlanta under any and all 
transportation agreements between 
Southern and Atlanta, when added to 
the volumes of gas delivered under 
Southern’s Rate Schedule OCD, does not 
exceed Atlanta’s daily contract demand 
from Southern. For those volumes that 
exceed Atlanta’s daily contract demand, 
Southern proposes to charge 77.6 cents 
per million Btu equivalent. In addition 
Southern proposes to collect the GRI 
surcharge of 1.35 cents per Mcf. 

It is asserted that Southern would 
obtain take-or-pay credit for all volumes 
of gas transported. 

Comment date: January 5, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


4. Southern Natural Gas Company 
[Docket No. CP87-97-00] 


Take notice that on November 25, 
1986, Southern Natural Gas Company 
(Southern), P.O. Box 2563, Birmingham, 
Alabama 35202-2563, filed in Docket No. 
CP87-97-000 an application pursuant to 
section 7({c} of the Natural Gas Act for a 
limited-term certificate of public 
convenience and necessity authorizing 
the transportation of natural gas for the 
Cullman-Jefferson Counties Gas District 
{Cullman), all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Southern proposes to transport up to 
10 billion Btu equivalent of natural gas 
per day, on an interruptible basis, for 
Cullman for a one-year term. It is stated 
that Cullman would purchase the gas 
from SNG Trading Inc., and Texican 
Natural Gas Comipany. Southern also 
states that it would receive the gas at 
various existing points on its system for 
redelivery of an equivalent quantity to 
Cullman at Culiman's Meter Station in 
Jefferson County, Alabama. Southern 
also explains that a 3.25 percentage of 
such gas amount would be accountable 
for compressor fuel and company-use 
gas including system accounted-for gas 
losses; less shrinkage, fuel or loss from 
processing; and for loss or vented gas. 
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Southern proposes to charge Cullman 
a transportation rate of 39.9 cents per 
million Btu equivalent where the 
aggregate of the volumes transported 
under any and all transportation 
agreements between Southern and 
Cullman, when added to the volumes of 
gas delivered under Southern's Rate 
Schedule OCD, does not exceed 
Cullman’s daily contract demand from 
the Southern. For those volumes that 
exceed Cullman’s daily contract 
demand, Southern proposes to charge 
64.9 cents per million Btu equivalent. In 
addition, Southern proposes to collect 
the GRI surcharge of 1.35 cents per Mcf. 

Southern alleges that the proposed 
transportation arrangement would 
enable Cullman to diversify its natural 
gas supply sources and to obtain gas at 
competitives prices. In addition 
Southern concludes that it would take- 
or-pay relief on all gas that Cullman 
may obtain from it suppliers. 

Comment date: January 5, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


5. Southern Natural Gas Company 


[Docket No. CP87-98-000] 


Take notice that on November 25, 
1986, Southern Natural Gas Company 
(Southern), P.O. 2563, Birmingham, 
Alabama 35202-2563, filed in Docket No. 
CP87-98-000 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
limited-term certificate of public 
convenience and necessity authorizing 
the transportation of natural gas for the 
Utilities Commission of the City of Fort 
Valley, Georgia (Fort Valley), all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Southern has agreed to transport for 
Fort Valley on an interruptible basis up 
to 5 billion Btu equivalent of natural gas 
per day purchased by Fort Valley from 
SNG Trading Inc. (SNG Trading). 
Southern requests that the Commission 
issue a limited-term certificate for a 
term expiring one year from the date of 
the Commission's order issuing the 
requested authorization. 

It is stated that Fort Valley would 
cause gas to be delivered to Southern for 
transportation at the various existing 
points on Southern’s contiguous pipeline 
system specified in Exhibit A to the 
transportation agreement. Southern 
indicates that it would redeliver to Fort 
Valley at the Utility Commission of the 
City of Fort Valley Meter Station in 
Crawford County, Georgia, an 
equivalent quantity of gas less 3.25 
percent of such amount which would be 
deemed to have been used as 
compressor fuel and company-use gas 


(including system unaccounted-for gas 
losses); less any and all shrinkage, fuel 
or loss resulting from or consumed in the 
processing of gas; and less Fort Valley's 
pro-rata share of any gas delivered for 
its account which would be lost or 
vented for any reason. 

Southern states that Fort Valley has 
agreed to pay Southern each month a 
transportation rate of 77.6 cents for each 
MMBtu equivalent of gas redelivered by 
Southern and that Southern would 
collect from Fort Valley the GRI 
surcharge of 1.35 cents per Mcf of 
natural gas. 

Comment date: January 5, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


6. Southern Natural Gas Company/ 
South Georgia Natural Gas Company 


[Docket No. CP87-99-000} 


Take notice that on November 25, 
1986, Southern Natural Gas Company 
(Southern), P.O. 2563, Birmingham, 
Alabama 35202-2563 and South Georgia 
Natural Gas (South Georgia), 1217 Old 
Albany Road, Thomasville, Georgia 
31792 hereinafter referred to as 
Applicants, filed in Docket No. CP87-99- 
000 an application pursuant to section 
7(c) of the Natural Gas Acct, for a 
limited-term certificate of public 
convenience and necessity as set forth 
in the application which is on file with 
the Commission and open to public 
inspection. 

Applicants request a limited-term 
certificate of public convenience and 
necessity authorizing the transportation 
of gas on behalf of Procter and Gamble 
Paper Products Company (P&G). It is 
stated that P&G has acquired the right to 
purchase gas from SNG Trading Inc. 
(SNG Trading) and Shell Gas Trading 
Company (Shell) in order to serve the 
natural gas requirements of its plant in 
Albany, Georgia. It is further stated that 
in order to effectuate delivery of the gas, 
P&G has entered into an agreement with 
Southern dated October 15, 1986 
(Southern Agreement), wherein 
Southern has agreed to transport P&G's 
gas for redelivery to South Georgia, and 
an agreement with South Georgia dated 
October 15, 1986 (South Georgia 
Agreement), wherein South Georgia has 
agreed to receive the gas from Southern 
and transport it for redelivery to the 
Water, Gas and Light Commission of 
Albany (Albany) for P&G's account. 

Subject to the receipt of all necessary 
governmental authorizations, Applicants 
assert that they have agreed to transport 
on an interruptible basis up to 10 billion 
Btu equivalent of natural gas per day 
purchased by P&G from SNG Trading 
and Shell. Applicants request that the 
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Commission issue a limited-term 
certificate for a term expiring one year 
from the date of the Commission's order 
issuing the requested authorization. 

It is stated that the Southern 
Agreement provides that P&G will cause 
gas to be delivered to Southern for 
transportation at the various existing 
points of delivery on Southern’s 
contiguous pipeline system specified in 
Exhibit A to the Southern Agreement. 
Southern asserts that it will redeliver to 
South Georgia at the existing point of 
interconnection between the pipeline 
facilities of Southern and those of South 
Georgia located in Lee County, Alabama 
(Lee County Redelivery Point), an 
equivalent quantity of gas less 3.25 
percent of the volume transported for 
fuel use. It is stated that the South 
Georgia Agreement provides that P&G 
will cause gas to be delivered to South 
Georgia for transportation at the Lee 
County Redelivery Point and will be 
redelivered to Albany at the Albany No. 
1 and No. 2 Meter Stations located in 
Dougherty County, Georgia. South 
Georgia asserts that it will redeliver an 
equivalent volume less 0.5 percent of the 
volume transported for fuel use. 

It is stated that the Southern 
Agreement provides that South Georgia 
shall pay Southern each month for 
performing the transportation service 
rendered thereunder the following 
transportation rate: 

(a) Where the aggregate of the 
volumes transported and redelivered by 
Southern on any day to South Georgia 
under any and all transportation 
agreements with Southern, when added 
to the volumes of gas delivered under 
Southern’s OCD Rate Schedule on such 
day to South Georgia do not exceed the 
daily Contract Demand of South 
Georgia, the transportation rate shall be 
39.9 cents per MMBtu; and 

(b) Where the aggregate of the 
volumes transported and redelivered by 
Southern on any day to South Georgia 
under any and all transportation 
agreements with Southern, when added 
to the volumes of gas delivered under 
Southern’s OCD Rate Schedule on such 
day to South Georgia exceed the Daily 
Contract Demand of South Georgia, the 
transportation rate for the excess 
volumes shall be 64.9 cents per MMBtu. 

The South Georgia Agreement states 
that P&G has agreed to pay South 
Georgia each month the following 
transportation rate: 

(a) Where the aggregate of the 
volumes transported and redelivered by 
South Georgia on any day to Albany 
under any and all transportation 
agreements with South Georgia, when 
added to the volumes of gas delivered 





Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Notices 


under South Georgia’s Rate Schedule G- 
2 on such day to Albany do not exceed 
the Maximum Daily Quantity of Albany, 
the transportation rate shall be 12.08 
cents per MMBtu; and 

(b) Where the aggregate of the 
volumes transported and redelivered by 
South Georgia on any day to Albany 
under any and all transportation 
agreements with South Georgia, when 
added to the volumes of gas delivered 
under South Georgia's Rate Schedule G- 
2 on such day to Albany exceed the 
Maximum Daily Quantity of Albany, the 
transportation rate for the excess 
volumes shall be 49.88 cents per MMBtu. 

Southern states that the 
transportation arrangement will enable 
P&G to diversify its natural gas supply 
sources and to obtain gas at competitive 
prices. Indeed, it is averred that P&G 
has the installed capability to utilize fuel 
oil and had advised Southern and South 
Georgia that unless it is able to obtain 
the transportation services requested by 
Applicants, it will switch to fuel oil to 
the maximum extent possible causing a 
corresponding loss of throughput on 
Southern's and South Georgia's systems. 
Thus, it is stated that to the extent the 
transportation service proposed herein 
will enable P&G to obtain access to 
competitively priced natural gas, 
Southern’s and South Georgia's entire 
systems will benefit by retaining P&G as 
a customer. In addition, Southern 
asserts that it will obtain take-or-pay 
credit on the gas P&G may obtain from 
its suppliers. 

Comment date: January 5, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


7. Southern Natural Gas Company / 
South Georgia Natural Gas Company 


[Docket No. CP87-100-000] 


Take notice that on November 25, 
1986, Southern Natural Gas Company 
(Southern), P.O. Box 2563, Birmingham, 
Alabama 35202-2563, and South Georgia 
Natural Gas Company (South Georgia), 
P.O. Box 1279, Thomasville, Georgia 
31729, filed as joint applicants in Docket 
No. CP87-100-000 and application 
pursuant to section 7(c) of the Natural 
Gas Act for a limited-term certificate of 
public convenience and necessity 
authorizing Southern and South Georgia 
to transport gas on behalf of the City of 
Moultrie, Georgia (Moultrie), all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Southern and South Georgia propose 
to transport natural gas for Moultrie in 
accordance with the terms and 
conditions of an October 22, 1986, 
transportation agreement between 


South Georgia (as Moultrie’s agent) and 
Southern, and a related transportation 
agreement dated October 22, 1986, 
between South Georgia and Moultrie. 
Southern and South Georgia state that 
the agreements provide for them to 
transport on an interruptible basis up to 
2.2 billion Btu equivalent of natural gas 
per day purchased by Moultrie from 
SNG Trading Inc. under a gas sales 
agreement dated July 8, 1986, subject to 
the receipt of all necessary 
governmental authorizations. It is 
explained that Moultrie has endeavored 
to assist its industrial and commercial 
customers (ten end-user customers are 
listed in the application) in obtaining the 
benefits of purchasing natural gas 
directly in the spot market and has 
undertaken to represent them as agent 
in purchasing and arranging for the 
transportation of such gas. It is 
requested that the Commission issue a 
limited-term certificate for a term 
expiring one year form the date of the 
Commission's order issuing the 
authorization. 

Southern states that its transportation 
agreement provides for South Georgia to 
cause natural gas to be delivered to 
Southern for transportation at various 
existing points on Southern’s contiguous 
pipeline system in the Main Pass and 
Mississippi Canyon Areas, offshore 
Louisiana, and St. Bernard, St. Mary and 
St. Martin Parishes, Louisiana. Southern 
states it would deliver to South Georgia 
in Lee County, Alabama, and equivalent 
quantity of natural gas less 3.25 percent 
of such amount which shall be deemed 
to have been used as compressor fuel 
and company-use gas (including system 
unaccounted-for gas losses), less any 
and all shrinkage, fuel or loss resulting 
from or consumed in the processing of 
gas, and less South Georgia's pro-rata 
share of any gas delivered for South 
Georgia's account which is lost or 
vented for any reason. South Georgia 
states it would redeliver to Moultrie at 
the City of Moultrie Meter Station Nos. 1 
and 2, Colquitt County, Georgia, an 
equivalent quantity of natural gas less 
0.5 percent of such amount for fuel use, 
among other things. 

Southern states that South Georgia 
has agreed to pay Southern each month 
the following transportation rate: 

(a) Where the aggregate of the 
volumes transported and delivered by 
Southern on any day to South Georgia 
under any and all transportation 
agreements with Southern, when added 
to the volumes of gas delivered under 
Southern’s OCD Rate Schedule on such 
day to South Georgia do not exceed the 
daily contract demand of South Georgia, 
the transportation rate shall be 39.9 
cents per MMBtu equivalent; and 


45519 


(b) Where the aggregate of the 
volumes transported and redelivered by 
Southern on any day to South Georgia 
under any and all transportation 
agreements with Southern, when added 
to the volumes of gas delivered under 
Southern’s OCD Rate Schedule on such 
day to South Georgia exceed the daily 
contract demand of South Georgia, the 
transportation rate for the excess 
volumes shall be 64.9 cents per MMBtu 
equivalent redelivered by Southern. 

Additionally, Southern states it would 
collect from South Georgia the GRI 
surcharge of 1.35 cents per Mcf of gas or 
any such other GRI funding unit or 
surcharge as hereafter prescribed. 

South Georgia states that Moultrie has 
agreed to pay South Georgia each month 
a transportation rate of 49.88 cents for 
each MMBtu equivalent of natural gas 
redelivered by South Georgia and to 
reimburse South Georgia for all 
transportation and fuel charges and 
other costs South Georgia pays Southern 
pursuant to the Southern agreement, 
including the GRI surcharge or any other 
GRI funding unit or surcharge as 
hereafter prescribed. 

It is stated that the transportation 
arrangements would enable the end- 
users to diversify their natural gas 
supply sources and to obtain gas at 
competitive prices, which in turn would 
permit the retention of the end-users as 
customers on South Georgia’s system. It 
is stated that all but two of the end- 
users have the installed capability to 
utilize fuel oil and propane, and that two 
of the end-users have switched to these 
alternate fuels for substantially all of 
their energy requirements. It is further 
stated that Moultrie has advised South 
Georgia that unless it is able to obtain 
the transportation services requested by 
Applicants, the remaining end-users 
which have alternate fuel capability will 
switch to fuel oil and propane to the 
maximum extent possible, which would 
cause a corresponding loss of 
throughput on Southern's and South 
Georgia’s systems. Southern 
additionally states it would obtain take- 
or-pay relief for all volumes transported 
pursuant to the agreement. 

Comment date: January 5, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


8. Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. 


[Docket No. CP84—441-022, Docket No. CP80- 
65-061, Docket No. CP82-358-002] 

Take notice that on November 26, 
1986, Tennessee Gas Pipeline Company, 
a Division of Tenneco Inc: (Petitioner), 
P.O. Box 2511, Houston, Texas 77001, 
filed in Docket Nos. CP84—441-022, 





45520 


CP80-65-061, and CP82-358-002 a 
petition to further amend the 
Commission's orders issued in Docket 
Nos. CP84-441, et a/., as amended, 
CP80-65, et a/., as amended and CP82- 
358-000, as amended, pursuant to 
section 7(c) of the Natural Gas Act so as 
to authorize firm and interruptible 
storage-related transportation services 
under Rate Schedules SST-E, SST-NE, 
FSST-E, FSST-NE, T-119, and T-130, all 
as more fully set forth in the petition to 
amend which is on file with the 
Commission and open to public 
inspection. 

Petitioner states that certain of its 
customers receive firm storage 
transportation service under Petitioner's 
Rate Schedules SST-E SST-NE, FSST-E, 
and FSST-NE and interruptible storage 
transportation srevice under Petitioner's 
Rate Schedules ISST-NE, T-119, and T- 
130. Petitioner explains that these 
transportation services are related to 
storage services provided by Penn-York 
Energy Corporation, Honeoye Storage 
Corporation, and Consolidated Gas 
Transmission Corporation (Storage 
Contractors), and enable the customers 
to have gas purchased from Petitioner 
delivered to and transported from 
storage on a firm or interruptible basis, 
as appropriate. 

Petitioner requests authorization to 
amend the orders in the referenced 
dockets, insofar as they relate to storage 
transportation service under Rate 
Schedules SST-E, SST-NE, FSST-E, 
FST-NE, ISST-NE, T-119, or T-130, to 
provide its customers with the ability to 
have (1) gas purchased from third- 
parties transported from storage upon 
request, and (2) 365-day utilization of 
the storage transportation service, 
subject to operating conditions on 
Petitioner’s system. 

Petitioner states that receipt points 
from the storage contractors and 
delivery points to the customers would 
remain unchanged, and that it does not 
propose to construct and operate new 
facilities. Petitioner also proposes to 
continue to charge the effective rates 
under Rate Schedules SST-E, SST-NE, 
FSST-E, FST-NE, ISST-NE, T-119, or T- 
130, as appropriate. 

Comment date: January 5, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


9. Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. 


[Docket No. CP87-103-000] 


Take notice that on November 26, 
1986, Tennessee Gas Pipeline Company, 
a Division of Tenneco Inc. (Applicant), 
P.O. Box 2511, Houston, Texas 77001, 
filed in Docket No. CP87-103-000 an 


application pursuant to section 7 of the 
Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing Applicant (1) to revise, 
effective April 1, 1987, the natural gas 
storage service under Applicant's Rate 
Schedules SS-E and SS-NE to permit 
each affected customer to use up to one- 
third of its total authorized winter 
storage quantity for gas not purchased 
from Applicant, and (2) to modify the 
monthly billing provisions of Applicant's 
current SE-E and SS-NE Contracted 
Demand (CD) Rate Schedules in order to 
provide for the storage service for third- 
party gas, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that the existing 
authorization limits storage service to 
quantities of gas purchased from 
Applicant. In order to provide each of 
the affected customers with more 
flexibility in utilizing its current 
authorized storage capability, Applicant 
requests authorization to revise, 
effective April 1, 1987, the natural gas 
storage service provided under Rate 
Schedules SS-E and SS-NE to give 
certain customers the option to use up to 
one-third of their total authorized winter 
storage quantity for gas not purchased 
from Applicant. 

Applicant alleges that the proposed 
revision would have no effect on the 
total daily storage quantity or the total 
winter storage quantity authorized 
under Rate Schedules SS-E and SS-NE. 
Applicant avers that there would be no 
additions or deletions of receipt and 
delivery points associated with those 
services. 

Applicant proposes to revise the 
billing provisions of Rate Schedules CD, 
SS-E and SS-NE when it receives 
authorization to provide the requested 
storage service for third-party gas. 
Accordingly, Applicant states that Rate 
Schedules CD, SS-E and SS-NE would 
be revised to provide that the effected 
customers would pay Applicant, at the 
time gas purchased from Applicant is 
injected into storage, the commodity and 
gas charges applicable to each 
customer's purchases under its 
contracted demand gas sales agreement 
with Applicant. Applicant further states 
that the revised Rate Schedule SS-E and 
SS-NE would provide for a one-time 
inventory charge to the customers on 
April 1, 1987, so that, when the 
authorization to provide storage service 
for third-party gas becomes effective, 
the customers would own all the gas in 
storage. 

Comment date: January 5, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 
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10. Texas Gas Transmission Corporation 


Docket No. CP86-143-005 


Take notice that on November 26, 
1986, Texas Gas Transmission 
Corporation (Petitioner), P.O. Box 1160, 
Owensboro, Kentucky 42302, filed in 
Docket No. CP86—143-005 a petition to 
amend the Commission's order issued 
February 14, 1986, 34 FERC {j 61,203, 
pursuant to section 7(c) of the Natural 
Gas Act so as to extend the term of 
transportation service authorized for the 
full period requested in the original 
application, all as more fully set fort in 
the petition to amend which is on file 
with the Commission and open to ublic 
inspection. 

Petitioner states that by the order 
issued February 14, 1986, Petitioner 
received authorization to transport gas 
on an interruptible basis for 52 end-user 
customers for a period of one year. 
Petitioner states that it now seeks 
authority to extend the term of service 
authorized to be consistent with the 
requested term in the original 
application in this docket. 

Petitioner states that one customer, 
Olin Corporation, claims that due to 
economic conditions, any interruption in 
transportation threatens the continued 
operation of Olin’s Doe Run, Kentucky, 
plant and could possibly result in a total 
plant shutdown. 

Comment date: January 5, 1987, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 


11. Transcontinental Gas Pipe Line 
Corporation 


[Docket No. CP87-102-000} 


Take notice that on November 25, 
1986, Transcontinental Gas Pipe Line 
Corporation (Applicant), P.O. Box 1396, 
Houston, Texas 77251, filed in Docket 
No. CP87-102-000 an application 
pursuant to section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon certain offshore production 
facilities, all as more fully set fortin the 
application which is on file with the 
Commission and open for public 
inspection. 

Specifically, Applicant proposes to 
abandon its South Marsh Island Block 
66 “C” platform and appurtenant 
installations, located on its Southeast 
Louisiana gathering system, offshore 
Louisiana. Applicant states that these 
facilities served as a compressor 
platform until compression at this 
location was no longer necessary and to 
compressor units themselves were 
abandoned and removed, pursuant to 
Commission authorization issued in 
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Docket No. CP86-539-000 on September 
17, 1986. 

Applicant further states that it would 
attempt to sell the facilities in their 
present location and condition, but that 
if a purchaser could not be located 
within a reasonable time, the facilities 
would be removed and may be brought 
to shore for sale, probably as scrap, or 
disposed of offshore as an artificial reef. 
Applicant avers that, in any event, it 
would comply with all applicable 
regulations of the Minerals Management 
Service, with regard to both the 
structures and the associated rights-of- 
way. 

Comment date: January, in 
accordance with Standard Paragraph F 
at the end of this notice. 


Standard Paragraphs 


F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 


unnecessary for the applicant to appear 
or be represented at the hearing. 


Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-28513 Filed 12-18-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. QF86-613-001] 


Decker Energy International, Inc.; 
Application for Commission 
Certification of Qualifying Status of a 
Cogeneration Facility 


December 16, 1986. 


On December 1, 1986, Decker Energy 
International, Inc. (Applicant), of 1099 
W. Morse Blvd., Winter Park, Florida 
32789, submitted for filing an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The proposed topping-cycle 
cogeneration facility will be located in 
the Kern River Valley oil field near 
Bakersfield, California. The combined 
cycle facility will consist of a 
combustion turbine generator, a heat 
recovery steam generator and a partial 
extraction steam turbine generator. The 
steam recovered from the facility will be 
used for enhanced oil recovery. The 
electric power production capacity of 
the facility will be 28,130 kW. The 
primary energy source will be natural 
gas. The facility is scheduled for startup 
in the third quarter of 1988. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, in accordance with rules 211 and 
214 of the Commissions rules of practice 
and procedure. All such petitions or 
protests must be filed within 30 days 
after the date of publication of this 
notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 
[FR Doc. 86-28514 Filed 12-18-86; 8:45 am] 


BILLING CODE 6717-01-M 


[Docket No. QF87-113-000] 


Hospital Energy Corp.; Application for 
Commission Certification of Qualifying 
Status of a Cogeneration Facility 


December 16, 1986. 


On December 1, 1986, Hospital Energy 
Corporation (Applicant), of 255 Main 
Street, 5th Floor, Hartford, Connecticut 
06106 submitted for filing an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located in Hartford, 
Connecticut. The facility will consist of 
two (2) reciprocating engine generators 
and one (1) waste heat recovery steam 
generator. Thermal energy recovered by 
the facility in the forms of steam and hot 
water will be utilized by the Mount 
Sinai Hospital. The net electric power 
production capacity will be 6.1 
megawatts. The primary energy source 
will be natural gas. Construction of the 
facility is expected to begin on January 
1, 1987. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, DC 
20426, in accordance with rules 211 and 
214 of the Commission's rules of practice 
and procedure. All such petitions or 
protests must be filed within 30 days 
after the date of publication of this 
notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kennneth F. Plumb, 

Secretary. 

[FR Doc. 86-28515 Filed 12-18-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA87-3-20-000,001) 


Algonquin Gas Transmission Co.; Re 
Notice of Proposed Changes in FERC 
Gas Tariff 


December 16, 1986. 


Take notice that Algonquin Gas 
Transmission Company (“Algonquin 
Gas”) on November 24, 1986, tendered 
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for filing the following tariff sheets to its 
FERC Gas Tariff, Second Revised 
Volume No. 1: 

Eighteenth Revised Sheet No. 201 

Eighteenth Revised Sheet No. 203 

Twelfth Revised Sheet No. 204 

Ninth Revised Sheet No. 205 

Fifth Revised Sheet No. 324 

Third Revised Sheet No. 388 

Algonquia Gas states that the purpose 
of this filing is to include in its rates the 
Gas Research Institute (“GRI”) 
surcharge as authorized by Opinion No. 
252 for GRI funding of $0.0152 per Mcf, 
adjusted to $0.0147 per MMBtu, to reflect 
Algonquin Gas’ Btu billing basis. 

Algonquin Gas proposes that the 
effective date of the above-mentioned 
tariff sheets be January 1, 1987, as 
authorized by Opinion No. 252. 

Algonquin Gas requests that the 
Commission accept the above- 
mentioned tariff sheets to become 
effective as proposed. 

Algonquin Gas notes that a copy of 
this filing is being served upon each 
affected party and interested state 
commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's rules of 
practice and procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before December 
23, 1986. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-28516 Filed 12-18-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP87-123-000 


Northwest Pipeline Corp.; Application 
December 16, 1986. 


Take notice that on December 11, 
1986, Northwest Pipeline Corporation 
(Northwest), 295 Chipeta Way, Salt Lake 
City, Utah 84108, filed in Docket No. 
CP87-123-000, an application pursuant 
to section 7(c) of the Natural Gas Act 
requesting a permanent certificate of 
public convenience and necessity 
authorizing the construction and 
operation of a sales meter station and 


the sale of up to 2 billion Btu equivalent 
of gas per day, on a best efforts basis, to 
Exxon Company, U.S.A. (Exxon), and a 
temporary certificate authorizing the 
same, all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

It is stated that Northwest and Exxon, 
by a gas sales agreement dated August 
1, 1986 (Agreement), provided for the 
establishment of a sales delivery point 
near Walker Hollow, Uintah County, 
Utah. Northwest states that Exxon 
informed it that the gas would be used 
for line heating requirements in its oil 
field operations in the Walker Hollow 
area. The term of the Agreement is set at 
five years with year to year extensions 
therefter until cancelled by either party. 

The specific facilities which 
Northwest seeks to construct and 
operate consist of a four-inch meter run 
and a metering and regulating station 
with appurtenances. Exxon is expected 
to install any additional facilities 
needed to effect the delivery of the 
volumes to its oil field operations. It is 
stated that Exxon has agreed to 
reimburse Northwest for all costs 
incurred in constructing the proposed 
meter station, estimated to be 
approximately $116,900. 

Northwest states that for all volumes 
of natural gas delivered under the 
Agreement, it would charge Exxon a 
rate equivalent to its Rate Schedule DS- 
1 sales rate, exclusive of any special 
surcharges, plus the GRI charge. It is 
stated that such rate is currently 25.116 
cents per therm. Finally, Northwest 
states that its PGA procedure ensures 
that non-jurisdictional sales related gas 
costs would not adversely impact the 
gas costs for its jurisdictional customers. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 30, 1986, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules and practice and 
procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
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jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 7 and 15 of the National Gas Act 
and the Commission's rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Northwest to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-28517 Filed 12-18-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. Ci85-29-007) 


Odeco Oil & Gas Co., Application 
December 15, 1986. 


Take notice that on December 3, 1986, 
Odeco Oil & Gas Company (Odeco), of 
P.O. Box 61780, New Orleans, Louisiana 
70161, filed an application for 
amendment and extension of its 
certificate of public convenience and 
necessity to permit continuation of 
existing sales and allow blanket sales 
authority after March 31, 1987. 

By order issued January 2, 1985 in 
Docket No. CI85-29-006 the Commission 
granted Odeco a certificate to 
implement an SMP and limited-term 
partial abandonment of existing sales 
under the Natural Gas Act. Such grant 
was to expire no later than October 31, 
1985. Any sales made pursuant to 
Odeco’s SMP certificate were subject to 
the conditions specified in Tenneco Oil 
Co., et al., Docket Nos. CI183-269-000, et 
ail. By subsequent orders issued the 
Commission extended the limited-term 
abandonments and Certificates of Public 
Convenience and Necessity through the 
period ending March 31, 1986 and again. 
in dockets issued March 28, 1986 the 
Commission extended the expiration 
date to March 31, 1987. Odeco states 
that it is currently making sales 
pursuant to the authority granted and 
that it must be in position to be able to 
make such sales after March 31, 1987 as 
it could be faced with large volumes of 
gas shut-in due to expiration of its 
limited certificate and abandonment 
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authority. Odeco does not believe that 
the Commission's proposed rules issued 
in Docket RM&85-1 will provide the 
necessary authority to continue existing 
sales or permit new sales from its 
reserves. Odeco states that loss of such 
authority could be detrimental not only 
to Odeco, but to the markets currently 
being served as well as those pipelines 
providing transportation service. 
Accordingly, Odeco is requesting 
extension of its certificate and 
associated limited-term abandonment 
authority to March 31, 1988. 

Odeco requests continued permission 
to make sales to any willing purchaser 
and in light of the current Commission 
policy, requests permission to make 
sales from any NGPA category ({i.e., 
sections 102, 104, 106, 108 and 109) as 
granted to others such as 
Transcontinental Gas Pipe Line 
Corporation and Transco Gas Supply 
Company by Order issued September 29, 
1986 in Docket Nos. CI86-278-000 and 
CI86-—296-000. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should, on or before 
December 29, 1986, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure {18 CFR 385.211, 385.214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to the 
proceeding herein must file a petition to 
intervene in accordance with the 
Commission's Rules. 

Under the procedures herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
to be represented at the hearing. 
Kenneth F. Plumb, 

Secretary. 
[FR Doc. 86-28578 Filed 12-18-86; 8:45 am] 
BILLING CODE 6717-01-M 


87-0010 


4 Notice of a transaction does not constitute. a 
determination that the terms and conditions of the 


[Docket No. ST87-1-000 et al.] 


ONG Transmission Co. et al.; Self- 
implementing Transactions 


December 15, 1986. 

Take notice that the following 
transactions have been reported to the 
Commission as being implemented 
pursuant to Part 284 of the Commission's 
Regulations, and sections 311 and 312 of 
the Natural Gas Policy Act of 1978 
(NGPA).! 

The “Recipient” column in the 
following table indicates the entity 
receiving or purchasing the natural gas 
in each transaction. 

The “Part 284 Subpart” column in the 
following table indicates the type of 
transaction. A “B” indicates 
transportation by an interstate pipeline 
on behalf of an intrastate pipeline or a 
local distribution company pursuant to 
§ 284.102 of the Commission's 
Regulations and section 311{a}{1) of the 
NGPA. 

A “C” indicates transportatien by an 
intrastate pipeline on behalf of an 
interstate pipeline or a local distribution 
company served by an interstate 
pipeline pursuant to § 264.122 of the 
Commission's Regulations and section 
311(a)(2) of the NGPA. In those cases 
where Commission approval of a 
transportation rate is sought pursuant to 
§ 284.123(b}(2), the table lists the 
proposed rate and the expiration date of 
the 150-day period for staff action. Any 
person seeking to participate in the 
proceeding to approve a rate listed in 
the table should file a petition to 
intervene with the Secretary of the 
Commission. 

A “D” indicates a sale by an 
intrastate pipeline to an interstate 
pipeline ora local distribution company 
served by an interstate pipeline 
pursuant to § 284.142 of the 
Commission's Regulations and section 
311(b) of the NGPA. Any interested 
person may file a complaint concerning 
such sales pursuant to § 284.147(d) of 
the Commission's Regulations. 

An “E” indicates an assignment by an 
intrastate pipeline to any interstate 


proposed service will be approved or that the 
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pipeline of local distribution company 
pursuant to $ 284.163 of the 
Commission's Regulations and section 
312 of the NGPA. 

A “G” indicates transportation by an 
interstate pipeline on behalf of another 
interstate pipeline pursuant to § 284.222 
and a blanket certificate issued under 
§ 284.221 of the Commission's 
Regulations. 

A “G-S” indicates transportation by 
an interstate pipeline company on 
behalf of any shipper pursuant to a 
§ 284.223 and a blanket certificate 
issued under § 284.221 of the 
Commission's Regulations. 

A“G(LT)” or “G{LS)” indicates 
transportation, sales or assignments by 
a local distribution company on behalf 
of or to an interstate pipeline or local 
distribution company pursuant to a 
blanket certificate issued under 
§ 284.222 of the Commission's 
Regulations. 

A “G(HT)” or “G(HS)}” indicates 
transportation, sales or assignments by 
a Hinshaw Pipeline pursuant to a 
blanket certificate issued under 
§ 284.222 of the Commission’s 
Regulations. 

Any person desiring to be heard or to 
make any protest with reference to a 
transaction reflected in this notice 
should on or before December 29, 1986, 
file with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure {18 CFR 385.211 or 385.214). 
All protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make the protestants 
party to a proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Kenneth F. Plumb, 


S@eeGoOnwwD0o 


noticed filing is in compliance with the 
Commission's Regulations. 
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Docket No.' Transporter/selier 


87-0011 
87-0012 
87-0013 
87-0014 
87-0015 
87-0016 
87-0017 
87-0018 
87-0019 
87-0020 
87-0021 

87-0022 
87-0023 
87-0024 
87-0025 
87-0026 
87-0027 
87-0028 
87-0029 
87-0030 
87-0031 

87-0032 
87-0033 
87-0034 
87-0035 
87-0036 
87-0037 
87-0038 
87-0039 
87-0040 
87-0041 

87-0042 
87-0043 
87-0044 
87-0045 
87-0046 
87-0047 
87-0048 
87-0049 
87-0050 
87-0052 
87-0053 
87-0054 

87-0055 
87-0056 
87-0057 
87-0058 
87-0059 
87-0060 
87-0061 

87-0062 
87-0063 
87-0064 
87-0065 
87-0066 
87-0067 

87-0068 
87-0069 
87-0070 
87-0071 

87-0072 
87-0073 
87-0074 
87-0075 
87-0076 
87-0077 
87-0078 
87-0079 
87-0080 
87-0081 

87-0082 
87-0083 
87-0084 

87-0085 
87-0086 
87-0087 
87-0088 
87-0089 
87-0090 
87-0091 

87-0092 
87-0093 
87-0094 
87-0095 
87-0096 
87-0097 
87-0098 
87-0099 
87-0100 
87-0101 

87-0102 
87-0103 
87-0104 
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United Gas Pipe Line Co 
Dethi Gas Pipline Corp... 
Delhi Gas Pipeline Corp. 


Transwestern Pipeline Co .. 
Panhandle Eastern Pipe Line Co.. 
Panhandle Eastern Pipe Line Co 
United Gas Pipe Line Co... 


Texas Eastern Transmission Corp. 
Texas Gas Transmission Corp... 
Texas Gas Transmission Corp... 
Texas Gas Transmission Corp... 
Texas Gas Transmission Corp... 
Panhandle Eastern Pipe Line Co 
Panhandie Eastern Pipe Line Co 
El Paso Natural Gas Co.. 


Panhandie Eastern Pipe Line Co... 
Panhandle Eastern Pipe Line Co... 
Panhandle Eastern Pipe Line Co... 
Panhandle Eastern Pipe Line Co 
Superior Offshore Pipeline Co 


Panhandle Eastern Pipe Line Co 
Transwestern Pipeline Co ... 

Natural Gas Pipeline Co. of ; 
Natural Gas Pipeline Co. of America. 
Natural Gas Pipeline Co. of America. 
Natural Gas Pipeline Co. of America. 
Transok, Inc .. a 

Exxon Gas System, ‘inc... 

Natural Gas Pipeline Co. of America. 
Mountain Fuel Resources, inc... 
United Gas Pipe Line Co.... 

United Gas Pipe Line Co 

United Gas Pipe Line Co 

United Gas Pipe Line Co 

Transok, Inc... 

Ohio River Pipeline Com. 

Houston Pipe Line Co... 

Ohio River Pipeline Corp 


| Natural Gas Pipeline Co. of America. 


Panhandle Eastern Pipe Line Co... 
United Gas Pipe Line Co 
United Gas Pipe Line Co. 
United Gas Pipe Line Co . 
United Gas Pipe Line Co. 
United Gas Pipe Line Co . 
United Gas Pipe Line Co . 


Consolidated Gas Transmission Corp... 
Consolidated Gas Transmission Corp... 
Consolidated Gas Transmission Corp... 
Consolidated Gas Transmission Corp... 
Consolidated Gas Transmission Corp... 
Consolidated Gas Transmission Corp... 
Consolidated Gas Transmission Corp... 


Consolidated Gas Transmission Corp 
Superior Offshore Pipeline Co.... 
Columbia Gulf Transmission Co. 
El Paso Natural Gas Co.............. 
Consolidated Gas Transmission Corp 


Consolidated Gas Transmission Corp... 
Consolidated Gas Transmission Corp... 
Consolidated Gas Transmission Corp... 
Consolidated Gas Transmission Corp... 
Consolidated Gas Transmission Corp... 
Consolidated Gas Transmission Corp. .. 
Consolidated Gas Transmission Corp... 
Consolidatea Gas Transmission Corp... 





Recipient 


Mississippi Valley Gas Co 


..| Niagara Mohawk Power Corp.. 


~.| Natural Gas Pipeline Co of America 
...| Natural Gas Pipeline Co. of America. 
“ Clajon Industrial Gas, Inc. 


Natural Gas Pipeline Co. of America... 
Natural Gas Pipeline Co. of America... 


Valero Transmission Co 

indiana Gas Co... 

indiana Gas Co... 

Cincinnati Gas and Electric Co... 


Natural Gas Pipeline Co. of America.. 


Consumer Power Co.. 

Consumer Power Co.. 
Pontchartrain Natural Gas System . 
Columbia Gas of Ky, Inc., et al... 
Mississippi Fuel Co... 

Atlanta Gas Light Co. 

City of Armore......... 

Consumers Power Co... 

Wisconsin Natural Gas 


~| Columbia Gas of Ohio, Inc., et al... 
= Piedmon Natural Gas Co 


. iration | Transportation rate (¢/ 


.-| 10-01-86 
..| 10-01-86 
..| 10-02-86 
.| 10-02-86 
.| 10-02-86 
--| 10-02-86 
| 10-02-86 
| 10-02-86 
-| 10-02-86 
.| 10-02-86 
.| 10-02-86 
| 10-02-86 
.| 10-02-86 
.| 10-02-86 
.| 10-02-86 
-| 10-02-86 
.| 10-02-86 
.| 10-02-86 
-| 10-02-86 
.| 10-02-86 


10-02-86 
10-02-86 


.| 10-02-86 
.| 10-02-86 
.| 10-02-86 
.| 10-02-86 
| 10-02-86 
| 10-03-86 
| 10-03-86 
| 10-03-86 
| 10-03-86 
| 10-03-86 
.| 10-03-86 
.| 10-03-86 
.| 10-03-86 


CHOVMVDVTOVDVDVDVDOVDVDDVDDADDVWDVDDVDVWVDADAMV@OVOAV@VVIHVVWOOTWVWVDVADVDVWVDVADDVADVVADVOVVWVVDVWVVOWVOVOVVDOVTTOMDMWVOVVWMWDMOOMWDWDAOWMMWMOOOOD 


21.75 
05.80/05.07/26.60 





87-0105 
87-0106 
87-0107 
87-0108 
87-0109 
87-0110 
87-0111 
87-0112 
87-0113 
87-0114 
87-0115 
87-0116 
67-0117 
67-0118 
87-0119 
67-0120 
87-0121 
87-0122 
87-0123 
87-0124 
87-0125 
87-0126 
87-0127 
87-0128 
87-0129 
87-0130 
87-0131 
87-0132 
87-0133 
87-0134 
87-0135 
87-0136 
867-0137 
87-0138 
87-0139 
87-0140 
87-0141 
87-0142 
87-0143 
87-0144 
87-0145 
87-0146 
87-0147 
87-0148 
87-0149 
87-0150 
87-0151 
87-0152 
87-0153 
87-0154 
87-0155 
87-0156 
67-0157 
87-0158 
87-0159 
87-0160 
87-0161 
87-0162 
87-0163 
87-0164 
87-0165 
87-0166 
87-0167 
87-0168 
87-0169 
87-0170 
87-0171 
87-0172 
87-0173 
87-0174 
87-0175 
87-0176 
87-0177 
87-0178 
87-0179 
87-0180 
87-0181 
87-0182 
87-0183 
87-0184 
67-0185 
87-0186 
87-0187 
87-0188 
87-0189 
87-0190 
87-0191 
87-0192 
87-0193 
87-0194 
87-0195 
87-0196 
87-0197 
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Consolidated Gas Transmission Corp. ... 
United Gas Pipe Line Co. .... 

United Gas Pipe Line Co. 

El Paso Natural Gas Co....... 

Natural Gas Pipeline Co. of America... 


Panhandle Eastern Pipe Line Co. ..........-...--.-= 
Panhandle Eastern Pipe Line Co... . 


a 


HEE 
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f 


332 


it 
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i 
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lh 


a 
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...| Michigan Consolidated Gas Co... 
..| Natural Gas Pipeline Co. of America... i 
.| Louisiana Industrial Gas Supply System —_._.. 
J ee ee 


....| Rochester Gas & Electric Corp. 
sa cca scien suiciarnenceemenaneiecine md 


Bayou Industrial Gas Corp. += 
E) Paso Seuttocathons Ce... 


_...| Consolidated Edison Co. of NY, Inc... 
-| Frederick Gas Co. ____— Sess 


a Columbia Gas Transmission Corp. ._........-.. eens 
4 Shreveport intrastate Gas Trans., inc... 


| Caciedl Mincie tight Co 
A aN tics 2 ace 
"| Battle Creek Gas Co___.___-___.. 


-| Greeley Gas Co... 7 
eT EE 


Arkansas Louisiana Gas Co...» 


-| Northern ilinois Gas Co._______.___.. 


Transamerican Gas Transmission Corp... 


| Dayton Power and Light Co...» 


New Jersey Natural Gas Co............—-—-—-.-. 
Northern iitinois Gas Co... —____.... 


Northern illinois Gas Co.....__.. 
Northern \ihinois citi acta son 


Wisconsin Southern Gas Co., inc........-—..---. 
Pacific Gas and Electric Co. en eanennmeneesnene 
Niagara Mohawk Power Corp..._...___._-_.... ieee 
Atlanta Gas Light Co... ane 
South Carolina Pipeline Corp...» 
Texas Industrial Energy Co...» 
National Gas and Oi) Corp.—___.__.__..-..:. 
Arkia Energy Resources, (La intra. Seg.)__. 
Ee GR Ont et ae 
Transamerican Natural Gas Transmission... 
Rochester Gas & Electric Comp... ____. 





B 
B 
B 
B 
8 
8 
Cc 
c 
c 
B 
8 
8 
B 
c 
B 
B 
c 
c 
B 
B 
B 
B 
8 
B 
B 
B 
8 
B 
8B 
B 
8 
B 
B 
B 
B 
8 
8 
B 
B 
c 
c 
{8 
8 
8 
8 
8 
8B 
B 
B 
8 
8 
B 
B 
B 
B 
B 
B 
B 
c 
B 
B 
8 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
8 
8 
8 
8 
B 
B 
8B 
B 
B 
B 
B 
8 
B 
8 
8B 
)8 
8 


03-14-87 
03-14-87 
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-| 10-21-86 
| 10-22-86 
--| 10-22-86 

| 10-22-86 


87-0198 
87-0199 
87-0200 
87-0201 
87-0202 
87-0203 
87-0204 
87-0205 
87-0206 
87-0207 
87-0208 
87-0209 
87-0210 
87-0211 
87-0212 
87-0213 
87-0214 
87-0215 
87-0216 
87-0217 
87-0218 
87-0219 
87-0220 
87-0221 
87-0222 
87-0223 
87-0224 
87-0225 
87-0226 
87-0227 
87-0228 
87-0229 
87-0230 
87-0231 
87-0232 
87-0233 
87-0234 
87-0235 
87-0236 
87-0237 
87-0238 
87-0239 
87-0240 
87-0241 
87-0242 
87-0243 
87-0244 
87-0245 
87-0246 
87-0247 
87-0248 
87-0249 
87-0250 
87-0251 
87-0252 
87-0253 
87-0254 
87-0255 
87-0256 
87-0257 
87-0258 
87-0259 
87-0260 
87-0261 
87-0262 
87-0263 
87-0264 
87-0265 
87-0266 
87-0267 
67-0268 
87-0269 
87-0270 
87-0271 
87-0272 
87-0273 
87-0274 
87-0275 
87-0276 
87-0277 
87-0278 
87-0279 
87-0260 
87-0281 
87-0262 
87-0283 
67-0284 
87-0285 
87-0286 
87-0287 
87-0288 
87-0289 
87-0290 
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Transcontinental Gas Pipe Line Corp. ........ 
Transcontinental Gas Pipe Line Corp. 
Natural Gas Pipeline Co. of America. 
Panhandle Eastern Pipe Line Co.... 
United Gas Pipe Line Co. . 

United Gas Pipe Line Co. . 

Texas Eastern Transmission Corp. 
Texas Eastern Transmission Corp 
Texas Eastern Transmission Corp 
Texas Eastern Transmission Corp. 
Texas Eastern Transmission Corp. 
Texas Eastern Transmission Corp. 
Texas Eastern Transmission Corp 
Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp. 
United Gas Pipe Line Co. ..... 

United Gas Pipe Line Co. ..... 
Natural Gas Pipeline Co. of America. 
United Gas Pipe Line Co... 

United Gas Pipe Line Co 

United Gas Pipe Line Co. .. 

United Gas Pipe Line Co. . 

United Gas Pipe Line Co. . 

Oasis Pipe Line Co..... 

Oasis Pipe Line Co. .... 

United Gas Pipe Line Co. 

United Gas Pipe Line Co. 

United Gas Pipe Line Co. 

United Gas Pipe Line Co... 

Texas Eastern Transmission 

Texas Eastern Transmission Corp. 
Texas Eastern Transmission Corp. 


Natural Gas Pipeline Co. of America 


ONG Transmission Co.... 

ONG Transmission Co... 

Natural Gas Pipeline Co. of America... 
Natural Gas Pipeline Co. of America. 
Panhandle Gas Co... 








Elizabethtown Gas Co.... 


.| Atlanta Gas Light Co. .. 


Northern Illinois Gas Co... 


Citizens Gas and Coke Utility. 
Wisconsin Fuel and Light Co.. 


Southern indiana Gas and Electric Co.. 
...| Corpus Christi industrial Pipeline Co. 
...| Consolidated Edison Co. of NY, inc.. 
..| Southern indiana Gas and Electric Co.. 


10-22-86 
10-22-86 
10-22-86 
10-22-86 
10-22-86 


-»| 10-22-86 
| 10-22-86 


10-22-86 
10-22-86 
10-22-86 
10-22-86 
10-22-86 
10-22-86 
10-22-86 
10-22-86 
10-22-86 
10-22-86 
10-23-86 
10-23-86 


..| 10-23-86 
| 10-23-86 
..| 10-23-86 
..| 10-23-86 
| 10-23-86 
-.| 10-23-86 
--| 10-23-86 
| 10-23-86 
| 10-23-86 
..| 10-23-86 
--| 10-24-86 
| 10-24-86 
--| 10-24-86 
--| 10-24-86 
--| 10-24-86 
.-| 10-24-86 
| 10-24-86 
| 10-24-86 
| 10-24-86 
| 10-24-86 
--| 10-24-86 
| 10-24-86 
--| 10-24-86 
--| 10-24-86 
--| 10-24-86 
-| 10-24-86 
| 10-24-86 
| 10-24-86 
| 10-24-86 
.-| 10-24-86 
| 10-24-86 
| 10-27-86 
| 10-27-86 
| 10-27-86 
| 10-27-86 
-| 10-27-86 
-| 10-27-86 
.| 10-27-86 
.| 10-27-86 
.| 10-27-86 
.| 10-27-86 
| 10-27-86 
.| 10-27-86 
| 10-27-86 
| 10-27-86 
.| 10-27-86 
.| 10-27-86 
-| 10-27-86 
.| 10-27-86 
.| 10-27-86 
.| 10-27-86 
| 10-27-86 
-| 10-28-86 
.| 10-28-86 
-| 10-26-86 
| 10-28-86 
| 10-28-86 
-| 10-28-86 
.| 10-28-86 
.| 10-28-86 
.| 10-28-86 
| 10-28-86 
| 10-26-86 
| 10-26-86 
-| 10-28-86 


SHMOMDMODMDOVVDAOOODDMDOMVOMOMHDHOMOMHOOCOMMOO HOO OMVOOAOOVOMOOVOTMOHDOOMDDOOTTOTOOOOODOVOOOOOOTOOOOOWODOOOD 
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«| Rochester Gas and Electric Corp.... 
| Rochester Gas and Electric Corp 
....| Peoples Natural Gas Co... 

..| Peoples Natural Gas Co. .. 

...| Peoples Natural Gas Co. .. 

...| Peoples Natural Gas Co... 

...-| Peoples Natural Gas Co ... 

...| East Ohio Gas Co...... 

...| East Ohio Gas Co.. 

..-| Peoples Natural Gas Co........... 

..| Rochester Gas and Electric Corp 

«| Rochester Gas and Electric Corp.... 
..| Rochester Gas and Electric Corp.... 


87-0291 Consolidated Gas Transmission Corp.... 
87-0292 Consolidated Gas Transmission Corp 
87-0293 Consolidated Gas Transmission Corp 
87-0294 Consolidated Gas Transmission Corp 
87-0295 Consolidated Gas Transmission Corp. 
87-0296 Consolidated Gas Transmission Corp 
87-0297 Consolidated Gas Transmission Corp 
87-0298 i 

87-0299 

87-0300 Consolidated Gas Transmission Corp 
87-0301 Consolidated Gas Transmission Corp... 
87-0302 Consolidated Gas Transmission Corp 
87-0303 Consolidated Gas Transmission Corp.... 
87-0304 Consolidated Gas Transmission Corp.... 
87-0305 Consolidated Gas Transmission Corp... 
87-0306 Consolidated Gas Transmission Corp.... 
87-0307 Consolidated Gas Transmission Corp... 
87-0308 

87-0309 

87-0310 

87-0311 Colorado Interstate Gas Co. 

87-0312 Colorado Interstate Gas Co. 

87-0313 United Gas Pipe Line Co...... 

87-0314 United Gas Pipe Line Co. 

87-0315 United Gas Pipe Line Co......... 
87-0316 Texas Eastern Transmission Corp.. 
87-0317 Texas Eastern Transmission Corp.. 
87-0318 Texas Eastern Transmission Corp.. 
87-0319 Texas Eastern Transmission Corp.. 
67-0320 Natural Gas Pipeline Co. of America... 
87-0321 Texas Eastern Transmission Corp.. 
87-0322 Valero Transmission Co... 

87-0323 Valero Transmission Co 

87-0324 

87-0325 

87-0326 = 

87-0327 Ei Paso Natural Gas Co 

87-0328 El Paso Natural Gas Co 

87-0329 E! Paso Natural Gas Co... 

87-0330 Consolidated Gas Transmission Corp. 
87-0331 Consolidated Gas Transmission Corp. 
87-0332 Natural Gas Pipeline Co. of America... 
87-0333 Columbia Gulf Transmission Co... 
87-0334 i 

87-0335 

87-0336 

87-0337 

87-0338 

87-0339 

87-0340 

87-0341 

87-0342 Kentucky West Virginia Gas Co... 
87-0343 Natural Gas Pipeline Co. of America... 
87-0344 Natural Gas Pipeline Co. of America... 
ST87-0345 

ST87-0346 

ST87-0347 

ST87-0348 

ST87-0349 

ST87-0350 


ST86-0931 

ST86-1013 

ST86-1589 

ST86-1597 

ST86-1599 

ST86-1601 

ST86-1602 

ST86-1603 

ST86-1643 

ST86-1796 

ST86-1915 

ST86-1916 

ST86-1933 

ST86-1934 Dethi Gas Pipeline Corp.... 
ST86-1937 Dethi Gas Pipeline Corp 
ST86-1965 | Delhi Gas Pipeline Corp 
ST86-2265 | Delhi Gas Pipeline Corp 
ST86-2317 Deihi Gas Pipeline Corp 
ST86-2318 Dethi Gas Pipeline Corp. 
ST86-2319 Dethi Gas Pipeline Corp. 
ST86-2320 Dethi Gas Pipeline Corp. 
ST86-2321 

ST86-2323 

ST86-2428 


' The noticing of these filings does not constitute a determination of whether the filings comply with the Commission's Regulations. _ 4 
2 The Intrastate Pipeline has sought Commission Approval of its transporation rate pursuant to section 284.123(B)(2) of the Commission's Regulations (18 CFR 284.123(B)(2)). Such rates 


Rochester Gas and Electric Corp... 
Rochester Gas and Electric Corp.... 
Rochester Gas and Electric Corp 


Dow Intrastate Gas Co.. 
Clajon Transportation, inc. 
imc Pipeline Co 


..| Philadelphia Electric Co. 


Philadelphia Electric Co 

United Texas Transmission Co 

Ugi Corp: 

Natural Gas Pipeline Co of America. 
Transwestern Pipeline Co 

San Diego Gas and Electric Co 
Consolidated Edison Co. of NY, Inc 
Connecticut Natural Gas Corp . 
Pacific Gas and Electric Co.. 


.«| Pacific Gas and Electric Co.. 

.»| Pacific Gas and Electric Co... 

..| Hope Gas, Inc...... 

...| Hanley and Bird... 

...| Northern Iilinois Gas Co. 

...| Louisiana Intrastate Gas Corp... 

...| Natural Gas Pipeline Co. of America 


They are noticed at this time to give interested parties 
Southern California Gas Co 
Northern intrastate Pipeline Co 


..| Michigan Consolidated Gas Co. 


..| United Gas Pipe Line Co... 

..| United Gas Pipe Line Co 

..| Panhandle Eastern Pipe Line Co... 

..| Mississippi River Transmission Corp 
...| United Gas Pipe Line Co 

..| Consolidated Edison Co. of NY, inc.. 


Michigan Consolidated Gas Co. 
Cincinnati Gas and Electric Co. 
Southern California Gas Co... 


..| Colorado Intrastate Gas Co... 
..| Texas Eastern Transmission 
..| United Gas Pipe Line Co... 
..| United Gas Pipe Line Co 

..| Washington Gas Light Co... 


are deemed fair and equitable if the Commission does not take action by the date indicated. 


[FR Doc. 86-28519 Filed 12-18-86; 8:45 am] 
BILLING CODE 6717-01-M 
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03-22-87 
03-22-87 
03-22-87 
03-06-87 
03-06-87 
03-06-87 
03-22-87 
03-06-87 
03-22-87 
03-22-87 
03-22-87 
03-22-87 
03-22-87 
03-22-87 
03-22-87 
03-22-87 
03-22-87 
03-06-87 
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{Docket No. CP867-33-001] 


Panhandle Eastern Pipe Line Co.; 
Amendment to Request Under Blanket 
Authorization 


December 16, 1986. 


Take notice that on December 12, 
1986, Panhandle Eastern Pipe Line 
Company, {Panhandle}, P.O. Box 1642, 
Houston, Texas 77001, filed in Docket 
No. CP87-33-001 an amendment to the 
request filed on October 22, 1986, in 
Docket No. CP87-33-000 pursuant to 
§ § 157.205 and 157.212 of the Regulations 
under the Natural Gas Act (18 CFR 
157.205). In that filing, Panhandle gave 
notification of its intent to construct, 
own, and operate, an additional delivery 
point for an existing sales customer, 
Kansas Power and Light Company (PKL) 
at a new sales point known as the 
Tipton No. 2 delivery point. 

Panhandle states in its amendment 
that it has installed a measuring station 
and appurtenant facilities to provide an 
emergency service to KPL at the Tipton 
delivery point. Panhandle now states 
that it seeks authority to leave those 
facilities in place and to utilize them for 
the service proposed in Docket No. 
CP87-33-000. Panhandle also requests 
waiver of the Regulations as are 
necessary to permit its amendment to 
become effective. 


Any person or the Commission's staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request of October 22, 1986, as amended 
on December 12, 1986. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 86-28520 Filed 12-18-86; 8:45 am] 
BILLING CODE 6717-01-4 


[Docket No. ER87-157-000] 
Southern California Edison Co.; Filing 
December 16, 1986. 

Take notice that on December 12, 
1986, Southern California Edison 
Company (Edison) tendered for filing as 
an initial rate schedule an Agreement, 
which has been executed by Edison and 
the City of Vernon, California, which 
Edison designates as the Edison-Vernon 
CDWR—Firm Transmission Service 
Agreement. Under the terms and 
conditions of the Agreement, Edison will 
make available to Vernon firm 
transmission service for its purchases of 
nonintegrated capacity and energy from 
the California Department of Water 
Resources (“CDWR”") to the Point of 
Delivery at Vernon, California. 

The Agreement is proposed to become 
effective when executed by the Parties 
and accepted for filing by the 
Commission; (without changes 
unacceptable to either party) and as 
such, Edison requests, to the extent 
necessary, waiver of notice 
requirements so that service can 
commence upon acceptance of the 
Agreement for filing by the Commission, 
without change unacceptable to either 
party. 

Copies of this filing were served upon 
the Public Utilities Commission of the 
State of California and the City of 
Vernon, California. 

Any person desiring to be heard or to 
protest this application should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Section 211 or 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
such motions or protests should be filed 
on or before December 22, 1986. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
roust file a motion to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary 

[FR Doc. 86-28521 Filed 12-18-86; 8:45 am] 
BILLING CODE 6717-01-M 
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[Docket Nos. CI87-132-000 and Cl87-142- 
000) 

Tenneco Oil Co.; Applications for 
Permanent Abandonment for Certain 
Designated Properties, Limited-Term 
Abandonment for Other Designated 
Properties, and Blanket Limited-Term 
Certificate With Pre-Granted 
Abandonment 


December 15, 1986. 


Take notice that-on November 24, 
1986, Tenneco Oil Company {Applicant), 
P.O. Box 2511, Houston, Texas 77001, 
filed applications pursuant to sections 
7(b) and 7(c) of the Natural Gas Act and 
§§ 2.77 and 157.30 of the Commission’s 
Regulations thereunder for 
authorization: (1) To permanently 
abandon all sales and service 
obligations certificated in Docket No. 
CI82-261-000 and to cancel its related 
FERC Gas Rate Schedule No. 437, to 
permanently abandon in part its 
obligations certificated in Docket No. 
CI70-114, and to partially cancel its Rate 
Schedule No. 261 to the extent it covers 
the sale of production from one 
designated well, under which: 
certificated sales have been made; (2) to 
abandon for a limited term deliverability 
{in some cases, excess deliverability; in 
other cases total deliverability) covered 
by sales authority originally certificated 
by the Commission in various dockets; 
and (3) for a blanket limited-term 
certificate with 
abandonment to make sales for resale in 
interstate commerce of any of the gas 
abandoned pursuant to (1) and (2) 
above. Applicant states that all 
certificated sales for which permanent 
and limited-term abandonments are 
sought have been made from 10 fields 
and one offshore block to United ‘Gas 
Pipe Line Company. The reasons for the 
proposed abandonment and limited- 
term sales authority are more fully set 
forth in the applications, which are on 
file with the Commission and open to 
public inspection. 


Applicant states that because of a 
precipitous decline in takes from United, 
amounting to 14 percent of deliverability 
in 1985 and an estimated 6 percent for 
1986, it sought and obtained from United 
a release of these supplies in exchange 
for contractual modification on price, 
take-or-pay, and quantity terms. 
Applicant states the resulting agreement 
with United provides for a limited-term 
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obligations are waived on released gas 
not taken, commencing from the 
effective date of each contract until 
expiration of the two-year abandonment 
period for NGA gas. 


(c) All previously accrued take-or-pay 
obligations associated with permanently 
released gas are waived; and 

(d) All previously accrued take-or-pay 
obligations and potential take-or-pay 


release for most of these dedicated 
reserves and permanent release for a 
minor fraction. Accordingly, Applicant 
seeks limited-term abandonment of most 
of these supplies; it also seeks 
permanent abandonment for one well 
qualifying under section 108 of the 
Natural Gas Policy Act of 1978 (NGPA) 
from which reserves have been 
depleted, and of reserves underlying one 
offshore block (High Island Block 281) 
qualifying under NGPA section 102(d). 
Applicant states that it is aware of 
United's applications in Docket Nos. 
CI86-447-000 and C1I86—450-000 


ExnHisit A 
RS No./docket No. 


12/12/73 
10/23/30 
07/28/55 
09/20/78 
11/05/80 
06/09/82 
07/08/85 


RS No. 289/CI64-1043, 1044, 1046 
RS No. 89/CI64-1045 

RS No. 100/CI64-1056.... 

LL&E RS No. 12 Ci72-64 

RS No. 261/Ci70-114 

LL&E RS No. 11/CI72-638... 

RS No. 109/ Ci64-1065. 


requesting blanket limited-term 
abandonment and certificate authority 
on behalf of its producer-suppliers. 
Applicant states that while United's 
generic application may cover portions 
of the requests herein, Applicant and 
United jointly negotiated the terms for 
the limited-term and permanent releases 
here involved, and that the requests 
herein should not be deferred to await 
consideration of United's generic 
applications. 

Applicant seeks a limited-term 
abandonment for a two-year period for 
certain gas and a limited-term 
abandonment through July 1, 1988, for 
certain other gas. For certain contracts, 
it retains a right of first call during the 
entire term of the abandonment; for 
others, the right of first call is effective 
only during the period from November 1 
to March 31 of each year. Applicant 
states that the affected contracts are 
broken down into two categories 
designated as Exhibit A and Exhibit B 
as set forth below. Exhibit A contracts 
share the following amended terms: 

(a) Gas qualifying under NGPA 
sections 102, 103, 107, 108 and 109 will 
be permanently released; permanent 
abandonment is being sought for only a 
single NGPA section 108 well covered 
by the certificate issued in Docket No. 
CI70-114 which is depleted and was 
plugged and abandoned on March 7, 
1984. 

(b) Gas under NGPA sections 104 and 
106(a) which is subject to the 
Commission's NGA sales and 
abandonment authority will be released 
for a two-year period from the date 
Applicant receives limited-term 
abandonment authority, with United 
retaining a right to call on such gas 
during the period November 1 through 
March 31 by giving Applicant not less 
than five days’ notice; 


Exhibit B contracts share the 
following amended terms: 

(a) Release of excess daily 
deliverability (i.e., deliverability in 
excess of United's daily requirements) 
for gas qualifying under NGPA sections 
102, 103, 107, 108 and 109 from June 2, 
1986, until July 1, 1988; 

(b) Release of excess daily 
deliverability (i.e., deliverability in 
excess of United’s daily requirements) 
for NGA gas qualifying under NGA 104 
and 106(a) from the date Applicant 
receives necessary abandonment 
authority until July 1, 1988; 


(c) For all NGA and non-NGA gas, all 
previously accrued or potential take-or- 
pay obligations are waived from the 
effective date of each contract until the 
date Applicant receives abandonment 
authorization for NGA gas; and 


(d) Should United be required to make 
take-or-pay payments for obligations 
incurred during the period following 
Applicant's receipt of abandonment 
authority, United will be entitled to 
credit against the take-or-pay amounts, 
on an equivalent volume basis, released 
volumes sold or moved to another party. 


Exnisit B 


Cotton Valley Fid., Webster Parish, LA 


No. Pettus-Burnell Fid., Bee & Karnes | RS No. 86/Ci64-1042. 


Cos., TX. 
Chauvin Fid., Terrebonne Parish, LA 


LA. 
...| Waskom Fid., Harrison Co., TX 
Chauvin Fid., Terrebonne Parish, LA... 


Additionally, Applicant states that 
United also agreed to terminate one 
contract covering the sale of NGPA 
section 102(d) reserves from High Island 
Block 281, Offshore Texas, upon receipt 
of the requested abandonment. 

Applicant further states that the total 
net deliverability subject to the requests 
herein amounts to 17,982 Mcf/d, and 
that the portion of such deliverability 
subject to the permanent abandonment 
is 4,050 Mcf/d. 

In addition to the requested 
abandonment authority, Applicant 
states it seeks a limited-term blanket 


RS No. 78/CI64-1034 
RS No. 481/Ci85-260 


04/29/40 
05/28/47 


10/03/68 
11/16/73 
11/13/79 


06/23/83 
07/05/85 


certificate to make sales for resale of the 
abandoned gas to other purchasers. 
Applicant proposes that the term of the 
blanket certificate be effective 
coextensive with the limited-term 
abandonment for the sales in Exhibits A 
and B and for a three-year period for gas 
permanently abandoned. Applicant also 
requests that the Commission waive rate 
schedule and blanket affidavit filing 
requirements as allowed in prior cases 
where blanket sales certificates have 
been issued. 

The circumstances presented in the 
applications meet the criteria for 





consideration on an expedited basis, 
pursuant to § 2.77 of the Commission's 
rules as promulgated by Order No. 436 
and 436-A, issued October 9, and 
December 12, 1985, respectively, in 
Docket No. RM85-1-000, all as more 
fully described in the applications which 
are on file with the Commission and 
open to public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before 15 days 
after the date of publication of this 
notice in the Federal Register, file with 
the Federal Energy Regulatory 
Commission, Washington, DC 20426, a 
petition to intervene or a protest in 
accordance with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party in any 
proceeding herein must file a petition to 
intervene in accordance with the 
Commission's rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-28522 Filed 2-18-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. DP87-85-000] 


Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc.; Application 


December 16, 1986. 

Take notice that on November 18, 
1986, Tennessee Gas Pipeline Company, 
a Division of Tenneco Inc. (Applicant), 
P.O. Box 2511, Houston, Texas 77001, 
filed in Docket No. CP87-85-000 an 
application pursuant to section 7(c) of 
the Natural Gas Act for authorization to 
(1) provide firm deliveries of firm 
Interim Natural Gas Services (INGS) 
volumes authorized by the Commission 
on September 26, 1986, in Docket Nos. 
CP86-251-000 and CP86-251-001 (36 
FERC 931,370) at six delivery points on 
the Beverly-Salem lateral to Boston Gas 
Company (Boston Gas), and {2) 
construct and operate $4,086,000 in new 
facilities, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that it originally 
sought authority in Docket Nos. CP86- 
251-000 and CP86-251-001 to upgrade 
the Beverly-Salem lateral to provide firm 
service to Boston Gas. Applicant 
explains that on June 9, 1986, it 
withdrew that portion of the application 


seeking to upgrade the Beverly-Salem 
lateral because of the excess time 
required to resolve environmental 
concerns raised by parties located 
where the upgraded line would have 
been placed. In the September 26, 1986 
order, the Commission authorized 
Applicant to increase its firm deliveries 
to Boston Gas by 10,460 Mcf of natural 
gas per day, but the firm deliveries to 
Boston Gas on the Beverly-Salem lateral 
was authorized on a best-efforts basis. 
Applicant now seeks authority in the 
subject application to upgrade the 
Beverly-Salem lateral to allow delivery 
of the authorized INGS best-efforts 
volumes on a firm basis. 

Applicant requests authority to 
increase firm deliveries .of INGS 
volumes to Boston Gas at the following 
delivery points located on the Beverly- 
Salem lateral: 


Applicant states that total firm 
deliveries to Boston Gas of INGS 
volumes at the Beverly-Salem delivery 
points would not exceed the authorized 
level of 10,460 Mef of natural gas per 
day. 

To accomplish the increased 
deliveries for which authorization is 
sought by this application, Applicant 
proposes to replace 2.0 miles of its 
existing 12-inch Beverly-Salem lateral 
with new 24-inch pipe from Applicant's 
valve 270C-101.1 to mile post 260C-101.1 
+ 2.0 located in Middlesex County, 
Massachusetts. Applicant states in its 
Environmental Report, filed in Exhibit 
F-IV of its application, that it proposes 
installing the new 24-inch line parallel to 
and at a 10-foot offset from the existing 
12-inch line except where route 
deviations would avoid obstacles or 
reduce the environmental impact of 
construction, and either remove or 
abandon the old line once the new 
replacement line is in service. Applicant 
estimates the total cost of these facilities 
to be $4,086,000. 

The Commission Staff will be 
preparing an environmental assessment 
on Applicant's proposed Beverly-Salem 
lateral replacement. By separate notice, 
Commission Staff will request public 
comments concerning the scope of the 
environmental issues to be addressed in 
its environmental assessment. 
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Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
8, 1987, file with the Federal Energy 
Regulatory Commission, Washington, 
DC 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure {18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-28523 Filed 12-18-86; 8:45 am] 
BILLING CODE 6717-01-m 


[Docket No. SA87-15-000 


TransAmerican Natural Gas Corp., 
t/k/a GHR Energy Corp.; Petition for 
Adjustment 


December 16, 1986. 


On November 4, 1986, TransAmerican 
Natural Gas Corporation 
(TransAmerican) filed with the Federal 
Energy Regulatory Commission a 
petition for adjustment pursuant to 
section 502(c) of the Natural Gas Policy 
Act of 1978 and Part 385 (Subpart K) of 
the Commission's regulations. 
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TransAmerican seeks an extention of its 
obligations under Commission Order 
Nos. 399, 399-A, and 399-B that require 
payment of Btu adjustment refunds by 
first sellers of natural gas not later than 
November 5, 1986. Should the 
Commission decide to grant the 
requested extention, TransAmerican 
also requests a waiver of any civil 
penalties imposed because of 
noncompliance with the above 
Commission orders. 


TransAmerican is an operator and 
working interest owner of gas leases in 
Texas. On January 26, 1983, 
TransAmerican filed with the United 
States District Court for the Southern 
District of Texas a petition for relief 
under Chapter 11 of the United States 
Bankruptcy Code. Since that filing, 
TransAmerican has been operating as a 
debtor-in-possession pursuant to 11 
U.S.C 1107-1108 (1982). Natural gas 
pipelines are requesting TransAmerican 
to pay Btu refunds for sales of gas made 
before and after its filing of a petition 
for relief under Chapter 11 of the United 
States Bankruptcy Code. 
TransAmerican states that the majority 


of its income-producing assets are 
pledged to secure the debt owed to its 
secured creditors. Consequently, 
TransAmerican states it has no current 
source of unencumbered income. 
Moreover, TransAmerican claims that it 
can pay no Btu refunds without the 
approval of the Bankruptcy Court. 
TransAmerican states that it will not 
know the extent or status of any Btu 
refund obligations until a decision is 
rendered by the bankruptcy court. 

The procedures applicable to this 
adjustment proceeding are found in 
Subpart K of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.1101 
through 385.1117 (1986)). Any person 
desiring to participate in this adjustment 
proceeding must file a motion to 
intervene in accordance with the 
provisions of Subpart K. All motions to 
intervene must be filed within 15 days 
after publication of this notice in the 
Federal Register. 

Kenneth F. Plumb, 
Secretary. 
[FR Doc. 86-28524 Filed 12-18-86; 8:45 am] 
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Office of Hearings and Appeals 


Notice of Cases Filed, week of 
October 31 Through November 7, 1986 


During the Week of October 31 
through November 7, 1986, the appeals 
and applications for exception or other 
relief listed in the Appendix to this 
Notice were filed with the Office of 
Hearings and Appeals of the 
Department of Energy. 

Under DOE procedural regulations, 10 
CFR Part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, DC 20585. 

George B. Breznay, 
Director, Office of Hearings and Appeals. 
December 8, 19886. 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 


Carson Petroleum Co., Burr Ridge, IL 


Imperial Oil Company, inc., Mt. Pleasant, Mi 48858. 


REFUND APPLICATIONS RECEIVED 


11/3/86 
11/3/86 
11/3/86 
11/3/86 
11/3/86 | Conoco/Crest Fuel Oil Compa- | RF220-450 
RF220-449 
RF220-448 
.| RF220-447 
RF 139-162 


ny. 
11/3/86 | Gonoco/24th & Grand Conoco.... 
11/3/86 
11/3/86 
11/3/86 | Aminoil/William Schauss & Son, 
Inc. 
Petrolane-Lomita/ William 
Schauss & Son, Inc. 
Gull/Robert M. Eigell. 
Gull/Robert M. Eigell J 
Tenneco/Henoch Oil Company ... 
Tenneco/Borst Oil Corporation... 
Luedtke Engineering Company... 
Amoco & Belridge/Turtle Moun- 
7 Band of Chippewa Indi- 


OKC/Missout.. 


11/3/86 


11/3/86 
11/3/86 
11/3/86 
11/3/86 
11/3/86 
11/4/86 


11/4/86 
11/4/86 
6/6/86 


vn] ROQQ1-331 


[Week of Oct. 31 Through Nov. 7, 1986] 


Exception to the reporting requirements. If granted: Telzrow Oil Company would 
not be required to file Form ElA-7828, “‘Reseliers/Retailers Monthly Petroleum 
Products Sales Report.” 


Exception to the reporting requirements. If grant 


led: Carson Petroleum Company 


would not be required to file Form EIA-782B, “Reseliers/Retailers Monthly 
Petroleum Products Sales Report.” 


Exception to the reporting requirements. if granted: Webb Ow Company would 
not be required to file Form ElA-782B, “Resellers/Retailers Petroleum Prod- 


ucts Sales Report.” 


Exception to the reporting requirements. If granted: imperial Oil Company, Inc. 
would not be required to file Form EiA-782B, “Resellers/Retailers Petroleum 


Products Sales Report.” 


REFUND APPLICATIONS RECEIVED—Continued 


Name of refund proceeding/ 
name of refund applicant 


RQ21-336 
RQ2-337 
RQ13-338 
..| RF 272-20 
RF272-21 


11/6/86 | Amoco, Coline & OKC Corp./ 


Colorado. 


S.M. Lorusso & Sons, inc... 
North Suburban Mass Transit 
District. 
Lockheed/Trans 
Airlines, Inc. 
The Texas Mexican Railway 


11/4/86 
11/4/86 


11/4/86 Continental | RF269-2 


11/3/86 RF271-45 
Company. 

Northeast/J&S Oil Company........ 

Guli/Shane's Gull. 

Gull/Leathers Oil Company 

Gull/Shane's Gull................ 

Gull/Leathers Oi! Company 

Gull/Shane’s Gull................ > 

Gull/Leathers Oil Company.......... 

Gull/McCali Oil & Chemical 


10/31/86 
11/4/86 
11/4/86 
11/4/86 
11/4/86 
11/4/86 
11/4/86 
11/7/86 


Corp. 
11/7/86 | Gull/McCall Oil & Chemicai 


Corp. 

LaGloria/Dale Perkins Oii Com- | RF263-9 
pany. 

Gull/Don's Truck Service... 


Gull/Don’s Truck Service. 


11/6/86 


..| RF260-14 
RF258-10 


11/7/86 
11/7/86 


REFUND APPLICATIONS RECEIVED—Continued 


11/7/86 | Lockheed/Hydro-Aire Div/ RF269-4 
Crane Co. 

Northeast/Gulf States Oil & Re- 
fining. 

Gull/Steve Wescott .........--.--s-0+-.0 

Gull/Steve Wescott 


Conoco/Robinson's Conoco... 


11/7/86 RF 264-4 


11/5/86 RF 259-14 
11/5/86 
11/4/86 
11/5/86 

10/23/86 

10/31/86 
11/6/86 
11/6/86 
11/5/86 
11/6/86 
11/6/86 

10/31- 
11/7/86 
10/31- 


Husky/Wray Oil Company . 
Conoco/Wray Oil Company... 
Gulf Refund Applications .... 4 
RF40-3557 
RF225- 
10388- 
RF225-10397 
RAF250-1715- 
RF 250-1886 
RF265-1- 
RF265-19 
RF270-352- 


Mobil Refund Applications 


Marathon Refund Appiications..... 


10/31- 
11/7/86 
10/31- 
11/7/86 
10/31- 


11/7/86 | 


Getty Refund Applications 


Surface Transporters Appi 
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REFUND APPLICATIONS RECEIVED—Continued 


11/7/86 RF270-437 


{FR Doc. 86-28481 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


Notice of Issuance of Proposed 
Decisions and Orders, Week of 
October 20 Through October 24, 1986 


During the week of October 20 
through October 24, 1986, the proposed 
decisions and orders summarized below 
were issued by the Office of Hearings 
and Appeals of the Department of 
Energy with regard to applications for 
exception. 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact of 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of these 
proposed decisions and orders are 
available in the Public Reference Room 
of the Office of Hearings and Appeals, 
Room 1E-234, Forrestal Building, 1000 
Independence Avenue SW., 
Washington, DC 20585, Monday through 
Friday, between the hours of 1:00 p.m. 
and 5:00 p.m., except federal holidays. 
December 9, 1986. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 

Co-Op Supply of Lake County, Inc., Ronan, 
Montana, KEE-0035, Reporting 
Requirements 

Co-Op Supply of Lake County, Inc., filed an 
Application for Exception from the 
requirement to file Form EIA-782B, entitled 


“Reseller/Retailers’ Monthly Petroleum 
Product Sales Report.” On October 23, 1986, 
the Department of Energy issued a Proposed 
Decision and Order which determined that 
the exception request should be denied. 


Mountain Oil Inc., Walla Walla, 
Washington, KEE-0018, Reporting 
Requirements 


Mountain Oil, Inc. (Mountain Oil) filed an 
Application for Exception from the provisions 
of Form EIA-782B. The exception request, if 
granted, would permit Mountain Oil to be 
relieved from its obligation to submit Form 
EIA-782, entitled “Reseller/Retailers’ 
Monthly Petroleum Product Sales Report.” 
On October 24, 1986, the Department of 
Energy issued a Proposed Decision and Order 
which determined that the exception request 
should be denied. 


[FR Doc. 86-28482 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


Notice of Issuance of Decisions and 
Orders, Week of October 27 Through 
October 31, 1986 


During the week of October 27 through 
October 31, 1986, the decisions and orders 
summarized below were issued with respect 
to appeals and applications for exception or 
other relief filed with the Office of Hearings 
and Appeals of the Department of Energy. 
The following summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 


Appeals 
Ashcraft & Gerel, 10/30/86, KFA-0058 


Ashcraft & Gerel filed an Appeal from.a 
partial denial by the Manager of the Nevada 
Operations Office of a request for 
information which the firm submitted under 
the Freedom of Information Act (the FOIA). 
In considering the Appeal, the DOE found 
that an adequate search for responsive 
documents was performed, and that the 
Manager was not obligated to identify and 
provide agency documents that are made 
available to the public through a DOE 
facility. The Appeal was therefore denied. 


Penberthy Electromelt International, Inc., 
10/27/86, KFA-0055 

Penberthy Electromelt International, Inc. 
(Penberthy) filed an Appeal from a partial 
denial by the Inspector General (IG) of a 
request for information which the firm 
submitted under the Freedom of Information 
Act (the FOIA). In his determination, the IG 
had withheld summaries of four interviews 
compiled during an investigation into 
allegations raised by the president of 
Penberthy. In considering the Appeal, the 
DOE found that release of the interviews 
would constitute an unwarranted invasion of 
privacy not outweighed by any public interest 
in disclosure. The DOE determined that the 
material was properly withheld pursuant to 
Exemption 7(C) of the FOIA. Accordingly, the 
Appeal was denied. 


Remedial Order 
Texaco Inc., 10/31/86, HRO-0032 
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Texaco Inc. objected to a Proposed 
Remedial Order alleging that it violated the 
refiner cost recovery rule in its calculating 
and reporting of cost recoveries on sales of 
propane, natural gasoline, isobutane and 
normal butane. The DOE rejected Texaco's 
claim that state statutes of limitation barred 
the proceeding. The DOE found that Texaco's 
objections to the PRO’s retroactive 
application of the equal application/deemed 
recovery rule were moot since the ERA had 
elected not to seek retroactive enforcement of 
the rule. The DOE combined a bank 
adjustment and refund on the basis of ERA's 
revised cost recovery calculations. The DOE 
also determined that interest should be 
assessed on this refund and that Texaco 
should deposit the total amount into a 
suitable account for ultimate distribution 
pursuant to Subpart V Special Refund 
Procedures. Finally, the DOE determined that 
it would not be necessary for Texaco to 
recalculate its maximum allowable prices 
and that it would make any overcharges 
revealed by Texaco’s bank adjustments the 
subject of a separate enforcement action. 


Request for Exception 
Molo Oil Company, 10/29/86, KEE-0060 
Molo Oil Company filed an Application for 
Exception from the requirement to file Form 
EIA-782B, entitled “Resellers’/Retailers’ 
Monthly Petroleum Sales Report.” In 
evaluating the request, the DOE found that 
the firm had not shown that it experienced a 
burden in filing Form EIA-782B sufficient to 
outweigh the public interest in obtaining the 
survey data. Accordingly, exception relief 
from filing Form EIA-782B was denied. 


Reserve Petroleum Company, 10/31/86, KEE- 
0043 


Reserve Petroleum Company filed an 
Application for Exception from the 
requirement to submit Form EIA-782B, 
entitled “Resellers’/Retailers’ Monthly 
Petroleum Product Sales Report,” Form EIA- 
194, entitled “Monthly Alternative Fuel/ 
Incremental Price Monitoring Report,” Form 
EIA-811, entitled “Monthly Bulk Terminal 
Report,” and Form EIA-821, entitled “Annual 
Fuel Oil and Kerosene Sales Report.” In 
considering the request, the DOE found that 
the firm had not shown that it was more 
adversely affected by the reporting 
requirements than other reporting firms. 
Accordingly, exception relief was denied. 


Motion for Discovery 


Corum Energy Corp., 10/27/86, HRD-0234, 
HRH-0234, KRZ-0039, KRZ-0040, KRZ- 
0041 


The ERA issued a PRO to Corum Energy 
Corporation, alleging that the firm had 
violated the provisions of 10 C.F.R. 

§§ 212.183, the crude oil reseller price rule, 
and 212.186, the layering rule. On October 27, 
1986, OHA issued an Interlocutory Order 
responding to certain motions pending in the 
case. First, OHA determined that the ERA 
should be permitted to amend the PRO in the 
following regards: (i) to add two additional 
layered transactions; (ii) to change the 
remedial provisions to require the payment of 
any interest due to the time that full payment 
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is made; and (iii) to dismiss without prejudice 
allegations that Corum violated Section 
212.183. 

Secondly, OHA determined that all of 
Corum’s discovery request, regarding the 
promulgation, interpretation and application 
of Section 212.186 be denied. This 
determination was based on a long line of 
cases dealing with requests identical to those 
made by Corum. 

Thirdly, OHA determined that Corum 
should be allowed to present evidence in an 
evidentiary hearing regarding the services it 
claims to have provided with each of the 
transactions cited in the PRO. In this regard, 
OHA stated that this evidence should consist 
primarily of testimony by company officials 
with direct knowledge of Corum’s trading 
activities. 


Implementation of Special Refund Procedures 


Howard Oil Company, Inc., 10/27/86, KEF- 
0008 

The DOE issued a Decision implementing a 
plan for the distribution of $15,907,465.76 plus 
interest, received as a result of a 1985 
Settlement Agreement between the DOE and 
Howard Oil Company, Inc. (Howard). The 
Decision sets forth refund application 
procedures for customers who purchased 
middle distillates and residual fuel oil from 
Howard during the period covered by the 
Settlement Agreement—August 19, 1973 
through December 31, 1974. Specific 
information regarding the data to be included 
in refund applications is discussed in the 
Decision. 


National Propane Corp., Conservative Gas 
Division, Parman Oil Corp., 10/27/86, 
HEF-0135, HEF-0145 

The DOE issued a Decision implementing a 
plan for the distribution of $66,217 received 
through separate consent orders entered into 
by the DOE and National Propane 

Corporation/Conservative Gas Division, and 

Parman Oil Corporation. The DOE 

determined that the settlement funds should 

be distributed to customers that purchased 
refined petroleum products from the consent 
order firms during the relevant period in each 
case. In order to facilitate the distribution of 
refunds, the DOE adopted a small claims 
presumption of injury for applicants whose 
volumetrically allocated refund is below 
$5,000. In addition, for larger claims /.e., those 
above the $5,000 threshold, the DOE 
determined that a detailed demonstration of 
injury will be necessary. Finally, end-users of 
both firms’ products will be eligible to receive 

100 percent of their volumetrically allocated 

refund amounts, provided they filed an 

application documenting their purchases. The 
specific information required in Applications 
for Refund is set forth in the Decision. 


Refund Applications 


Arkansas Louisiana Gas Co./Shreveport Oil 
Co. 10/27/86, RF154-21 

The DOE issued a Decision and Order 
concerning an application for refund filed by 
Shreveport Oil Co., a reseller of motor 
gasoline, from a consent order funded by 
Arkansas Louisiana Gas Co./ The DOE found 
that Shreveport had banks of unrecouped 
product costs greater than the refund it was 


claiming. In addition, the DOE found that the 
prices it paid for Arkla motor gasoline were 
higher than average market prices reported in 
Platt’s, except for unleaded gasoline during 
one month. Therefore, the DOE granted 
Shreveport a refund for all its Arkla 
purchases except the gallons purchased at 
below-market prices. Accordingly, the firm 
was granted a refund of $125,442 ($85,392 in 
principal plus $40,050 in interest). 


Conoco Inc./Taynor Oil Co. et al., 10/27/86, 
RF220-188 et al. 

The DOE issued a Decision and Order 
concerning 30 Applications for Refunds filed 
by purchasers of Conoco refined products. 
Each customer filed for a refund based upon 
the small claims procedures outlined in 
Conoco Inc., 13 DOE { 85,316 (1985). After 
examining the claims, the DOE concluded 
that all thirty customers should receive 
refunds based on the volumetric refund 
amount established in Conoco. The total 
amount of refunds granted was $57,526. 


Gulf Oil Corporation/Alps Tire & Service et 
al., 10/30/86, RF40-3371 et al. 

The DOE issued a Decision concerning 15 
Applications for Refund filed by resellers and 
retailers of Gulf Oil Corporation petroleum 
products. Each firm applied for a refund 
based upon the procedures outlines in Gulf 
Oil Corp., 12 DOE { 85,048 (1984). governing 
the disbursement of settlement funds 
received from Gulf pursuant to a 1978 consent 
order. In accordance with those procedures, 
each applicant demonstrated that it would 
not have been required to pass through to its 
customers a cost reduction equal to the 
amount of the refund claimed. After 
examining the applications and supporting 
documentation submitted by the applicants, 
the DOE concluded that they should receive a 
total refund of $31,290, representing $25,623 in 
principal and $5,667 in accrued interest. 

Gulf Oil Corporation/Kenneth R. Greive, 
Dist., et al., 10/29/86, RF40-985 et al. 


The DOE issued a Decision and Order 
concerning the Applications for Refund filed 
by Kenneth R. Greive, Dist. and four other 
firms, each of which was both a purchaser of 
Gulf Middle distillates and a consignee of 
Gulf motor gasoline during the-Gulf consent 
order period. Following the procedures 
outlined in Gulf Oil Corp., 12 DOE { 85,048 
(1984), each applicant demonstated that it 
purchased a certain amount of distillates 
from Gulf, for which it will receive $0.00122 
per gallon (the Gulf volumetric refund 
amount). Each applicant also demonstrated 
that overall gasoline consumption in the state 
in which it was located had increased during 
the consent order period, while its own total 
sales volume of consigned gasoline during 
that period had declined. The DOE therefore 
determined that each applicant was also 
injured in its role as a consignee by Gulf’s 
allegedly uncompetitive prices. Each 
applicant's refund for consigned gallons was 
calculated by multiplying the number of 
gallons of gasoline Gulf consigned to it during 
the consent order period, its percent loss of 
potential sales, and the Gulf volumetric 
refund amount of $0.00122. Each applicant 
will receive the sum of its refund for 
purchased distillates and its refund for 
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consigned gasoline, plus a share of accrued 
interest. The total refund granted in this case 
is $14,323 principal and $3,169 interest. 


Gulf Oil Corporation/Preston’s Gulf et al., 
10/27/86, RF40-3279 et al. 

The DOE granted refunds from the Gulf Oil 
Corporation deposit fund to 35 purchasers of 
Gulf refined petroleum products. The refund 
applicants are retailers who demonstrated 
that they would not have been required to 
reduce their selling prices to their customers 
by the amount of the refund received. The 
refunds to these firms totaled $84,468. 


H.C. Lewis Oil Company/City of Gary et al., 
10/30/86, RF266-1 et al. 

The DOE issued a Decision concerning 18 
Applicants for Refund filed by purchasers of 
refined product sold by H.C. Lewis Oil 
Company. Each customer filed for a refund 
based upon the small claims procedures 
outlined in H.C. Lewis Oil Company, 14 DOE 
{ 85,326 (1986). After examining the 
applications, the DOE concluded that all 18 
applicants should receive refunds based on 
the volumetric refund amount established in 
H.C. Lewis. The total amount of refunds 
granted was $24,795. 


Little America Refining Co./Siegel Oil 
Company, 10/30/86; RF112-192 

Siegel Oil Company, a reseller of refined 
petroleum products, filed an Application for 
Refund seeking a portion of the funds 
remitted to the DOE by the Little America 
Refining Company (Larco). Siegel purchased 
Larco product directly from the consent order 
firm, and indirectly through Direct Sales Tire 
Co., Inc. (Direct Sales). In a previous 
decision, the DOE had granted Direct Sales a 
refund based on a finding that Direct Sales 
had absorbed all of the additional costs 
associated with Larco’s alleged overcharges. 
Therefore, the DOE determined that Siegel 
could not have been injured as a result of its 
indirect purchases of Larco product through 
Direct Sales. However, the DOE found that 
Siegel’s direct purchases were eligible for 
consideration. Since the volumetric share 
corresponding to Siegel's eligible purchase 
volumes did not exceed the small claims 
threshold, the DOE did not require a detailed 
showing of injury. Accordingly, Siegel was 
granted a refund of $1,342 in principal and 
$687 in interest from the Larco deposit 
escrow account. 


Marathon Petroleum Co./A&H Marathon et 
al., 10/29/86; RF250-1434 et al. 

The DOE issued a Decision and Order 
concerning 45 Applications for Refund filed 
by purchasers of products covered by a 
consent order that the agency entered into 
with Marathon Petroleum Company. Each 
applicant demonstrated the volume of its 
Marathon purchases, and none requested a 
refund greater than the $5,000 small claims 
refund amount. The sum of the refunds 
approved in this Decision is $30,073 in 
principal and $1,645 in interest. 

Marathon Petroleum Co./Atlas Fuel Oil, et 
al., 10/27/86; RF250-2096 et al. 

The DOE issued a Decision and Order 
concerning 42 Applications for Refund filed 
by purchasers of products covered by a 
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consent order that the agency entered into 
with Marathon Petroleum Company. Each 
applicant demonstrated the volume of its 
Marathon purchases, and none requested a 
refund greater than the $5,000 small claims 
refund amount. The sum of the refunds 
approved in this Decision is $29,391 in 
principal and $1,540 in interest. 


Marathon Petroleum Co./Barger Marathon, 
et al., 10/29/86; RF250-468 et al. 

The DOE issued a Decision and Order 
concerning 50 Applications for Refund filed 
by purchasers of products covered by a 
consent order that the agency entered into 
with Marathon Petroleum Company. Each 
applicant demonstrated the volume of its 
Marathon purchases, and none requested a 
refund greater than the $5,000 small claims 
refund amount. The sum of the refunds 
approved in this Decision is $54,331 in 
principal and $2,975 in interest. 


Marathon Petroleum Co./Hoosier Oil Inc., et 
al., 10/27/86; RF250-349 et al. 

The DOE issued a Decision and Order 
concerning 12 Applications for Refund filed 
by purchasers of products covered by a 
consent order that the agency entered into 
with Marathon Petroleum Company. Each 
applicant demonstrated the volume of its 
Marathon purchases, and none requested a 
refund greater than the $5,000 small claims 
refund amount. The sum of the refunds 
approved in this Decision is $40,000 in 
principal and $2,096 in interest. 


Marathon Petroleum Co./Jet Oil Co., et al., 
10/28/86; RF250-453 et al. 

The DOE issued a Decision and Order 
concerning 19 Applications for Refund filed 
by purchasers of products covered by a 
consent order that the agency entered into 
with Marathon Petroleum Company. Each 
applicant demonstrated a volume of 
Marathon purchases corresponding to an 
allocable share greater than the $5,000 small 
claims threshold. None of the applicants, 
however, attempted to make a detailed 
showing of injury. Accordingly, the DOE 
limited each applicant's refund to $5,000. The 
sum of the refunds approved in this Decision 
is $45,000 in principal and $2,466 in interest. 


Marathon Petroleum Co./Oils Inc., et al., 10/ 
27/86; RF250-422 et al. 


The DOE issued a Decision and Order 
concerning six Applications for Refund filed 
by purchasers of products covered by a 
consent order that the agency entered into 
with Marathon Petroleum Company. Each 
applicant demonstrated a volume of 
Marathon purchases corresponding to an 
allocable share greater than the $5,000 small 
claims refund amount. Each applicant, 
however, declined to make a showing of 
injury, and accordingly was granted a refund 
of $5,000 in principal plus accrued interest. 
The sum of the refunds approved in this 
Decision is $15,000 in principal and $786 in 
interest. 


Martin Oil Service, Inc./Buy-Rite Co., et al., 
10/27/86; RF 240-1 et al. 

The DOE issued a Decision and Order 
concerning ten Applications for Refund filed 
by Buy-Rite Co., et a/. Each of the applicants 
had purchased refined petroleum products 


from Martin Oil Service, Inc. and each sought 
a portion of the settlement fund obtained by 
the DOE through a consent order entered into 
with Martin. All of the ten firms were 
identified in the DOE's audit files as injured 
parties, and were listed in the Appendix to 
the Decision. Martin Oil Service, Inc., 14 
DOE { 85,059 (1986). Since all of the 
applicants agreed with the amounts of injury 
listed in the Appendix, and each of these 
amounts was under the $5,000 threshold, the 
DOE concluded that each of the firms should 
receive the refund amount allotted to it in the 
Appendix, plus its share of accrued interest. 
The total amount of refunds granted was 
$18,173. 


Mobil Oil Corp./Abdulaziz & Shirazaly et al., 
10/31/86; RF225-6428 et al. 

The DOE issued a Decision granting 
Applications for Refund from the Mobil Oil 
Corporation escrow account filed by retailers 
and resellers of Mobil refined petroleum 
products. Each applicant elected to apply for 
a refund based upon the presumptions set 
forth in the Mobil decision. Mobil Oil Corp., 
13 DOE { 85,339 (1985). The DOE granted 
refunds totaling $23,513. 


Mobil Oil Corp./Amedee J. O'Gorman et al., 
10/31/86; RF225-6697 et al. 

The DOE issued a Decision granting 71 
Applications for Refund from the Mobil Oil 
Corporation escrow account filed by retailers 
and resellers of Mobil refined petroleum 
products. Each applicant elected to apply for 
a refund based upon the presumptions set 
forth in the Mobil decision. Mobil Oil Corp., 
13 DOE { 85,339 (1985). The DOE granted 
refunds totaling $47,463 ($39,589 principal 
plus $7,874 interest). 


Mobil Oil Corp./Van Hoozer Oil, Inc., 
10/29/86; RF225-4108; RF225-4109; 
RF225-4110; RF225-4111; RF225-10027 


The DOE issued a Decision granting 5 
Applications for Refund from the Mobil Oil 
Corporation escrow account filed by Van 
Hoozer Oil, Inc., a reseller/retailer of Mobil 
refined petroleum products. In each 
application, Van Hoozer elected to apply for 
a refund based upon the presumptions set 
forth in the Mobil decision. Mobil Oil Corp., 
13 DOE 985,339 (1985). However, Van Hoozer 
also elected to limit their refund amount to 
the $5,000 small claims threshold. Therefore, 
the DOE granted refunds totalling $5,977 
($5,000 principal plus $977 interest). 


Navajo Refining Co./E-Z Service, Inc., 
10/30/86; RF203-7 

E-Z Service, Inc. (E-Z) filed an Application 
for Refund in which the firm sought a portion 
of the fund obtained by the DOE through a 
consent order entered into with Navajo 
Refining Company (Navajo). E-Z 
demonstrated that it purchased 6,154,158 
gallons of refined petroleum covered 
products from Navajo during the consent 
order period. Using a volumetric 
methodology, the DOE determined that E-Z's 
claim was below the presumption of injury 
threshold refund level of $5,000. The DOE 
therefore granted E-Z a refund of $1,200.06 in 
principal and $655.42 in accrued interest for a 
total refund of $1,855.48. 
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Navajo Refining Co./The Atchison, Topeka 
and Santa Fe Railway Co., 10/29/86; 
RF203-8 


The Atchison, Topeka and Santa Fe 
Company (Santa Fe) filed an Application for 
Refund in the Navajo special refund 
proceeding based upon the principles and 
procedures set forth in Thompson Oil Co., 
Inc. In considering the application, the DOE 
determined that Santa Fe purchased 
98,949,083 gallons of diesel fuel from Navajo 
during the consent order period and that it 
was entitled to a refund of $19,295.07 in 
principal and $10,538.44 in accrued interest 
since it was an end-user of the Navajo diesel 
fuel in its railroads. 


Petrolane-Lomita Gasoline Co./Dashner Gas 
Service Co., 10/30/86; RF208-3 

Dashner Gas Service Company (Dashner) 
filed an Application for Refund in which the 
firm sought a portion of the fund obtained by 
the DOE through a consent order entered into 
with Petrolane-Gasoline Company 
(Petrolane). Dashner demonstrated that it 
purchased 7,303,967 gallons of NGLs from 
Petrolane during the consent order period. 
Using a volumetric methodology, the DOE 
determined that Dashner’s claim was below 
the presumption of injury threshold level of 
$5,000. The DOE therefore granted Dashner a 
refund of $3,359.82 in principal and $1,155.43 
in accrued interest for a total refund of 
$4,515.25. 


Quaker State Oil Refining Corp./Campbell 
Oil Co. Inc., 10/31/86; RF213-42 

The DOE issued a Decision and Order 
concerning an Application for Refund filed by 
a reseller of Quaker State Oil Refining Corp. 
refined petroleum products. The applicant's 
level of refined petroleum products 
purchased from Quaker State during the 
consent order period would result in a refund 
over the $5,000 threshold amount. Based upon 
the bank and price information which the 
applicant submitted in connection with its 
middle distillate purchases, the DOE 
determined that the applicant was injured in 
two months during the Quaker State consent 
order period. Using the volumetric refund 
methodology sety forth in Quaker State Oil 
Refining Corp., 13 DOE Para. 85,211 (1985), 
the applicant's refund was based on the 
volume of its Quaker State purchases in the 
two eligible months times the volumetric 
refund amount. Since the applicant failed to 
rebut the spot purchaser presumption with 
respect to its motor gasoline purchases, that 
portion of the Application was denied. The 
refund approved in this Decision totaled 
$4,051. 


Standard Oil Co. (Indiana)/Florida, 10/31/86; 
RQ251-327 

The DOE issued a Decision approving the 
second-stage refund plan of Florida for use of 
funds from the Standard Oil Co. (Indiana) 
escrow account. Florida stated that it 
planned to use $897.204 plus accrued interest 
to weatherize low-income housing. The DOE 
found that Florida’s plan would complement 
the state's other expenditures of oil 
overcharge monies and would make 
restitution to injured consumers of refined 





Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Notices 


petroleum products. Accordingly, Florida's 
refund application was granted. 


Union Texas Petroleum Corp./Arrow 
Enterprises, Inc., 10/31/86; RR104-1 

The DOE issued a Decision concerning a 
Request for Reconsideration of a Decision 
denying an Application for Refund filed by 
Arrow Enterprises, Inc. in one of the Union 
Texas Petroleum Corporation special refund 
proceedings. Arrow had requested a refund 
above the $5,000 small claims threshold set 
forth in Union Texas Petroleum Corp., 12 
DOE § 85,166 (1984). In order to receive such 
a refund, Arrow was obligated to 
demonstrate that it was injured as a result of 
the alleged overcharges. Upon 
reconsidvzation, the DOE determined that the 
firm had not demonstrated that it had “banks 
of unrecouped increased product costs” equal 
to or greater than the amount of the refund 
requested. However, the DOE further 
determined that (i) the firm had made a bank 
showing to the extent of $2,412 and (ii) the 
firm was eligible for a refund based upon its 
purchases of Union Texas products during 
the period August 19-October 31, 1973. 
Because the total refund for which Arrow 
was eligible was less than the $5,000 
threshold, no further showing of injury was 
required. Accordingly, the firm received a 
refund of $6,757, representing $3,886 in 
principal and $2,871 in interest. 


Dismissals 


The following submissions were 
dismissed: 


..| KRO-0250, KRD-0250. 

...| RF225-10199, RF225-10201. 

..| FF 225-10220. 
RF225-10216. 


RF225-7700, RF225-7702. 
RF40-3362. 


'| RF225-10063. 


RF225-10128. 
..| RF225-44. 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 


December 2, 1986. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
[FR Doc. 86-28483 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


Notice of Issuance of Decisions and 
Orders, Week of November 3 through 
November 7, 1986 


During the week of November 3 
through November 7, 1986, the decisions 
and orders summarized below were 
issued with respect to applications for 
exception or other relief filed with the 
Office of Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 


Remedial Orders 


Petrade International, Inc., 11/05/86, HRO- 
0208 

On November 5, 1986, the Office issued a 
final Remedial Order (RO) to Petrade 
International, Inc., holding that Petrade had 
violated two separate provisions of the 
DOE's Mandatory Petroleum Price 
Regulations. First, the RO found that Petrade 
had violated the provisions of 10 CFR 212.186, 
by charging a price for crude oil in excess of 
its acquisition price without providing any 
service or other function traditionally 
associated with the resale of crude oil. The 
RO discusses in detail the procedural validity 
of Section 212.186, with particular attention to 
the fact that the regulation’s promulgation 
fulfilled the “notice and comment” 
requirements of both the APA and the FEAA. 
The RO analyzes the services which Petrade 
claimed to have provided, and finds that in 
all but four instances they were of no 
economic benefit to the industry. 
Consequently, the RO orders Petrade to 
refund the amount of $648,177.44 plus interest 
which it realized through its improper 
reselling activities. 

Second, the RO finds that Petrade violated 
the provisions of 10 CFR 212.183, by selling 
crude oil at prices in excess of its permissible 
average markup (PAM). In arriving at this 
determination, the RO rejected Petrade's 
claim that it could utilize a general industry 
survey in applying the “Safe Harbor” 
provision. Accordingly, the RO finds that 
Petrade was entitled to a $.20 per barrel 
average markup, and that it had overcharged 
its customers by $2,590,167.05. The RO orders 
the firm to refund that amount, plus interest. 


Thetis Energy Corp., 11/5/86, KRO-0300 

The Economic Regulatory Administration 
issued a Proposed Remedial Order to Thetis 
Energy Corporation alleging that Thetis 
Energy violated the Mandatory Petroleum 
Price Regulations by charging prices in 
excess of ceiling prices in first sales of 
domestically produced crude oil during the 
period June 1979 through December 1980. The 
PRO provides that Thetis Energy repay the 
total violation amounted of $145,240.19, plus 
interest accrued until the date of payment. 
Thetis Energy filed a Notice of Objection to 
the PRO. The Office of Hearings and Appeals 
determined that the PRO established a prima 
facie case of a violation, and that Thetis 
Energy had not rebutted that case in its 
Notice of Objection. Accordingly, the PRO 
was issued as a final Remedial Order of the 
Department of Energy. 


BEST COPY AVAILABLE 


Requests for Exception 


Baribault Oil Company, Inc., Soctrick 
Corporation, 11/06/86, KEE-0062, KEE- 
0063 

Baribault Oil Co., Inc. and ScotRick 

Corporation each filed an Application for 

Exception in which the firm sought relief from 

it obligation to submit Form EIA-782B, 

entitled “Reseller/Retailers’ Monthly 

Petroleum Product Sales Report.” In 

considering the applicants’ requests, the DOE 

found that the firms failed to demonstrate 
that they were particularly adversely affected 
by the requirement that they file the Form. 

Accordingly, exception relief was denied to 

both firms. 


Danielson Oil Co., Inc., 11/06/86, KEE-0081 
Danielson Oil Co., Inc. filed an Application 
for Exception in which the firm sought relief 
from its obligation to submit Form EIA-782B, 
entitled “Reseller/Retailers’ Monthly 
Petroleum Product Sales Report.” In 
considering the applicant’s request, the DOE 
found that the firm failed to demonstrate that 
it was particularly adversely affected by the 
requirement that it file the Form. Accordingly, 
exception relief was denied to the firm. 


Motion for Discovery 


Southwestern Gulf Petroleum Company, and 
J. Buford Langston 11/7/86, KRD-0200 

Southwestern Gulf Petroleum Company 
and J. Buford Langston (Respondents) jointly 
filed a motion for discovery in connection 
with a Third Amended Proposed Remedial 
Order issued to them on April 22, 1986. The 
PRO alleges that Respondents violated 10 
CFR 212.186; 210.62(c); and 205.202. 
Alternatively, the PRO alleges a violation of 
10 CFR 212.183. The OHA denied 
Respondents’ requests for discovery with 
regard to DOE jurisdiction over the subject 
transactions, and also denied administrative 
record and contemporaneous construction 
discovery of the regulations cited in the PRO. 
However, OHA granted Respondents’ motion 
in part, requiring ERA to provide all 
workpapers pertaining to its allegation of a 
violation of § 212.183, or to explain how those 
violations were derived from workpapers 
already provided. In addition, OHA required 
ERA to explain notations on ERA work 
sheets and Attachments which Respondents 
claim contradicted ERA’s theory of violation 
of § 212.186. All other audit and PRO-related 
discovery was denied. 


Implementation of Special Refund Procedures 
Mapco, Inc., 11/7/86, HEF-0577 

The Department of Energy issued a 
Decision and Order implementing a plan to 
distribute $180,000 (plus accrued interest) 
received from MAPCO, Inc. The DOE 
determined that the monies should be 
distributed in accordance with the DOE’s 
Statement of Modified Restitutionary Policy 
in Crude Oil Cases. In accordance with that 
Policy, 80 percent of the monies in this case 
will be divided between the State and 
Federal governments and 20 percent will be 
reserved for direct restitution to injured 
parties, The decision lists 6 elements which 
should be contained in applications for 
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refund filed by purchasers of refined 
products. 


Stephen R. Kent, d.b.a. Kent Oil & Trading 
Co., 11/6/86, HEF-0578 

The DOE issued a Decision and Order 
implementing a plan for distribution of 
$75,000 (plus accrued interest) received as a 
result of a settlement agreement entered into 
by the DOE and Stephen R. Kent, d.b.a. Kent 
Oil & Trading Co. (Kent), a reseller of crude 
oil and motor gasoline. The DOE determined 
that the Kent settlement fund should be 
divided into two pools. The crude oil pool 
will be distributed in accordance with the 
DOE's Modified Statement of Restitutionary 
Policy in Crude Oil Cases, 51 FR 27899 
(August 4, 1986), while the refined product 
pool will be distributed to customers of Kent 
refined products who were injured as a result 
of their purchases from Kent during the 
_ period covered by the settlement agreement. 
Specific information regarding the data to be 
included in refund applications is discussed 
in the Decision. 


Refund Applications 


Aminoil U.S.A., Inc., Otto's Gas Co., Inc., et 
al., 11/5/86, RF139-39, et al. 

The DOE issued a Decision and Order 
concerning five Applications for Refunds 
filed by retailers who sought a portion of the 
fund obtained by the DOE through a consent 
order entered into with Aminoil U.S.A., Inc. 
The DOE reviewed the firms’ banked costs 
and, where appropriate, calculated 
“approximated banks” for the applicant. The 
bank data indicated that each firm had 
substantial, unrecouped increased product 
costs throughout the regulatory period. In 
addition, the DOE found that the firms 
generally paid above-market average costs 
for their purchases of Aminoil natural gas 
liquid products (NGLPs) and, using the three- 
step competitive disadvantage methodology, 
the DOE determined the appropriate refund 
amounts for each applicant. The refunds 
granted totaled $504,436, representing 
$303,418 in principal and $201,018 in accrued 
interest. 


Conoco Inc./American Airlines, Inc., et al., 
11/6/86, RF220-278 et al. 

The DOE issued a Decision and Order 
concerning eight Applications for Refund 
filed by American Airlines, Inc., et a/. Each of 
the applicants had purchased refined 
petroleum products from Conoco Inc., and as 
end-users, sought a portion of the settlement 
fund obtained by the DOE through a consent 
order with Conoco based upon the 
procedures outlined in Conoco Inc., 13 DOE 
{ 85,316 (1985). After examining the 
applications, the DOE concluded that all of 
the eight firms should receive refunds, based 
on their purchases from Conoco multipled by 
the volumetric per gallon refund amount, as 
described in the Appendix to the Decision. 
The total amount of refunds granted was 
$204,494. 


Gulf Oil Corporation/Allen Winters Inc., et 
al., 11/6/86, RF40-993 et al. 

The DOE issued a Decision and Order 
concerning the Applications for Refund filed 
by Allen Winters Inc. and seven other firms, 
each of which was both a purchaser of Gulf 


motor gasoline and/or middle distillates and 
a consignee of one or both of those products 
during the Gulf consent order period. 
Following the procedures outlined in Gu/f Oil 
Corp., 12 DOE { 85,048 (1984), each applicant 
demonstrated that it purchased a certain 
amount of product from Gulf, for which it will 
receive principal of $0.00122 per gallon (the 
Gulf volumetric refund amount), plus $0.00027 
per gallon in accrued interest. Each applicant 
failed to demonstrate, however, that it had 
been injured in its role as a consignee of Gulf 
motor gasoline or middle distillates. Each 
applicant had shown an increase in its 
gasoline sales greater than its state's rate of 
increased gasoline consumption. The total 
amount of refunds approved in this Decision 
is $31,875 principal and $7,055 interest. 


Gulf Oil Corporation/Roberts Oil Co. et al., 
11/5/86, RF40-996 et al. 

The DOE issued a Decision and Order 
concerning the Applications for Refund filed 
by Roberts Oil Co. and 16 other firms, each of 
which was a consignee of Gulf motor 
gasoline and/or middle distillates during the 
Gulf consent order period. Each applicant 
attempted to make an injury showing for its 
consigned gasoline similar to that made in 
Gulf Oil Corp./C.F. Canter Co., 13 DOE 
{ 85,388 (1986). In each case, the applicant 
failed to demonstrate injury. 


Gulf Oil Corporation/Sylvan Park Service 
Station, et al., 11/6/86, RF225-3276 et al. 


The DOE issued a Decision and Order 
concerning 9 Applications for Refund filed by 
retailers of Gulf motor gasoline. The 
claimants applied for a refund based on the 
procedures outlined in Gu/f Oil Corp., 12 DOE 
{ 85,048 (1984). After examining the evidence 
and supporting documentation submitted by 
the applicants, the DOE concluded that the 
claimants should receive refunds totalling 
$10,051 ($8,067 principal plus $1,984 interest.) 


Marathon Petroleum Company/Albert R. 
Demeyer et al., 11/6/86, RF250-953 et al. 


The DOE issued a Decision and Order 
concerning 46 Applications for Refund filed 
by purchasers or products covered by a 
consent order that the agency entered into 
with Marathon Petroleum Company. Each 
applicant demonstrated the volume of its 
Marathon purchases, and none requested a 
refund greater than the $5,000 small claims 
refund amount. The sum of the refunds 
approved in this Decision is $27,784 in 
principal and $1,524 in interest. 


Marathon Petroleum Company, Save-X, USA, 
Inc., Serv-N-Save, Inc., 11/6/86, RF250- 
1489, RF250-1490, and RF250-1491 


The DOE issued a Decision and Order 
concerning three Applications for Refund 
filed by purchasers of products covered by a 
consent order that the agency entered into 
with Marathon Petroleum Company. Each 
applicant demonstrated the volume of its 
Marathon purchases, and none requested a 
refund greater than the $5,000 small claims 
refund amount. The sum of the refunds 
approved in this Decision is $1,013 in 
principal and $58 in interest. 


Mobil Oil Corporation/A&C Canton Center 
Mobil et al., 11/4/86, RF225-5584 et al. 
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The DOE issued a Decision and Order 
granting 54 Applications for Refund from the 
Mobil Oil Corporation escrow account filed 
by retailers and resellers of Mobil refined 
petroleum products. Each applicant elected to 
apply for a refund based upon the 
presumptions set forth in the Mobil decision. 
Mobil Oil Corp., 13 DOE { 85,339 (1985). The 
DOE granted refunds totalling $36,657 
($ 30,572 principal plus $6,085 interest). 


Mobil Oil Corporation/A.R. Capen et al., 11/ 
7/86, RF225-5184 et al. 

The DOE issued a Decision granting 38 
Applications for Refund from the Mobil Oil 
Corporation escrow account filed by retailers 
and resellers of Mcbil refined petroleum 
products. Each applicant elected to apply for 
a refund based upon the presumptions set 
forth in Mobil decision. Mobil Oil Corp., 13 
DOE { 85,339 (1985). The DOE granted 
refunds totalling $18,727 ($15,617 principal 
plus $3,110 interest). 


Quaker State Oil Refining Corp./Madalyst 
Properties, et al., 11/4/86, RF213-231 et 
al. 


The DOE issued a Decision and Order 
concerning three Applications for Refund 
filed by resellers of refined petroleum 
products covered by a consent order between 
the DOE and Quaker State Oil Refining Corp. 
Each applicant's level of refined petroleum 
products purchases from Quaker State during 
the consent order period would result in a 
refund under the $5,000 threshold for small 
claims. According to the methodology 
established in Quaker State Oil Refining 
Corp., 13 DOE { 85,211 (1985), each applicant 
was granted a refund based on the total 
volume of its Quaker State purchases times 
the volumetric refund amount. The refunds 
approved in this Decision totaled $8,447. 


Sid Richardson Carbon and Gasoline 
Company and Richardson Products 
Company/Stanton Farm Service Co., 11/ 
7/88, RF26-45 

The DOE issued a Decision and Order 
concerning an Application for Refund filed in 
connection with a Consent order fund 
remitted to the DOE by the Sid Richardson 

Carbon and Gasoline Company and 

Richardson Products Company (Sid 

Richardson). The application was filed by 

Stanton Farm Service Co., a reseller and 

retailer of Sid Richardson propane. 

According to the application, the firm 

maintained large positive banks of 

unrecouped increased product costs from ihe 
beginning of the consent order period through 

January 27, 1981, indicating that the firm was 

unable to pass through any of the alleged Sid 

Richardson overcharges. Using a three-step 

competitive disadvantage methodology, the 

DOE determined that the firm should receive 

100 percent of its allocable share for its entire 

volume of Sid Richardson purchases during 

the consent order period. Accordingly, the 

DOE granted to the firm a refund totalling 

$100,465 ($52,277 principal plus $48,188 

interest). 
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DiSMISSALS 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 


December 8, 1986. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
[FR Doc. 86-28484 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


Notice of Objection to Proposed 
Remedial Order, Period of October 27 
through November 7, 1986 


During the period of October 27 
through November 7, 1986, the notice of 
objection to proposed remedial order 
listed in the Appendix to this Notice 
was filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 

Any person who wishes to participate 
in the proceeding the Department of 
Energy will conduct concerning the 
proposed remedial order described in 
the Appendix to this Notice must file a 
request to participate pursuant to 10 
CFR 205.194 within 20 days after 
publication of this Notice. The Office of 
Hearings and Appeals will then 
determine those persons who may 
participate on an active basis in the 
proceeding and will prepare an official 
service list, which it will mail to all 
persons who filed requests to 
participate. Persons may also be placed 
on the official service list as non- 
participants for good cause shown. 

All requests to participate in this 
proceeding should be filed with the 
Office of Hearings and Appeals, 
Department of Energy, Washington, DC 
20585. 

George B. Breznay, 
Director, Office of Hearings and Appeals. 


December 2, 1986. 
Anchor Gasoline Corporation, Tulsa, 
Oklahoma, KRO-0330 
On November 6, 1986, Anchor Gasoline 
Corporation (Anchor), 114 East Fifth Street, 
Tulsa, Oklahoma 74103, filed a Notice of 


Objection to a Proposed Remedial Order 
(PRO) which the Economic Regulatory 
Administration (ERA) issued to the firm on 
August 26, 1986. In the PRO, ERA determined 
that during the period August 1973 through 
December 1980, Anchor overcharged 
purchasers of distillates, gasoline condensate, 
natural gas liquids and natural gas liquid 
products. According to the PRO, the violation 
resulted in $6,812,852.17 in overcharges. The 
ERA proposes in the PRO that Anchor be 
required to refund this amount, plus interest 
of $12,313,309 computed through June 1986, 
and additional interest computed to the date 
of payment. 


[FR Doc. 86-28489 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


Proposed Refund Procedures 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 
ACTION: Notice of implementation of 
special refund procedures. 


SUMMARY: The Office of Hearings and 
Appeals (OHA) of the Department of 
Energy (DOE) announces the proposed 
procedures for disbursement of 
$8,183,929 (plus accrued interest) 
obtained from Marion Corporation of 
Mobile, Alabama (Case No. KEF-0030), 
a refiner and producer of crude oil. The 
OHA has tentatively determined that 
the funds will be distributed in 
accordance with the DOE’s Statement of 
Modified Restitutionary Policy in Crude 
Oil Cases, 51 FR 27899 (August 4, 1986). 
DATE AND ADDRESS: Comments must be 
filed in duplicate within 30 days from 
the date of publication of this notice in 
the Federal Register and should be 
addressed to: Office of Hearings and 
Appeals, Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585. All comments 
should display a reference to the 
applicable case number. 

FOR FURTHER INFORMATION CCNTACT: 
Richard W. Dugan, Associate Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 252-2860. 
SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy (DOE), notice is 
hereby given of the issuance of the 
Proposed Decision and Order set out 
below. The Proposed Decision and 
Order sets forth the procedures that the 
DOE hs tentatively formulated to 
distribute monies obtained from Marion 
Corporation of Mobile, Alabama, a 
crude oil producer and refiner. The firm 
remitted monies to the DOE to settle 
possible pricing violations with respect 
to their sales of crude oil. The firm’s - 
payments are being held in an interest- 


bearing escrow account pending 
distribution by the DOE. 


The DOE has tentatively decided that 
distribution of the monies received from 
Marion will be governed by the DOE’s 
Statement of Modified Restitutionary 
Policy in Crude Oil Cases, 51 FR 27899 
(August 4, 1986). That policy states that 
crude oil overcharge monies will be 
divided among the states, the federal 
government, and eligible purchasers of 
petroleum products. 

Under the plan we are proposing, 
refunds to the states would be 
distributed in proportion to each state's 
consumption of petroleum products. 
Refunds to eligible purchasers would be 
based on the number of gallons of crude 
oil or refined products which they 
purchased and the extent to which they 
can demonstrate injury. 

Applications for refund should not be 
filed at this time. Appropriate public 
notice will be given when the 
submission of claims is authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. 
Commenting parties are requested to 
submit two copies of their comments. 
Comments must be submitted within 30 
days of publication of this notice in the 
Federal Register and should be sent to 
the address set forth at the beginning of 
this notice. All comments received will 
be available for public inspection 
between the hours of 1:00 p.m. and 5:00 
p.m., Monday through Friday, except 
federal holidays, in the Public Reference 
Room of the Office of Hearings and 
Appeals, located in Room 1E-234, 1000 
Independence Avenue, SW., 
Washington, DC 20585. 


Dated: December 1, 1986. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


Proposed Decision and Order of the 
Department of Energy 


Implementation of Special Refund 
Procedures 


December 1, 1986. 


Name of firm: Marion Coproration. 

Date of filing: April 14, 1986. 

Case No.: KEF-0030. 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
Hearings and Appeals (OHA) formulate 
and implement special refund 
procedures. See 10 C.F.R. Part 205, 
Subpart V. Such procedures enable the 
DOE to refund monies to those injured 
by alleged violations of the DOE pricing 
regulations. 





This proceeding involves a Petition for 
the Implementation of Special Refund 
Procedures which the ERA filed with the 
OHA with respect to funds obtained 
from Marion Corporation (Marion), a 
“refiner” and “producer” of crude oil, 
pursuant to a Compromise Agreement 
approved by the United States 
Bankruptcy Court on December 10, 19858 
In re Marion Corp., [Case No. 83-00373] 
(Bankr. S.D. Ala. Dec. 10, 1985). That 
Agreement settled certain DOE claims 
that Marion had violated the 
requirements of the Domestic Crude Oil 
Allocation Program set forth at 10 C.F.R. 
§ 211.67. In addition, the Agreement 
settled the DOE’s claim to an unpaid 
portion of a 1983 consent order (No. 
6A0X00273) which also involved alleged 
crude oil violations. As a result of the 
Agreement, $8,183,929 was placed in 
escrow in an interest-bearing account 
administered by the Department of the 
Treasury, and is currently awaiting 
distribution.' This Decision and Order 
proposes procedures by which the OHA 
will distribute this fund. Comments are 
solicited on these proposed procedures. 

The general guidelines which the 
OHA may use to formulate and 
implement a plan to distribute funds are 
set forth in 10 C.F.R. Part 205, Subpart V. 
The Subpart V process may be used in 
situations where the DOE cannot readily 
identify the persons who may have been 
injured as a result of alleged or 
adjudicated violations or to ascertain 
the amount of each person's injuries. For 
a more detailed discussion of Subpart V 
and the authority of the OHA to fashion 
procedures to distribute refunds, see 
Office of Enforcement, 9 DOE { 82,508 
(1981), and Office of Enforcement, 8 
DOE § 82,597 (1981). 

We have considered the ERA's 
request to implement Subpart V 
procedures with respect to the monies 
received from Marion and have 
determined that such procedures are 
appropriate. Accordingly, we will grant 
the ERA’s request. 

Since the monies which Marion 
remitted to the DOE settle alleged crude 
oil regulatory violations, we propose 
that the fund be distributed in 
accordance with the DOE's Modified 
Statement of Restitutionary Policy 
Cgncerning Crude Oil Overcharges 
issued on July 28, 1986. 51 Fed. Reg. 
27899 (August 4, 1986) (hereinafter 
referred to as “the DOE Policy”). Under 
that policy, up to 20 percent of alleged 
crude oil violation amounts will be 


* This amount consists of the principal settlement 
amount of $8 million and interest which accrued 
between the date of settlement and the date of 
payment. As of October 31, 1986, the total amount in 
escrow equals $8,671,821. 


reserved to satisfy valid claims by 
eligible purchasers of crude oil and 
refined petroleum products. Remaining 
funds are to be disbursed to the state 
and federal governments for indirect 
restitution, also in accordance with the 
DOE Policy. In the present case, we 
have decided to reserve the full 20 
percent—$1,636,785.80—of the alleged 
crude oil violation amount, plus a 
proportionate share of the accrued 
interest, for direct refunds to purchasers 
of refined petroleum products and crude 
oil who prove that they were injured by 
the alleged crude oil violations.? The 
process which the OHA will use to 
evaluate claims based on alleged crude 
oil violations will be modeled after the 
process the OHA has used to evaluate 
claims based on alleged refined product 


overcharges pursuant to 10 CFR Part 


205, Subpart V. see Mountain Fuel 
Supply Co., 14 DOE { 85,475 (1986). 

As in non-crude oil cases, applicants 
will be required to document their 
purchase volumes and to prove that they 
were injured by the alleged violations 
{i.e., that they did not pass on alleged 
overcharges to their own customers). 
We propose to utilize the standards for 
showing injury which the OHA has 
developed in analyzing non-crude oil 
claims. See, e.g., Dorchester Gas Corp., 
14 DOE { 85,240 (1986). These standards 
include a finding that end-users and 
ultimate consumers whose businesses 
are unrelated to the petroleum industry 
were injured by a consent order firm's 
alleged overcharges. Refunds to eligible 
claimants who purchased refined 
petroleum products will be calculated on 
the basis of a volumetric refund amount 
derived by dividing the money available 
in each escrow subaccount by the total 
consumption of petroleum products in 
the United States during the period of 
price controls (2,020,997,335,000 gallons). 
The principal volumetric refund amount 
in this proceeding is $0.0000003958. In 
addition, after all valid claims are paid, 
unclaimed funds from the 20 percent 
claims reserve will be divided equally 
between federal and state governments. 
The federal government's share of the 
unclaimed funds will ultimately be 


2 On July 7, 1986, the United States District Court 
for the District of Kansas approved the Settlement 
Agreement in in Re: The Department of Energy 
Stripper Well Exemption Litigation, MDL No. 378. 3 
Fed. Energy Guidelines { 26,563. That Settlement 
Agreement resolves a number of matters, including 
the distribution of funds collected by the Court and 
the distribution of alleged crude oil violation 
amounts collected by the DOE in other cases. Under 
the Settlement Agreement firms which apply for a 
portion of the Stripper Well Exemption Litigation 
funds generally must sign a waiver releasing their 
claims to a portion of the crude oil funds to be 
distributed by the OHA. Settlement Agreement, Part 
Ill. 
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deposited into the general fund of the 
Treasury of the United States. 

We propose that the remaining 80 
percent of the funds—$6,547,143.20—be 
immediately disbursed to the federal 
and state governments for indirect 
restitution. We propose to direct the 
DOE's Office of the Controller to 
segregate this amount and distribute 
$1,636,785.80 plus appropriate interest to 
the states and $4,910,357.40 plus 
appropriate interest to the federal 
government. Refunds to the states will 
be in proportion to the consumption of 
petroleum products in each state during 
the period of price controls. The 
Appendix to this Decision lists the share 
(ratio) of the funds in the state account 
which each state will receive if these 
procedures are adopted. 

It Is Therefore Ordered That: 

The refund amounts remitted to the 
Department of Energy by Marion 
Corporation pursuant to Compromise 
Agreement approved on December 10, 
1985, Consent Order Number 
N00S98136Z, shall be distributed in 
accordance with the foregoing Decision. 


APPENDIX—CALCULATION OF RATIOS FOR Dis- 
TRIBUTION TO STATES AND TERRITORIES— 
M.D.L. 378 


0.01534512450 
0.01025764719 
0.01272579770 


0.09154432453 
0.01075233249 


| 519,611,670 
3,739,318,300 


0.02226890861 
0.00147369165 
0.00687087703 
0.00410418057 
0.04593129065 
0.02463227660 
0.01302980621 
0.01121023378 
0.01281856663 
0.02378606310 
0.00735131456 


971,591,210 
300,279,730 
731,363,020 
-| 1,398,309,100 
| 1,391,772,090 
708,814,590 
557,786,510 
806,514,320 
184,882,510 
301,217,700 
165,454,200 
190,375,330 
1,507,862,710 
267,574,460 


0.01735288297 
0.01365548081 
0.01974472423 


* The Stripper Well Exemption Litigation 
Settlement Agreement provides that for amounts 
transferred by OHA to the federal and state 
governments in excess of $100 million, of the next 
$400 million, the DOE shall receive 75 percent and 
the States shall receive 25 percent. Settlement 
Agreement, Paragraph ILB.3.c.ii. On August 4, 1986, 
the OHA transferred $104,061,950.61 to the state and 
federal governments. Stripper Well Exemption 
Litigation, 14 DOE { 85,382 (1986). 
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APPENDIX—CALCULATION OF RATIOS FOR Dis- 
TRIBUTION TO STATES AND TERRITORIES— 
M.D.L. 378—Continued 


Femeonp are 
[FR Doc. 86-28490 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


impiementation of Special Refund 
Procedures 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 


ACTION: Notice of implementation of 
special refund procedures. 


SUMMARY: The Office of Hearings and 
Appeals of the Department of Energy 
has adopted the procedures to be 
followed in refunding $348,614.19 in 
consent order funds to members of the 
public: This money is being held in 
escrow following the settlement of 
enforcement proceedings involving C.K. 
Smith & Company, Inc. 


DATE AND ADDRESS: Applications for 
Refund must be filed within 90 days of 
publication of this notice in the Federal 
Register and should be addressed to the 
Office of Hearings and Appeals, 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585. All applications 
should conspicuously display a 
reference to case number HEF-0172. 


FOR FURTHER INFORMATION CONTACT: 
Virginia Lipton, Assistant Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 252-2400. 


SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy, 10 CFR 
205.282(b), notice is hereby given of the 
issuance of the final Decision and Order 
set out below. The Decision and Order 
relates to a consent order entered into 


by C.K. Smith & Company, Inc. 44 FR. 
39241 (July 5, 1979). 

The Decision and Order sets forth the 
procedures and standards that the DOE 
has formulated to distribute the contents 
of an escrow account funded by Smith 
pursuant to the consent order. The DOE 
has decided that Applications for 
Refund should be accepted from firms 
and individuals that purchased No. 2 
heating oil from Smith during the period 
November 2, 1973 through February 28, 
1975. The Decision and Order provides 
that in order to receive a portion of the 
settlement funds, a reseller of Smith 
product must generally furnish the DOE 
with evidence of the volumes purchased 
and proof that it was injured by the 
allegedly unlawful prices for No. 2 
heating oil charged by Smith. However, 
an end-user claimant, or a reseller 
applying for refunds of $5,000 or less 
need only submit proof of the amount of 
No. 2 heating oil purchased from Smith 
during the consent order period. 
According to the Decision and Order, 
the amount of the refund will generally 
be a pro rata share of the $348,614.19 
fund made available by Smith, as well 
as a pro rata share of any interest 
accrued on those overcharges. 

Applications for Refund filed by 
purchasers of Smith No. 2 heating oil 
must be filed within 90 days of 
publication of this notice in the Federal 
Register, and should be sent to the 
address set forth at the beginning of this 
notice. All applications and comments 
received in this proceeding will be 
available for public inspection between 
the hours of 1:00 to 5:00 p.m., Monday 
through Friday, except federal holidays, 
in the Public Reference Room of the 
Office of Hearings and Appeals, located 
in Room 1E-234, 1000 Independence 
Avenue, SW., Washington, DC 20585. 


Dated: December 3, 1986. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


Decision and Order of the Department of 
Energy 

Special Refund Procedures 

December 3, 1986. 


Name of firm: C.K. Smith & Company, 
Inc. 

Date of filing: October 13, 1983. 

Case No.: HEF-0172. 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
Hearings and Appeals formulate and 
implement special procedures to make 
refunds, in order to remedy the effects of 
alleged violations of the DOE 
regulations. 10 CFR Part 205, Subpart V. 
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In accordance with these regulatory 
provisions, the ERA filed a Petition for 
the Implementation of Special Refund 
Proceedings in connection with a 
consent order that the DOE entered into 
with C.K. Smith & Company, Inc. 
(Smith). Smith is a “reseller-retailer” of 
No. 2 heating oil as that term was 
defined in 10 CFR 212.31 and 6 CFR 
150.352. An audit of Smith’s records 
revealed possible pricing violations with 
respect to the firm's sales of that 
product during the period November 2, 
1973 through February 28, 1975. On May 
25, 1978, a Proposed Remedial Order 
(PRO) was issued to Smith in connection 
with these alleged violations. In order to 
settle all claims and disputes between 
Smith and the DOE regarding Smith’s 
sales of No. 2 heating oil during the 
audit period, Smith and the DOE entered 
into a consent order on May 30, 1979, in 
which Smith agreed to pay $348,614.19 to 
the DOE. Notice of the consent order 
was published in the Federal Register. 
44 FR 39241 (July 5, 1979). 


Jurisdiction and Authority to Fashion 
Refund Procedures 


The procedural regulations of the DOE 
set forth general guidelines by which the 
Office of Hearings and Appeals may 
formulate and implement a plan of 
distribution for funds received as a 
result of an enforcement proceeding. 10 
CFR Part 205, Subpart V. The Subpart V 
process is intended to be used in 
situations where the DOE is unable to 
readily identify persons who are eligible 
for refunds or unable to readily 
ascertain the amounts that such persons 
are eligible to receive. For a more 
detailed discussion of Subpart V and the 
authority of the Office of Hearings and 
Appeals to fashion procedures to 
distribute refunds, see Office of 
Enforcement, 9 DOE { 82,553 (1983); 
Office of Enforcement, 9 DOE § 82,508 
(1981); Office of Enforcement, 8 DOE 
{82,597 (1981). 

On November 4, 1983, the Office of 
Hearings and Appeals issued a 
Proposed Decision and Order tentatively 
setting forth the procedures to be used 
in disbursing the Smith consent order 
funds. C.K. Smith & Company, Case No. 
HEF-0172 (November 4, 1983) (proposed 
decision). The purpose of the present 
determination is to provide for the final 
procedures to be used in distributing 
those funds. 


Proposed Refund Procedures 


In the November 4 Proposed Order we 
suggested a method for allocating the 
Smith funds to successful refund 
applicants. We tentatively decided that 
we would generally follow a volumetric 
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approach. This approach permits a 
successful claimant to receive a pro rata 
share of the total available fund. We 
stated that we would multiply the 
number of gallons of Smith product 
purchased by a qualified applicant by a 
factor using the total amount of the 
consent order fund ($348,614.19) as the 
numerator and using Smith's total sales 
in gallons of No. 2 heating oil during the 
consent order period (15,876,925.3) as 
the denominator. Thus, a successful 
applicant's allocable share of the 
consent order funds would generally be 
equal to the number of gallons of No. 2 
heating oil it purchased from Smith, 
multiplied by $.02196 ($348,614.19 
divided by 15,976,925.3). A successful 
applicant would also receive a pro rata 
share of any interest accrued on the 
funds remitted by Smith. 

In the Proposed Order, we stated that 
the consent order fund should be 
distributed to Smith customers who 
satisfactorily demonstrate that they 
have been adversely affected by the 
alleged Smith overcharges during the 
relevant period. While there are a 
variety of means by which a claimant 
could make a showing of injury, we 
suggested that a reseller should 
generally demonstrate that at the time it 
purchased the No. 2 heating oil from 
Smith, market conditions would not 
permit it to increase its prices so as to 
pass through the additional costs 
associated with the alleged overcharges. 
In addition, we stated that a reseller 
must show that it maintained a “bank” 
of unrecovered costs. The existence of 
banks, although not conclusive proof of 
injury, is a necessary element in proving 
that the reseller did not subsequently 
recover the alleged overcharges by 
increasing its prices. 

In the Proposed Order, we also 
adopted a simplified procedure for 
considering relatively small refund 
claims. We stated that a detailed 
showing of injury might be too 
complicated and burdensome for 
resellers that purchased relatively small 
amounts of No. 2 heating oil from Smith. 
For example, such firms may lack the 
records necessary to prove that they did 
not pass on the alleged Smith 
overcharges to their own customers. 
Further, the cost of analyzing the 
additional information regarding injury 
might well outweigh the benefits 
obtained. We therefore stated that any 
firm claiming a refund based on average 
purchases of less than 50,000 gallons of 
No. 2 heating oil per month, or less than 
600,000 gallons per year from Smith need 
not make a detailed showing of injury. 

With respect to purchasers who were 
ultimate consumers of Smith product, 


we concluded that the above showing 
would not be necessary in order for a 
customer to qualify for a refund. 
Customers in this group might include 
government entities, businesses, and 
individuals that purchased Smith 
product to heat their offices or 
residences. We indicated that this type 
of purchaser need only demonstrate that 
it purchased a specific quantity of No. 2 
heating oil which was sold by Smith 
during the relevant time period. 

We sent a copy of the November 4 
Proposed Order to Smith customers for 
whom addresses were available and 
informed them that they could request 
adjustments in the proposed refund 
mechanism. Further, we published a 
notice in the Federal Register 
announcing that we were seeking 
comments regarding the proposed 
refund procedures. 49 FR 2936 (January 
24, 1984). We provided a 30 day period 
in which comments could be submitted. 
That period has now expired. We 
received no requests for adjustment in 
the proposed procedures and 
accordingly we are now prepared to 
adopt the final refund procedures 
regarding the Smith consent order funds. 


Final Refund Plan 


In general, we adopt the proposed 
refund procedures set forth in the 
November 4 determination, including the 
volumetric approach discussed above. 
However, while we believe that a 
volumetric approach will be appropriate 
in most instances, we wish to point out 
that any claimant may file an 
application based on a claim that it 
suffered a disproportionate share of the 
alleged overcharges. We find that one 
aspect of the proposed refund 
procedures warrants modification. 
Specifically, we find that an adjustment 
should be made with respect to the 
standard used in determining whether a 
refund application qualifies for 
consideration under our small claims 
refund procedures. Instead of the 
standard based on volumes purchased, 
as set forth in the Proposed Order, we 
will adopt the approach used in our 
most recent Subpart V cases, which is 
based on a dollar threshold level. £.g., 
Marathon Oil Co., 14 DOE { 85,269 
(1986) (Marathon). Under that 
methodology, we will presume that 
applicants who are claiming a refund of 
$5,000 or less were injured as a result of 
their purchases from Smith. These 
applicants will therefore not be 
expected to provide the proof of injury 
referred to above. 

In addition to the presumption of 
injury for claimants requesting refunds 
of $5,000 or less, we will adopt three 
further presumptions regarding injury. 
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First, as we indicated in the Proposed 
Order, we will presume that end-users 
or ultimate consumers of Smith products 
whose businesses are unrelated to the 
petroleum industry were injured by the 
alleged overcharges. Second, we will 
presume that regulated utilities or 
cooperatives generally passed the 
alleged overcharges on to their end-user 
members or customers and that they are 
able to establish a mechanism for 
passing through refunds to them. These 
types of claimants will not be expected 
to establish injury, but will be required 
to certify that they will pass any refund 
received through to their members or 
customers. They will also be required to 
provide us with a full explanation of the 
manner in which they plan to 
accomplish this restitution, and to 
certify that they will notify the 
appropriate regulatory body of the 
receipt of refund money. Thirdly, we 
will adopt a rebuttable presumption that 
spot purchasers were not injured. Prior 
OHA decisions provide detailed 
explanations of the bases for these 
presumptions. £.g., Marathon, 14 DOE at 
88,508-09, 88,515-16; True Co. DOE 
85,178 at 88,484-85 (1985). A claimant 
will not be required to submit any 
evidence of injury beyond purchase 
volumes if its refund claim is based on 
one of the first three presumptions 
outlined above. The presumptions will 
permit claimants to apply for refunds 
without incurring disproportionate 
expenses and will enable the OHA to 
consider the refund applications in the 
most efficient way possible in view of 
the limited resources available. 

We also recognize that we may 
receive claims alleging that Smith 
violated DOE allocation regulations. 
Such claims would be based on Smith’s 
alleged failure to furnish No. 2 heating 
oil that it was obliged to supply the 
claimant under 10 CFR Part 211. We will 
evaluate such claims by referring to 
standards such as those set forth in 
OKC Corp./Town & Country Markets, 
Inc., 12 DOE 7 85,094 (1984) and Aztex 
Energy Co., 12 DOE 7 85,116 (1984). 

As in previous cases, we will 
establish a minimum refund amount of 
$15. We have found through our 
experience in prior refund cases that the 
cost of processing claims in which 
refunds are sought for amounts less than 
$15 outweights the benefits of restitution 
in those situations. See, e.g., Uban Oil 
Co., 9 DOE {82,541 at 85,225 (1982). 


Applications for Refund 


Applications for refund will now be 
accepted from parties who purchased 
Smith No. 2 heating oil during the period 
November 2, 1973 through February 28, 
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1975. An application must be in writing, 
signed by the applicant, and specify that 
it pertains to the C.K. Smith Refund 
Proceeding, case number HEF-0172. 

An applicant should indicate from 
whom the covered product was 
purchased and, if the applicant is not a 
direct purchaser from Smith, it should 
also indicate the basis for its belief that 
the petroleum product purchased 
originated with Smith. Each applicant 
should report its volume of purchases by 
calendar quarter for the period of time 
for which it is claiming it was injured by 
the alleged overcharges. Each applicant 
should specify how it used the Smith 
petroleum product, such as whether it 
was a reseller or ultimate consumer. 

If the applicant is a reseller applying 
for a refund of greater than $5,000, it 
should state whether it maintained 
banks of unrecouped product cost 
increases from the date of the alleged 
violation through June 30, 1976. An 
applicant who did maintain banks 
should furnish the OHA with a schedule 
of its cumulative banks calculated on a 
quarterly basis from November 1973 
through June 30, 1976, the date on which 
No. 2 heating oil was decontrolled. The 
reseller applicant must submit evidence 
to establish that it did not pass on the 
alleged injury to its customers. For 
example, a firm may submit market 
surveys or information about changes in 
its profit margins or sales volume to 
show that price increases to recover 
alleged overcharges were infeasible. An 
applicant that was a Smith stockholder, 
officer, affiliate or subsidiary during the 
period November 2, 1973 through 
February 28, 1975 shall so indicate. 
Since the May 30, 1979 consent order 
directed Smith to make refunds to 
certain specified customers, a claimant 
must also state the amount of any 
refunds it has received from Smith 
pursuant to the consent order. The 
applicant should report any past or 
present involvement as a party in DOE 
enforcement actions. If these actions 
have terminated, the applicant should 
furnish a copy of a final order issued in 
the matter. If the action is ongoing, the 
applicant should briefly describe the 
action and its current status. The 
applicant is under a continuing 
obligation to keep the OHA informed of 
any change in status while its 
application for refund is being 
considered. See 10 CFR § 205.9(d). 

Each application must also include the 
following statement: “I swear (or affirm) 
that the information submitted is true 
and accurate to the best of my 
knowledge and belief.” See 10 CFR 
205.283(c); 18 U.S.C. 1001. In addition, 
the applicant should furnish us with the 


name, position title, and telephone 
number of a person who may be 
contacted by us for additional 
information concerning the application. 

All applications for refund must be 
filed in duplicate. A copy of each 
application will be available for public 
inspection in the Public Docket Room of 
the Office of Hearings and Appeals, 
Forrestal Building, Room 1E-234, 1000 
Independence Avenue, SW, 
Washington, DC. Any applicant that 
believes that its application contains 
confidential information must so 
indicate on the first page of its 
application and submit two additional 
copies of its application from which the 
confidential information has been 
deleted, together with a statement 
specifying why any such information is 
privileged or confidential. 

All applications should be sent to: 
C.K. Smith & Company, Special Refund 
Proceeding, Office of Hearings and 
Appeals, U.S. Department of Energy, 
1000 Independence Avenue SW., 
Washington, DC 20585. Applications for 
refund of a portion of the Smith consent 
order funds must be postmarked within 
90 days after publication of this 
Decision and Order in the Federal 
Register. See 10 CFR 205.286. All 
applications for refund received within 
the time limit specified will be 
processed pursuant to 10 CFR 205.284. 

Any funds remaining after all refund 
applications have been considered will 
be disbursed in accordance with the 
provisions of the Petroleum Overcharge 
Distribution and Restitution Act of 1986, 
H.R. 5300, Title Ill, 99th Cong. 2d Sess., 
Cong. Rec. H11319-21 (Daily Ed. 
October 17, 1986). 

It Is Therefore Ordered That: 

(1) Applications for Refunds from the 
funds remitted to the Department of 
Energy by C.K. Smith & Company, Inc. 
pursuant to the consent order executed 
on May 30, 1979 may now be filed. 

(2) All applications must be filed 
within 90 days after publication of this 
Decision and Order in the Federal 
Register. 

George B. Breznay, 

Director, Office of Hearings and Appeais. 
December 3, 1986. 

[FR Doc. 86-28491 Filed 12-18-86; 8:45 a.m.] 
BILLING CODE 6450-01-M 


Proposed Refund Procedures 
AGENCY: Office of Hearings and 
Appeals, Department of Energy. 


ACTION: Notice of special refund 
procedures. 
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SuMMARY: The Office of Hearings and 
Appeals of the Department of Energy 
announces proposed procedures for 
disbursement of $150,000 (plus accrued 
interest) obtained pursuant to a consent 
order between the DOE and Tresler Oil 
Company. The funds will be distributed 
to refund applicants who purchased 
motor gasoline from Tresler during the 
period May 1975 through April 1981 (the 
consent order period). 


DATE AND ADDRESS: Comments must be 
filed within 30 days of publication of 
this notice in the Federal Register and 
should be addressed to: Office of 
Hearings and Appeals, Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585. All 
comments should be filed in duplicate 
and display a conspicuous reference to 
Case Number KEF-0019. 


FOR FURTHER INFORMATION CONTACT: 
Thomas O. Mann, Deputy Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 252-2383. 


SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy (DOE}, notice is 
hereby given of the issuance of the 
Proposed Decision and Order set out 
below. The Proposed Decision sets forth 
the procedures that the DOE has 
tentatively formulated to distribute 
monies obtained from Tresler Oil 
Company to settle possible pricing 
violations with respect to the firm's 
sales of motor gasoline during the 
consent order period. Under the terms of 
the consent order, Tresler remitted 
$150,000 which is being held in an 
interest-bearing escrow account pending 
determination of its proper distribution. 


We propose to distribute these funds 
in two stages. In the first stage, we will 
accept claims from identifiable 
purchasers of motor gasoline who may 
have been injured by Tresler’s pricing 
practices during the consent order 
period. The specific requirements which 
an applicant must meet in order to 
receive a refund are set out in Section Il 
of the Proposed Decision. Claimants 
who meet these specific requirements 
will be eligible to receive refunds based 
on the number of gallons of motor 
gasoline which they purchased from 
Tresler. If any funds remain after 
meritorious claims are paid in the first 
stage, they may be used for indirect 
restitution in accordance with the 
Petroleum Overcharge Distribution and 
Restitution Act of 1986, Pub. L. No. 99- 
509, 1 Fed. Energy Guidelines { 11,072. 

Any member of the public may submit 
written comments regarding the 
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proposed refund procedures. 
Commenting parties are requested to 
submit two copies of their comments. 
Comments must be submitted within 30 
days of publication of this notice in the 
Federal Register and should be sent to 
the address set forth at the beginning of 
this notice. All comments received will 
be available for public inspection 
between the hours of 1:00 p.m. and 5:00 
p.m., Monday through Friday, except 
federal holidays, in the Public Reference 
Room of the Office of Hearings and 
Appeals, located in Room 1E-234, 1000 
Independence Avenue, SW., 
Washington, DC 20585. 

Date: December 12, 1986. 
George B. Breznay, 
Director, Office of Hearing and Appeals 


Proposed Decision and Order of the 
Department Of Energy 


Implementation of Special Refund 
Procedures 


December 12, 1986. 

Name of Firm: Tresler Oil Company. 
Date of Filing: March 25, 1986. 

Case Number: KEF-0019. 

Under the procedural regulations of 
the Department of Energy (DOE), 10 CFR 
Part 205, Subpart V, the Economic 
Regulatory Administration (ERA) may 
request that the Office of Hearings and 
Appeals (OHA) formulate procedures to 
distribute funds received as a result of 
enforcement proceedings in order to 
remedy the effects of actual or alleged 
violations of DOE regulations. On March 
25, 1986, in accordance with the 
provisions of Subpart V, the ERA filed a 
Petition for Implementation of Special 
Refund Procedures in connection with a 
consent order entered into with Tresler 
Oil Company (Tresler). 


I. Background 


Tresler was a “reseller-retailer” of 
refined petroleum products, as that term 
was defined in 10 CFR § 212.31. The 
firm's sales were primarily made in 
Ohio, Kentucky and Indiana. A DOE 
audit of Tresler’s records revealed. 
possible violations of the Mandatory 
Petroleum Price Regulations, 10 CFR 
Part 212, Subpart F. Based on the audit, 
the ERA issued a Proposed Remedial 
Order (PRO) on September 14, 1984, 
alleging that during the period May 1975 
through April 1980, Tresler committed 
certain pricing violations in its sales of 
motor gasoline. 

In order to settle all claims and 
disputes between Tresler and the DOE 
regarding the firm's sale of motor 
gasoline during the period covered by 
the audit, the parties entered into a 
consent order on October 9, 1985. Under 
the terms of the consent order, Tresler 


deposited $150,000 into an interest- 
bearing escrow account for ultimate 
distribution by the DOE. As of October 
31, 1986, the total value of the Tresler 
escrow account was $160,835.04. 


II. Proposed Refund Procedures 


Subpart V sets forth general 
guidelines to be used by the OHA In 
formulating a plan for distributing funds 
received as a result of an enforcement 
proceeding. The Subpart V process may 
be used in situations like the present 
case where the DOE is unable to readily 
identify those persons who likely were 
injured by alleged overcharges or 
ascertain the amount of the refunds they 
should receive. 

The distribution of refunds in this 
proceeding should take place in two 
stages. In the first stage, we will accept 
claims from identifiable purchasers of 
motor gasoline who may have been 
injured by Tresler’s pricing practices 
during the period May 1975 through 
April 1980 (the consent order period). If 
any funds remain after all meritorious 
first-stage claims have been paid, they 
may be used for indirect restitution in 
accordance with the provisions of the 
Petroleum Overcharge Distribution and 
Restitution Act of 1986, Pub. L. No. 99- 
509, 1 Fed. Energy Guidelines { 11,702 et 
seq. 


A. Refunds to Identifiable Purchasers 


In the first stage of the Tresler refund 
proceeding, we propose to distribute the 
funds currently in escrow to claimants 
who demonstrate that they were injured 
by Tresler’s alleged overcharges. While 
there is a variety of methods by which 
such a showing can be made, a refiner, 
reseller or retailer claimant is generally 
required to demonstrate (i) that it 
maintained a “bank” of unrecovered 
costs, in order to show that it did not 
pass the alleged overcharges through to 
its own customers, and (ii) that market 
conditions were the reason that it did 
not pass through those increased costs. 
For periods in which the DOE 
regulations did not require the 
computation of cost banks, a claimant in 
the oil business will only be required to 
make the latter showing, which might be 
made through a demonstration of 
lowered profit margins, decreased 
market shares, or depressed sales 
volume during the period of purchases 
from Tresler. See, e.g., Dorchester Gas 
Corp., 14 DOE 4 85,240 at 88,451 (1986). 

We propose to adopt presumptions of 
injury which have been used in many 
prior refund cases. These presumptions 
will enable the OHA to consider the 
refund applications in the most efficient 
way possible in view of the limited 
resources available, while permitting 
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applicants to participate in the refund 
process without incurring inordinate 
expense. See 10 CFR 205.282(e). 


1. Applicants Claiming a Refund of 
$5,000 or Less 


The first presumption we plan to use 
is that purchasers of Tresler motor 
gasoline seeking small refunds were 
injured by the firm's pricing practices. 
We recognize that making a detailed 
showing of injury may be too 
complicated and burdensome for 
resellers or retailers who purchased 
relatively small amounts of product from 
Tresler. We also are concerned that the 
cost to the applicants and to the 
government of compiling and analyzing 
information sufficient to make a detailed 
showing of injury not exceed the amount 
of the refund to be gained. In the past, 
we have adopted a small claims 
presumption to assure that the costs of 
filing a small claims presumption to 
assure that the costs of filing and 
processing a refund application do not 
exceed the benefits. See, e.g., Marathon 
Petrolem Co., 14 DOE { 85,269 at 88,515 
(1986) and cases cited therein. Under the 
small-claims presumption, a claimant 
would not be required to submit any 
additional evidence of injury beyond 
volumes of Tresler motor gasoline 
purchased if its refund claim is below 
$5,000. ! 


2. Spot Purchasers 


We propose to adopt a rebuttable 
presumption that resellers who made 
spot purchases from Tresler have 
suffered no injury. As we have 
previously noted, spot purchasers tend 
to have considerable discretion in where 
and when to make purchases and would 
therefore not have made spot market 
purchases of Tresler’s product at 
increased prices unless they were able 
to pass through the full price of the 
purchases to their own customers. 
Office of Enforcement, 8 DOE { 82,597 at 
85,396-97 (1981). Therefore, a firm which 
made only spot purchases from Tresler 
will be ineligible to receive a refund, 
even one below the $5,000 threshold 
level, unless it presents evidence 
rebutting the spot purchaser 
presumption that they were not injured. 
Such evidence must establish that the 
spot purchaser was unable to recover 
the price it paid for Tresler's product 
and that it was forced by market 
conditions to make the purchases upon 
which its refund claim is based. See, 


1 Firms potentially eligible for greater refunds 
may chose to limit their claims to $5,000 without 
being required to make a detailed demonstration of 
injury. See Office of Enforcement, 8 DOE { 82,597 
(1981). ; 
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e.g., Marathon, 14 DOE at 88,515; 
Dorchester, 14 DOE at 88,452. 


3. End-Users 


We also propose to adopt a 
presumption that end-users or ultimate 
consumers whose businesses were 
unrelated to the petroleum industry 
were injured by Tresler's alleged 
overcharges. Unlike regulated firms in 
the petroleum industry, members of this 
group generally were not subject to price 
controls during the audit period. They 
were therefore not required to base their 
pricing decisions on cost increases or to 
keep records which would show 
whether they passed through cost 
increases. For these reasons, an analysis 
of the impact of the alleged overcharges 
on the final prices of goods and services 
which were not covered by the 
petroleum price regulations would be 
beyond the scope of a special refund 
proceeding. Texas Oil & Gas Corp., 12 
DOE 85,069 at 88,209 (1984). We ~ 
therefore propose that end-users of 
Tresler motor gasoline need only 
document their purchase volumes from 
the firm to make a sufficient showing 
that they were injured by the alleged 
overcharges. On the other hand, refund 
applicants whose business operations 
were subject to the DOE regulatory 
program and who purchased Tresler 
products for consumption as fuel or raw 
materials will not be considered end- 
users for the purpose of the showing or 
injury. Seminole Refining Inc., 12 DOE 
{ 85,188 at 88,576 (1985).? 


B. Calculation of Refund Amounts 


We plan to adopt a volumetric method 
to divide the Tresler escrow account 
among applicants who demonstrate that 
they are eligible to receive refunds. This 
method generally presumes that the 
alleged overcharges were spread equally 
over all the gallons of motor gasoline 
sold by Tresler during the consent order 
period. In the absence of better 
information, this assumption is sound 
because the DOE price regulations 
generally required a regulated firm to 
account for increased costs on a firm- 
wide basis in determining its prices. 
However, we also recognize that the 


2 We propose to require end-user firms whose 
prices for goods and services are regulated by a 
governmental agency or by the terms of a 
cooperative agreement to provide with their 
applications a full explanation of the manner in 
which any refunds which they receive would be 
passed through to their customers. They will also be 
required to indicate how the appropriate regulatory 
body or membership group will be advised of the 
applicant's receipt of refund money. See Office of 
Special Counsel, 9 DOE { 82,538 at 85,203 (1982). We 
note that a cooperative's sales of Tresler’s products 
to non-members will be treated in the same manner 
as sales by other resellers. 


impact on an individual purchaser might 
have been greater, and any purchaser 
may file a refund application based on a 
claim that it incurred a disproportionate 
share of alleged overcharges than the 
pro rata share calculated by the use of 
the volumetric presumption. 

Under the volumetric method we plan 
to adopt, a claimant will be eligible to 
receive a refund equal to the number of 
gallons of Tresler motor gasoline that it 
purchased during the consent order 
period times the volumetric refund 
amount. The volumetric refund amount 
in this case will be $0.000291 per gallon.? 
In addition, successful claimants will 
receive a proportionate share of the 
accrued interest. 

As in previous cases, we will 
establish a minimum refund amount of 
$15 for first stage claims. We have found 
through our experience in prior refund 
cases that the cost of processing claims 
in which refunds are sought for amounts 
less than $15 outweighs the benefits of 
restitution in those situations. See, e.g., 
Uban Oil Co., 9 DOE { 82,541 at 85,225 
(1982) 


C. General Refund Application 
Requirements 


Any purchaser claiming a portion of 
the consent order funds will be required 
to file an Application for Refund 
pursuant to 10 CFR 205.283. In its 
Application, a claiment must include a 
schedule of its monthly purchases of 
Tresler motor gasoline during the 
consent order period as well as all 
relevant information necessary to 
support its claim in accordance with the 
presumptions outlined above. A 
claimant must also state whether it has 
previously received a refund, from any 
source, with respect to the alleged 
overcharges underlying this proceeding. 
Each applicant must also state whether 
there has been a change in ownership of 
the firm since the consent order period. 
If there has been a change in ownership, 
the applicant must provide the names 
and addresses of the other owners, and 
should either state the reasons why a 
refund should be paid to the applicant 
rather than the other owners or provide 
a signed statement from the other 
owners indicating that they do not claim 
a refund. Finally, if an applicant has 
been involved in enforcement 
proceedings brought by the DOE, it must 
provide a summary of the present status 
of the proceeding, or if the matter is no 
longer pending, it must indicate how the 
proceeding was resolved. The applicant 


3 This figure is computed by dividing the $150,000 
received from Tresler by the 515,067,572 gallons of 
motor gasoline sold by the firm during the consent 
order period. 
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must keep the OHA informed of any 
change in status while its Application 
for Refund is pending. See 10 CFR 
205.9(d). 

It Is Therefore Ordered That: 

The refund amount remitted to the 
Department of Energy by Tresler Oil 
Company pursuant to a consent order 
entered on October 9, 1985, will be 
distributed in accordance with the 
foregoing Decision. 


[FR Doc. 86-28492 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


issuance of Proposed Decisions and 
Orders; Week of November 3 through 
November 7, 1986 


During the week of November 3 
through November 7, 1986, the proposed 
decisions and orders summarized below 
were issued by the Office of Hearings 
and Appeals of the Department of 
Energy with regard to applications for 
exception. 


Under the procedural regulations that 
apply to exception proceedings (10 CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever, 
occurs first. 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact.or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of these 
proposed decisions and orders are 
available in the Public Reference Room 
of the Office of Hearings and Appeals, 
Room 1E-234, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585, Monday through 
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Friday, between the hours of 1:00 p.m. 
and 5:00 p.m., except federal holidays. 


George B. Breznay, 
Director, Office of Hearings and Appeals. 
December 8, 1986. 


Belcher Oil Company, Inc., Murray, 
Kentucky; KEE-0065, Reporting 
Requirements. 

Belcher Oi! Company. Inc. filed an 
Application for Exception from the 
mandatory requirement to file Form EIA- 
782B, the “Reseller/Retailers’ Monthly 
Petroleum Product Sales Report.” The 
exception request, if granted, would relieve 
Belcher Oil from its obligation to file Form 
EIA-782B. On 3, 1986, the 
Department of Energy issued a Proposed 
Decision and Order which determined that 
the exception request be granted in part, 
allowing Belcher an extension of time in 
which to file Form EIA-782B. 


Brooks Oil Co., Middlesboro, Kentucky; 
KEE-0069, Reporting Requirements. 
Brooks Oil Company, filed an Application 
for Exception from the provisions of the 
Mandatory Reporting Requirements. The 
Exception request, if granted, would permit 
Brooks Oi! Co. not to file Form EIA-7826, 
entitled “Reseller/Retailers’ Monthly 
Petroleum Product Sales Report.” On 
November 6, 1986, the Department of Energy 
issued a Proposed Decision and Order which 
determined that the exception request be 
denied. 
Dodd's Wholesalers, Inc., Catbank, Montana; 
KEE-0071, Reporting Requirements 
Dodd’s Wholesalers, Inc. filed an 
Application for ion from the 
requirement that it file form ELA-782B, the 
“Reseller/Retailers Monthly Product Sales 
Report.” The exception request, if granted, 
would permit Dodd's to discontinue filing 
form EIA-782B. On November 6, 1986, the 
Department of Energy issued a Proposed 
Decision and Order which determined that 
the exception request be denied. 
Paulina Grain Co., inc., Paullina, lowa; 
KEE-0074, Reporting Requirements. 
Paullina Grain Co., Inc. filed an 
Application for Exception in which the firm 
sought relief from its obligation to submit 
Form EIA-782B, entitled “Reseller’ /Retailers’ 
Monthly Petroleum Product Sales Report.” In 
considering the applicant's request, the DOE 
found that the firm failed to demonstrate that 
it was particularly adversely affected by the 
requirement that it file the Form. Accordingly, 
on November 5, 1986, the ent of 
Energy issued a Proposed Decision and Order 
which determined that the exception request 
be denied. 


[FR Doc. 86-28485 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


issuance of Proposed Decision and 
Order; Week of November 10 through 
November 14, 1986 


During the week of November 10 
through November 14, 1986, the 
proposed decision and order 
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summarized below was issued by the 
Office of Hearings and Appeals of the 
Department of Energy with regard to an 
application for exception. 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of this proposed 
decision and order are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
Federal holidays. 


George B. Breznay, 
Director, Office of Hearings and Appeals. 
December 2, 1986. 
Kennedy & Mitchell, Inc., Denver, Colorado, 
KEE-0032 Filing Requirements 
Kennedy & Mitchell, Inc. filed an 
Application for Exception from the 
requirement that it file Form ELA-23. On 
November 10, 1986 the t of Energy 
issued a Proposed Decision and Order which 
determined that the request for exception be 
denied. 


[FR Doc. 28486 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


issuance of Decisions and Orders; 
Week of November 10 through 
November 14, 1966 


During the week of November 10 
through November 14, 1986, the 
decisions and orders summarized below 
were issued with respect to applications 
for exception or other relief filed with 
the Office of Hearings and Appeals of 


the Department of Energy. The following 
summary also contains. a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 

Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 

George B. Breznay, 
Director, Office of Hearings and Appeals. 
December 11, 1986. 


Remedial Orders 


Kaiser Aluminum International Corp., 11/10/ 
86; HRO-0180 


Kaiser Aluminum International 
Corporation objected to a Propased Remedial 
Order alleging that the firm violated the 
layering rule. The rule prohibited crude oil 
resellers from applying a markup in any 
crude oil sales transaction in which they did 
not perform any service or function 
historically and traditionally performed by 
crude oil resellers. The DOE found no merit 
to the firm’s argument that the layering 
regulation was not validly promulgated. In 
addition, the DOE found that Kaiser had not 
provided any tangible service which 
facilitated the movement of crude oil from the 
producer to the refiner, or which provided 
some other function of economic benefit to 
the crude oil market, as required by the 
layering rule. Accordingly, the PRO was 
issued as a final Order directing Kaiser to 
remit $2,399,552.61 to the DOE as restitution 
for this violation. 


Marathon Oil €o., Economic Regulatory 
Administration, Growmark, Inc., 11/13/ 
86; HRO-0024; KRR-0001; KRR-0002 
Marathon Oil Company objected to a 
Proposed Remedial Order issued to it by the 
Economic Regulatory Administration. The 
PRO alleged that since Marathon improperly 
considered Growmark as a member of its 
wholesale reseller classes, rather than as a 
member of the Growmark contract class, 
Marathon improperly used the May 15, 1973 
selling price to the wholesale reseller classes 
rather than the May 15, 1973, selling price to 
the Growmark contract class in calculating 
its prices to Growmark. The DOE sustained 
the PRO, finding that Marathon should have 
assigned Growmark to the Growmark 
contract class. at four terminals at which the 
firm purchased product. The DOE based this 
conclusion on the fact that Marathon offered 
Growmark a discount on the basis of a 
contractual agreement pursuant to which 
Growmark agreed to purchase certain 
minimum volumes of specified products from 
those four Marathon terminals and on the 
fact that Growmark continued the pattern of 
purchases required by the contract even after 
the contract expired [he DOE found that 
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Marathon was therefore required to calculate 
its prices to Growmark using as a base price 
the May 15, 1973 price of the Growmark 
contract class, rather than the May 15, 1973 
price of the wholesale reseller classes. 
Accordingly, Marathon was directed to remit 
$7,779,490.21 plus interest to the DOE as 
restitution for this violation. 


Request for Exception 
Petro-Thermo Corp., 11/12/86; KCX-0011 


In accordance with a remand order of the 
Federal Energy Regulatory Commission, the 
DOE considered an Application for Exception 
filed by Petro-Thermo Corporation. The DOE 
granted partial exception relief to the firm, 
retroactively permitting it to sell at market 
prices crude oil which it had reclaimed. As a 
result, the firm's refund obligation of 
$146,055.76, under a prior Remedial Order, 
was reduced by $59,590.83, the amount of 
overcharges attributable to the reclaimed 
crude oil portion of its total crude oil sales. 


Implementation of Special Refund Procedures 


O'Connell Oil Co., Key Oil Co., 11/14/86; 
HEF-0141; HEF-0106 


The DOE issued a Decision and Order 
implementing a plan for the distribution of 
$76,330.45, plus accured interest, received as 
a result of separate consent orders it entered 
into with O'Connell Oil Company and Key 
Oil Company. The Decision states that in 
order to obtain a refund, a purchaser of motor 
gasoline from O'Connell or diesel fuel from 
Key must submit an application listing its 
purchase volumes during the consent order 
period, and demonstrate that it was injured 
by the alleged overcharges. With respect to 
the Key proceeding, identified purchasers 
may receive portions of the consent order 
fund in the amounts allotted by the ERA in its 
audit of Key, and unidentified purchasers 
may receive refunds based upon a volumetric 
allocation methodology. Refunds in the 
O'Connell proceeding will generally be 
allocated on a volumetric basis. The Decision 
sets forth the presumptions adopted 
regarding demonstration of injury and 
specific information to be provided in refund 
applications. 


Perta Oil Marketing Corp., 11/12/86; HEF- 
0148 

The DOE issued a Decision and Order 
implementing a plan for the distribution of 
$204,625.14 received pursuant to a Consent 
Order it entered into with Perta Oil 
Marketing Corporation. The DOE decided to 
allocate $69,802.04 of the consent order fund 
to a crude oil pool, and the remainder to a 
refined petroleum products pool. The refund 
pool associated with Perta's alleged crude oil 
violations will be distributed according to the 
DOE's Statement of Modified Restitutionary 
Policy in Crude Oil Cases. The balance of the 
consent order fund will be used to distribute 
refunds to customers that were injured as a 
result of their purchases of Perta refined 
petroleum products from August 1, 1973 to 
January 28, 1981. The presumptions adopted 
with respect to proof of injury and the 
specific information to be included in 
Applications for Refund are set forth in the 
Decision. 


Refund Applications 


Coline Gasoline Corp./Connecticut, National 
Helium Corp./Connecticut, Palo Pinto 
Oil and Gas/Connecticut, Belridge Oil 
Co./Connecticut, Perry Gas Processors, 
Inc./Connecticut, Standard Oil Co. 
(Indiana)/Connecticut, 11/14/86; RM2- 
39; RM3-40; RM5-41; RM8-42; RM 183- 
43; RQ251-329 
The State of Connecticut filed Requests for 
Modification of the use of a portion of the 
second stage refunds previously allotted to it 
from funds made available through consent 
orders with Coline Gasoline Corp., National 
Helium Corp., Palo Pinto Oil and Gas, 
Belridge Oil Co., and Perry Gas Processors, 
Inc. Specifically, Connecticut requested 
permission to use the $146,582 in interest 
previously awarded to it for the purchase of 
seven vans, to be used to improve the 
mobility of Connecticut's elderly and 
handicapped citizens. Connecticut also filed 
a refund plan proposing to use $216,566 in 
second-stage refund money made available 
through a consent order with Standard Oil 
Co. (Indiana) to purchase 11 additional vans 
for the elderly and handicapped. Finding that 
these plans would disproportionately benefit 
a small segment of injured motor gasoline 
consumer's within the State, the OHA denied 
their approval, pending receipt of further 
justification from Conneciticut. 


Crystal Oil Co./Crystal Petroleum Co., 11/ 
14/86; RF233-32 

The DOE issued a Decision and Order 
concerning an Application for Refund filed by 
a reseller of refined petroleum products, 
Crystal Petroleum Company (CPC), for a 
portion of the consent order fund remitted to 
the DOE by Crystal Oil Company (Crystal). 
CPC was a fully owned subsidiary of Crystal 
during the consent order period, but was sold 
afterwards. The new owners of CPC claimed 
that since CPC operated as a separate entity, 
was headquartered in a different city, and 
had a different president and officers, it 
should be considered a separate entity and 
thus eligible for a refund from the Crystal 
consent order fund. Since CPC was owned by 
Crystal during the consent order period, the 
DOE determined that CPC had no right to a 
refund. Thus, the Application for refund 
submitted by CPC was denied. 


Gulf Oil Corp./Warner Oil Co., et al., 11/14/ 
86; RF40-987, et al. 

The DOE Issued a Decision and Order 
concerning the Applications for Refund filed 
by Warner Oil Co. and seven other firms. 
Each firm both purchased Gulf product and 
received Gulf product on consignment. 
Following the procedures outlined in Gu/f Oil 
Corp., 12 DOE 85,048 (1984), each applicant 
demonstrated the volume of Gulf product that 
it purchased, and was granted a refund based 
on the full volumetric amount. All the 
applicants failed to demonstrate, however, 
that they were injured as consignees of Gulf 
products. The DOE determined that the fact 
that each firm ceased receiving Gulf 
consignments as a result of a business 
decision to switch from marketing consigned 
Gulf products to purchasing and reselling 
those products did not’demonstrate injury. 
Accordingly, no refund was granted for 
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consigned volumes. The total amount of 
refunds approved for purchased product was 
$32,833 in principal and $7,265 in interst. 


Little America Refining Co./Lakeland Oil 
and Tire Co., Allan's Sinclair, Best Oil 
and Gas Company, 11/10/86; RF112-194; 
RF112-196; RF112-197 

The DOE issued a Decision and Order 
concerning three Applications for Refund 

filed by purchasers of products covered by a 

consent order that the agency entered into 

with Little America Refining Company. Each 
applicant demonstrated the volume of its 

Larco purchases, and none requested a 

refund greater than the $5,000 small claims 

refund amount. The sum of the refunds 
approved in this Decision is $7,807 in 
principal and $4,015 in interest. 


Dismissals 
The following submissions were dismissed: 


Name and Case No. 

Home Petroleum Corp.—RF140-45 

Lynn Vines Apco—RF1483-156 

Mellon Enterprises, Inc_—RF140-46 

Mobil Oil Corp.—RF140-16 

Sun Company, Inc.—RF6-38; RF21-10398 
Sun Company, Inc.—RF13-13 

[FR Doc. 86-28487 Filed 12-18-86; 8:45 am] 


BILLING CODE 6450-01-M 


issuance of Proposed Decisions and 
Orders; Week of November 17 through 
November 21, 1986 


During the week of November 17 
through November 21, 1986, the 
proposed decisions and orders 
summarized below were issued by the 
Office of Hearings and Appeals of the 
Department of Energy with regard to 
applications for exception. 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 





law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of these 
proposed decisions and orders are 
available in the Public Reference Room 
of the Office of Hearings and Appeals, 
Room tE-234, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585, Monday through 
Friday, between the hours of 1:00 p.m. 
and 5:00 p.m., except federal holidays. 


George B. Breznay, 
Director, Office of Hearings and Appeals. 
December 2, 1986. 


Idaho Petroleum, Inc., Lewiston, Idaho, KEE- 
0072 Reporting Requirements 
Idaho Petroleum, Inc. filed an Application 
for Exception from the reporting requirements 
of the EIA. The exception request, if granted, 
would permit Idaho Petroleum to discontinue 
filing Form EIA-782B, entitled ‘Resellers’ / 

Retailers’ Monthly Petroleum Product Sales 

Report.” Idaho Petroleum sought relief from 

its monthly obligation to submit the form 

because it allegedly lacks the office staff to 
complete the form. However, the Office of 

Hearings and Appeals found the firm's small 

size an insufficient basis for relief. 

Accordingly, on November 18, 1986, the 

Department of Energy issued a Proposed 

Decision and Order which tentatively 

determined that the exception request be 

denied. 

Mitchel! Fuel Company, Inc., South Windsor, 
Connecticut, KEE-0075 Reporting 
Requirements 

Mitchell Fuel Company, Inc. filed for relief 
from the requirement to submit Form EIA- 
782B, entitled “Resellers’/Retailers’ Monthly 

Petroleum Product Sales Report.” Mitchell 

sought relief from its monthly obligation to 

submit the form because it allegedly lacks the 
office staff to complete the form. The Office 
of Hearings of the Department of Energy 
found, however, that Mitchell's small size is 
an insufficient basis for relief. Accordingly, 

on November 18, 1986, the OHA issued a 

Proposed Decision and Order tentatively 

denying Mitchell's request for relief. 

Ultra Pewer Corporation, Monticello, New 
York, KEE-0076 Reporting Requirements 

Ultra Power Corporation filed for relief 
from the requirement to submit Form EIA- 
782B, entitled ‘Resellers’ /Retailers’ Monthly 

Petroleum Product Sales Report.” Ultra 

Power sought relief from its monthly 

obligation to submit the form because it 

allegedly lacks the office staff to complete the 
form. The Office of Hearings of the 

Department of Energy found, however, that 

Ultra Power's small size is an insufficient 

basis for relief. Accordingly, on November 18, 

1986, the OHA issued a Proposed Decision 

and Order tentatively denying Mitchell’s 

request for relief. 


[FR Doc. 86-28488 Filed 12-18-86; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-3130-3} 
Environmental impact Statements; 
Availability 


NOTICE: The notice of availability 
normally scheduled for December 26, 
1986 will be published in the Monday, 
December 29, 1986 Federal Register due 
to the clesing of Government offices on 
December 26, 2986. For all 
environmental impact statements filed 
during the week of December 15 through 
December 19, 1986, the minimum 45 and 
30 day comment periods will be 
calculated from Friday, December 26, 
1986. 

Responsible Agency: Office of Federal 
Activities, EPA, General Information 
(202) 382-5073 or (202) 382-5075. 

Availability of Environmental Impact 
Statements Filed December 08, 1986 
Through December 12, 1986 Pursuant to 
40 CFR 1506.9. 

EIS No. 860501, Draft, SFW, VA, NC, 
Great Dismal Swamp National 
Wildlife Refuge Master Plan, Long- 
Range Management and Development, 
Due: February 20, 1987, Contact: Mary 
Parkin (917) 965-5100 

EIS No. 860502, Draft, SCS, MS, South 
Delta Watershed Protection and Flood 
Prevention Plan, Humphreys, Sharkey 
and Yazoo Counties Due: February 2, 
1987, Contact: L.P. Heard (601) 

EIS No. 860503, Final, AFS, CO, Wolf 
Creek Valley Ski Area Development, 
Special Use Permit, San Juan National 
Forest, Mineral County, Due: January 
20, 1987, Contact: John Kirkpatrick 
(303) 247-4874 

EIS No. 860504, Final, FHW, NJ, NJ-147 
Imporvement, US 9 to New Jersey and 
Spruce Avenues Intersection, Cape 
May County, Due: January 20, 1987, 
Contact: Paul Lariviere (609) 989-2274 

EIS No. 860505, Draft, COE, MO, 
Coldwater Creek Watershed Flood 
Damage Reduction and Related 
Improvement Plan, St. Louis County, 
Due: February 2, 1987, Contact: James 
Zerega (314) 263-5600 

EIS No. 860506, Final, FHW, MD, Great 
Seneca Highway Study, Middlebrook 
Road to MD-28, Construction, 
Montgomery County, Due: January 20, 
1987, Contact: Edward Terry, Jr. (301) 
962-4010 

EIS No. 860507, Final, COE, NJ, 
Manasquan Reservoir System, Oak 
Glen Reservoir Construction, 404 and 
10 Permits, Timber Swamp Lake and 
Manasquan River, Monmouth County, 
Due: January 20, 1987, Contact: Jerry 
Pasquale (215) 597-6840 

EIS No. 8605086, Final, FHW, OR, Cornell 
Road Improvements, 185th Avenue to 
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NW 242nd Avenue, Washington 
County, Due: January 20, 1987, 
Contact: Dale Wilken (503) 399-5749 

EIS No. 860509, DSuppl, USN, VA, ATL, 
EMPRESS IF Operation, 
Electromagnetic Pulse Radiation 
Environmental Simulator for Ships, 
New Scientific Reports, Due: February 
2, 1987, Contact: Robert Warren (804) 
445-2334. 

EIS No. 860510, DSuppl, SCS, LA, Bell 
City Watershed Protection and Flood 
Control, Additional Channel Work, 
Calcasieu, Cameron and Jefferson 
Davis Counties, Due: February 2, 1987, 
Contact: Horace Austin (318) 473-7751 


Amended Notice 


EIS No. 840407, Draft, DOE, TN, Oak 
Ridge Reservation Central Waste 
Disposal Facility for Low-Level 
Radioactive Waste, Published FR 9- 
14-84—Officially Withdrawn 


Dated: December 16, 1986. 
Richard E. Sanderson, 
Director, Officer of Federal Activities. 
[FR Doc. 86-28566 Filed 12-18-86; 8:45 am] 
BILLING CODE 6560-01-M 


[ER-FRL-3130-4} 


Environmental impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
December 1, 1986 through 

December 5, 1986 pursuant to the 
Environmental Review Process (ERP), 
under section 309 of the Clean Air Act 
(CAA) and section 102(2){c) of the 
National Environmental Policy Act 
(NEPA) as amended. Requests for copies 
of EPA comments can be directed to the 
Office of Federal Activities at (202) 382- 
5076/73. An explanation of the ratings 
assigned to draft environmental impact 
statements (EISs) was published in FR 
dated February 7, 1986 (51 FR 4804). 


Draft EISs 


ERP No. D-BLM-Ko3016-CA, Rating 
E02, San Joaquin Valley Pipeline and 
Ancillary Facilities Project, 
Construction, 404 Permit, Right-of-Way 
Grant, Weir Station to Martinez Oil 
Refinery, CA. SUMMARY: EPA 
expressed objections to the project due 
to: (1} Potential adverse impacts to 
water quality and sensitive habitats 
such as marshes and riparian areas; (2)} 
compliance and consistency with State 
and local water quality management 
plans and Water Quality Standards; (3) 
air quality impacts from refinery 
operations in the San Francisco Bay 
Area; and (4) lack of mitigation 
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measures for air and water quality 
impacts. 


Final EISs 


ERP No. F-AFS-F65014-MI, Hiawatha 
Nat'l Forest, Land and Resource Mgmt. 
Plan, MI. SUMMARY: The concerns EPA 
expressed in comments on the draft EIS 
have been adequately addressed. 

ERP No. F-BLM-G60004-NM, 
Jackpile-Paguate Uranium Mine 
Reclamation Project, Approval, Laguna 
Indian Reservation, NM. SUMMARY: 
EPA has no objections to the proposed 
actions as described. 

ERP No. F1-BLM-J65115-MT, 
Headwaters Resource Area, Black Sage 
and Yellowstone River Island 
Wilderness Study Areas, Wilderness 
Designation, MT. SUMMARY: EPA 
made no formal comments. In comments 
on the draft EIS on August 8, 1983, EPA 
did not disagree with the proposed and 
now final designations of the two 
Wilderness study areas addressed in 
this second final EIS. 

ERP F-BLM-]70006-CO, Little Snake 
Resource Area, Resource Mgmt. Plan 
(RMP), CO. SUMMARY: EPA's review 
identified several improvements to the 
draft RMP/EIS regarding BLM 
management for water and air quality, 
and riparian area wetlands. However, 
EPA still has concerns regarding water 
quality, riparian-wetland areas, 
minerals, grazing, endangered species 
protection, and inter-agency 
coordination. EPA recommended 
additional and/or more complete 
responses to these concerns. 

ERP No. F-BLM-K61060-CA, Clear 
Lake Resource Area, Cedar Roughs and 
Rocky Creek-Cache Creek Wilderness 
Study Areas, Wilderness 
Recommendations, CA. SUMMARY: 
EPA made no formal comments. EPA 
reviewed the final EIS and found the 
project to be satisfactory. 

ERP No. F-BLM-L61146-ID, Owyhee 
Planning Area, Wilderness Study Areas, 
Wilderness Designation Suitability, ID. 
Summary: EPA made no formal 
comments. EPA reviewed the final EIS 
and found the project to be satisfactory. 

ERP No. F-FHW-B40039-MA, US 44 
Relocation, MA-58 to MA-3, 404 Permit, 
MA Summary: EPA believes that the 
project can still be refined to further 
reduce the amount of wetland taking. In 
addition, EPA believes that the creation 
of offsite wetlands will not compensate 
for the wetland losses and 
recommended that wetlands be created 
adjacent to the impacted wetland areas. 
EPA recommended that a meeting of 
affected agencies be held to address the 
wetland impacts. 


Regulations 


ERP No. R-FHA-A86224-00, 7 CFR 
Part 1940, Revision of Policies and 
Procedures for Considering the 
Environmental Impacts of Proposed 
Agency Actions (51 FR 33763). Summary: 
EPA supports the FmHA’s initiative and 
feels that work is still needed on 
refining processing requirements, 
referencing the 1985 Food Security Act. 
The FmHA should increase the 
emphasis given to the protection of 
wetlands, water quality, and beneficial 
uses. 


Dated: December 16, 1986. 
Richard E. Sanderson, 
Director, Office of Federal Activities. 
[FR Doc. 86-28565 Filed 12-18-86; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-00074; FRL-3/30-9] 


Title Ill of the Superfund Amendments 
and Reauthorization Act of 1986; 
Notice of Public Meetings 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of public meetings. 


SUMMARY: The EPA has scheduled two 
public meetings to discuss the major 
provisions, draft reporting form, and 
guidance under section 313 of Title III of 
the Superfund Amendments and 
Reauthorization Act of 1986. 
DATES: The meetings will be held on 
Thursday, January 8, 1987, and on 
Friday, January 9, 1987, from 8:30 a.m. to 
4 p.m. 
ADDRESS: The meetings will be held in: 
EPA's North Conference Center, Room 3, 
401 M St., SW, Washington, DC 20460. 
FOR FURTHER INFORMATION CONTACT: 
Edward A. Klein, Director, TSCA 
Assistance Office (TS—799), Office of 
Toxic Substances, 401 M St., SW, 
Washington, DC 20460, Telephone: (202) 
554-1404. 
SUPPLEMENTARY INFORMATION: EPA has 
scheduled two public meetings to 
provide background information on 
section 313 of Title III of the Superfund 
Amendments and Reauthorization Act 
of 1986 (SARA) and to obtain public 
input on a draft emissions inventory 
reporting form and other materials as 
mandated under section 313 of Title III. 
Title III of the recently enacted 
Superfund amendments contains 
chemical information-gathering 
provisions of widespread interest to the 
public, the industry, and to State and 
local governments. The EPA's Office of 
Toxic Substances (OTS) has specific 
responsibility for implementing section 
313 of Title Il. Under section 313, 
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owners and operators of certain 
industrial facilities which manufacture, 
process, or otherwise use any of over 
300 listed toxic chemicals must report 
annually their releases of such 
chemicals to all environmental media. 
The information gathered under this 
section must be made available to the 
public. In particular, EPA must develop 
a national computerized data base 
containing this “toxic chemical release 
inventory.” Further, the information 
must be made accessible to the public 
through means of computer 
telecommunications. 

Under Title III, EPA must publish the 
section 313 reporting form by June 1, 
1987. Owners and operators of covered 
facilities must submit the first reports on 
or before July 1, 1988 for calendar year 
1987 data. In order to publish a high 
quality form and associated instructions 
by June 1, 1987, EPA is seeking 
extensive early involvement by 
interested persons in the development of 
this material. To secure that early public 
involvement, EPA has made draft copies 
of (1) a preliminary form, (2) draft 
instructions, (3) a discussion paper on 
the form elements, and (4) the analysis 
of a data base simulation exercise 
available for public review and 
comment. 

In addition, public meetings are 
scheduled for January 8 and 9. On each 
of the 2 days, the meetings will begin by 
providing background information on 
section 313 of Title III of SARA, 
followed by discussion and imput to the 
form and associated instructions. 
Persons interested in attending one or 
both of these meetings and/or in 
obtaining copies of the form and other 
materials should call the TSCA 
Assistance Office (TAO) at the 
telephone number listed under “FoR 
FURTHER INFORMATION CONTACT”. EPA 
encourages anyone interested in 
attending the public meetings to review 
the draft documents in advance. Should 
EPA hold subsequent meetings after 
January 9, a separate notice of these 
meetings will not be published in the 
Federal Register. Therefore, anyone 
wishing to attend any future meetings 
should contact TAO by January 12 in 
order to be notified in advance of such 
meetings. 

Dated: December 16, 1986. 

Michael Shapiro, 

Director, Economic and Technology Division. 
[FR Doc. 86-28570 Filed 12-18-86; 8:45 am] 
BILLING CODE 6560-50-M 
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[OPP-64006; FRL-3128-4] 


Intent To Cancel Certain Pesticide 
Registrations 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of intent to cancel. 


sumMMARY: EPA is issuing a notice of 
intent to cancel certain pesticide 
registrations under section 6(b) of the 
Federal Insecticide, Fungicide and 
Rodenticide Act (FIFRA). The 
registrations which the Agency intends 
to cancel are held by registrants whom 
the Agency, after a good faith effort, has 
been unable to contact. Persons 
adversely affected by this notice may 
request a hearing in accordance with the 
provisions of 40 CFR Part 164. 


DATES: All registrations will be 
cancelled at the end of 30 days from the 
date of publication or receipt of this 
notice by registrants, unless a hearing 
has been requested by a person 
adversely affected by this notice, or the 
Agency is provided with a correct and 
current address of an affected registrant. 

A request for a hearing by an affected 
registrant or the registrant's correct and 
current address must be received by the 
Agency on or before January 20, 1987 or 
30 days after receipt by mail by the 
affected registrant of this notice, 
whichever is the later date 

A request for a hearing submitted by 
any other adversely affected person 
must be received on or before January 
20, 1987. 


ADDRESS: Hearing requests must be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. 


FOR FURTHER INFORMATION CONTACT: By 

mail: 

Stanley J. Austin, Registration Support 
and Emergency Response Branch, 
Registration Division (TS-767C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 

Office location and telephone number: 
Rm. 716C, Crystal Mall Building #2, 
1921 Jefferson Davis Highway, 
Arlington, VA, (703-557-4360). 

SUPPLEMENTARY INFORMATION: Over the 

years, EPA has been unable to contact 

certain pesticide registrants at the 
addresses of file at the Agency or 
appearing on current pesticide product 
labels. EPA's inability to communicate 
with these registrants impairs the 

Agency's ability to discharge its 

statutory mandate to regulate pesticide 

products and their impact on the 
environment. Furthermore, it creates an 
undesirable situation in that some 


registrants may unknowingly be in 
violation of the Act and escape burdens 
assumed by other registrants in 
compliance with the Act. 

Section 6(b) of FIFRA allows the 
Administrator to issue a notice of intent 
to cancel a pesticide’s registration if that 
“. . . pesticide or its labeling or other 
material required to be submitted does 
not comply with the provisions of this 
Fiebss has 

Section 3(c)(1)(A) of FIFRA and 40 
CFR 162.10(a0(1)(ii) make it a condition 
of registration that a registrant’s address 
be filed with the Agency and appear on 
the label of the registrant's pesticide 
product. In addition, section 12(a)(1)(E) 
of FIFRA makes it unlawful to 
distribute, sell, offer for sale, hold for 
sale, ship, deliver or offer for delivery to 
any person a misbranded pesticide. 
Under FIFRA section 2(q)(2)(C)(i), 
failure to have the registrant's correct 
address on the label of its pesticide 
product constitutes misbranding. 
Therefore, failure of a registrant to 
submit a correct and current address 
and include such address as part of the 
label of its pesticide products is in 
violation of the Act’s provisions and is 
grounds for cancellation of that 
registrant's registrations. 

EPA issued a policy statement, 
published in the Federal Register of 
March 5, 1986 (51 FR 7634), indicating 
that the Agency may decide to initiate 
cancellation proceedings for 
registrations held by registrants whom 
the Agency has, after good faith efforts, 
been unable to contact by mail. This 
notice implements that policy. 

This notice will be sent to all affected 
registrants by certified mail to the most 
current addresses the Agency has in its 
files. For the purposes of this notice, the 
Agency will consider validated non- 
delivery as receipt and the date of 
validated non-delivery as the date of 
receipt in those instances where actual 
receipt is not accomplished. 

The impact of these cancellations on 
the agricultural economy is difficult to 
determine. It is believed that some or all 
of the pesticide products subject to this 
cancellation action are no longer on the 
market. Some of the pesticide products 
have no agricultural uses. As worst, the 
impact on the agricultural economy is 
expected to be slight. 

Pursuant to section 6(b), the Secretary 
of Agriculture has reviewed this notice 
and has no comments. The Science 
Advisory Panel has waived its right 
(under section 25(d)) to review this 
notice. 


Registrations Subject to Cancellation 


The following registrations are subject 
to cancellation under this notice. 
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Registrant and Registration Numbers 


ACME Candle Company, 57-09 59th 
Street, Maspeth, NY 11378 (36493-01) 

Advance Enterprises, Inc., 911 N.W. 21st 
Street, Miami, FL 33217 (40628-01) 

All American Pool Stores, 11106 
Southwest 184th St., Miami, FL 33157 
(40809-01) 

All FLA Distributors, Inc., 10980 
Biscayne Blvd., Miami, FL 33161 
(37567-01, 37567-10075, 37567-10108, 
37567-10109) 

American Pool, Inc., 8743 Southwest 
129th St., Box 561074, Miami, FL 33156 
(41225-01) 

Aqua Laboratories and Chemical Co., 
Inc., 821 Alco Dr., Longview, TX 75604 
(40266-01) 

A.S.M. Maintenance Co., 2830 NW 55th 
Ave., Lauderhill, FL 33313 (42151-01) 

Atlantis Pool Supplies, 8600 Cleveland 
Ave., Suite 18, Ft. Myers, FL 33907 
(41687-01) 

Bell Chemical Corporation, 23 Hamilton 
Street, New London, CT 06320 (40611- 
01, 40611-02, 40611-03) 

Blackhawk Chemicals, Inc., Rt. 588 
Fumbell Road, Fombell, PA 16123 
(40895-01) 

Buster Crabbe Pools of S. Florida, Inc., 
2119 N. State Road 7, Hollywood, FL 
(47434-4062, 37434-4484) 

Cardinal Pools, Inc., 1268 Clayton Rd., 
Ellisville, MO 63011 (40763-01) 

Carter Page, Inc., 2771 West Henrietta 
Rd., Rochester, NY 14623 (41243-01) 
Chemical Specialties Mfg. Co., 829 West 
Main Street, Mesa, AZ 85201 (42249- 

01, 42249-05) 

Consumer Goods Intl., Inc., Jonathan 
Industrial Center, Chaska, MN 55319 
(3847402) 

Custom Chemilene, 476 Hester St., San 
Leandro, CA 94577 (41987-01, 41987-— 
02, 41987-03, 41987-04, 41987-05, 
41987-06, 41987-07, 41987-08, 41987- 
09) 

Dadco Products, Box 11546, 
Indianapolis, IN 46201 (41062-01) 

Dane Pool Service, 8348 Griffin Road, 
Davie, FL 33328 (38438-01) 

Dee & Cee Enterprises, 315 So. Waverly, 
Punca City, OK 74601 (40401-01) 

Delta Pools Inc., 19 Jefferson Ave., 
Fairport, NY 14450 (42108-01) 

Florsan Inc., Box 563, Ellensburg, WA 
98926 (40764—01) 

General Chemical Corp., 4545 S Street, 
NE, Washington, DC 20027 (40765-01) 

Hydrotech Chemical Corp., 10 Banta 
Place, Hackensack, NJ 07601 (41248- 
01, 41248-02, 41248-03) 

Jim Rodgers Pools, Inc., 805 N.E. 125th 
Street, North Miami, FL 33161 (41973- 
01) 
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Minway Company, Inc., 72 Oak Street, 
Clifton, NJ 07014 (43222-01, 43222-02, 
43222-03) 

Neptune Pools, 3765 Davis Blvd., Ft. 
Lauderdale, FL 33312 (37660-01, 
37660-4059) 

Newtech Company, 4985 Belleville 
Road, Canton, MI 48188 (40842-01, 
40842-02) | 

Pargil, Inc., 2 Elm Street, Huntington, NY 
11743 (41399-01) 

Petrofax International, 1545 Marietta 
Blvd. NW, Atlanta, GA 30318 (43332~ 
02) 

Pietson Laboratories, Inc., 9515 
Monrovta, Lenexa, KS 66215 (36864- 
01) 

Pocono Pump & Pool Co., Box 53A. Rd. 
#2, Stroudsburg, PA 18360 (42232-01) 

Pool Masters, Inc., 1500 East Atlantic 
Blivd., Pompano Beach, FL 33060 
(43248-01) 

RBS Distributors, Inc., 1818 Cortez Rd. 
West, Apt. #102A, Braenton, FL 33507 
(40655-01) 

Rule Pool Maintenance Co., Division of 
Rule Pool Co., 5780 N. Federal Hwy., 
Ft. Lauderdale, FL 33308 (38518-01, 
38518-10212) 

Seablue, 701 Plano Road, Richardson, 
TX 75080 (37517-01) 

Singer Island Hardware and Gifts, 1217 
Blue Heron Blvd., Singer Island, FL 
33404 (41974-01) 

Spartan Environmental Services, Inc., 43 
Washington Ave., Brooklyn, NY 11205 
(43392-01, 43392-02, 43392-03, 43392- 


04) 

Splash Pool Service Center, 158 N.W. 
20th Street, Boca Raton, FL 33432 
(37711-7523) 

Sunset Pools, Box 186, Perrine, FL 33157 
(41232-01) 

Swimming Pool Owners Assoc., 4730 
N.E. 12 Avenue, Ft. Lauderdale, FL 
33334 (37659-01) 

Swimworld Pool Co., Box 2586, Stuart, 
FL 33494 (41063-02) 

Treigle Chemical and Supply Company, 
1551 Conti Street, New Orleans, LA 
70130 (41610-01, 41610-02, 41610-03, 
41610—04, 41610-05, 41610-06) 

Tri-State Water Company, Inc., 310 East 
Fourth Street, Frederick, MD 21701 
(43358-01, 43358-03, 43358-04, 43358- 
05, 43358-06, 43358-07, 43358-08, 
43358-09) 

UDDO Products, Div. of Napasco 
International, P.O. Box 29048, New 
Orleans, LA 70189 (1123-03, 1123-04, 
1123-06) 

United Pool Service Corp., 3438 N.E. 5th 
Terrace, Ft. Lauderdale, FL 33334 
(37704-9678) 

United Pool Service of Vero Beach, Inc., 
1525 Dixie Avenue, Vero Beach, FL 
32960 (37730-9517) 

UR Industries, Inc., 170 Broadway, New 
York, NY 10038 (42895-02) 


United States Candle Co, Box 25002, 
Chicago, IL 60625 (43323-01) 

Universal/Landon of Florida Pool 
Products, 1014 N.E. 44th Street, Ft. 
Lauderdale, FL 33334 (41977-01) 

Wales Chemical Co., 4126 28 Avenue, 
Astoria, NY 11103 (41193-01) 

Wascon Products Inc., 1831 S. State 
College Blvd., Anaheim, CA 92806 
(37644-01) 

Water Safe International, Inc., Box 3014, 
Shawnee Mission, KS 66216 (40880-01) 

West Boca Lawn and Garden Inc., 23001 
S. State Rd. 7, Boca Raton, FL 33433 
(41863-01) 


Dated: December 5, 1986. 
Edwin F. Tinsworth, 
Director, Registration Division, Office of 
Pesticide Programs. 
[FR Doc. 86-28163 Filed 12-18-86; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


Agency Information Collection 
Submitted to the Office of 


Management and Budget for 
Clearance 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. Chapter 35). 

Type: Extension of 3067-0151. 

Title: Project Performance—Project 
Report. 

Abstract: Report consists essentially 
of standard construction progress 
schedule. No format is prescribed. 

Type of Respondents: State or local 
governments, Non-profit institutions. 

Number of Respondents: 10. 

Burden Hours: 10. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Shiley, (202) 646-2624, 500 
C Street, SW., Washington, DC 20472. 

Comments should be directed to 
Francine Picoult, (202) 395-7231, Office 
of Management and Budget, 3235 NEOB, 
Washington, DC 20503 within two 
weeks of this notice. 

Dated: December 12, 1986. 

Wesley C. Moore, 

Acting Director, Office of Administrative 
Support. 

[FR Doc. 86-26497 Filed 12-18-86; 8:45 am] 
BILLING CODE 6718-01-M 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. Chapter 35). 

Type: Extension of 3067-0147. 

Title: Right to Submit Technical or 
Scientific Data to Correct Mapping 
Deficiencies Unrelated to Community- 
wide Elevation Determinations. 

Abstract: Any owner or lesee of 
property in the 19,075 communities with 
mapped special flood hazard areas 
(SFHAS) who believe his or her property 
has been incorrectly included on a 
SFHA has the right to submit technical 
or scientific data that shows the map to 
be deficient. 

Type of Respondents: Individuals, or 
Households. 

Number of Respondents: 1,200. 

Burden Hours: 28,800. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Shiley, (202) 646-2624, 500 
C Street, SW., Washington, DC 20472. 

Comments should be directed to 
Francine Picoult, (202) 395-7231, Office 
of Management and Budget, 3235 NEOB, 
Washington, DC 20503 within two 
weeks of this notice. 


Dated: December 12, 1986. 
Wesley C. Moore, 
Acting Director, Office of Administrative 
Support. 
[FR Doc. 86-28498 Filed 12-18-86; 8:45 am] 
BILLING CODE 6718-01-M 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. Chapter 35). 

Type: Extension of 3067-0154. 

Title: National Shelter Survey 
Program. 

Abstract: Forms are used for the 
National Facility Survey to evaluate 
structures; change building information; 
report data to the FEMA Computer 
Center for the National Facility Survey 
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and Natural Hazard Vulnerability 
Survey data base. 

Type of Respondents: State or local 
governments, Federal agencies or 
employees. 

Number of Respondents: 1,907. 

Burden Hours: 105,834. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writting the FEMA Clearance 
Officer, Linda Shiley, (202) 646-2624, 500 
C Street, SW., Washington, DC 20472. 

Comments should be directed to 
Francine Picoult, (202) 395-7231, Office 
of Management and Budget, 3235 NEOB, 
Washington, DC 20503 within two 
weeks of this notice. 

Wesley C. Moore, 

Acting Director, Office of Administrative 
Support. 

[FR Doc. 86-28499 Filed 12-18-86; 8:45 am] 
BILLING CODE 6718-01-M 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. Chapter 35). 

Type: Extension of 3067-0148. 

Title: Consultation with Local 
Officials to Assure Compliance with 
Sections 110 and 206 of the Flood 
Disaster Protection Act of 1973. 

Abstract: The Federal Insurance 
Administrator collects information from 
community officials when a flood 
insurance study begins to (1) establish 
proposed base flood elevations and/or 
identify special flood hazard areas, (2) 
evaluate the accuracy of BFE’s and flood 
hazard determinations, and (3) 
determine whether changes have 
occurred that warrant modifications to 
established BFE’s and flood hazard 
determinations. Flood-risk zones and 
risk premium rates are determined by 
flood insurance studies of flood-prone 
communities. 

Type of Respondents: State or local 
governments. 

Number of Respondents: 1,010. 

Burden Hours: 7,300. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Shiley, (202 646-2624, 500 
C. Street, SW., Washington, DC 20472. 

Comments should be directed to 
Francine Picoult, (202) 395-7231, Office 


of Management and Budget, 3235 NEOB, 
Washington, DC 20503 within two 
weeks of this notice. 

Dated: December 12, 1986. 
Wesley C. Moore, 
Acting Director, Office of Administrative 
Support. 
[FR Doc. 86-28500 Filed 12-18-86; 8:45 am] 
BILLING CODE 6716-01 


FEDERAL HOME LOAN BANK BOARD 


Guaranty Federal Bank, F.S.B. Casper, 
WY; Appointment of Receiver 


Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A) of the Home Owners’ Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A) (1982), the Federal Home 
Loan Bank Board appointed the Federal 
Savings and Loan Insurance 
Corporation as sole receiver for 
Guaranty Federal Bank, F.S.B., Casper, 
Wyoming on December 12, 1986. 


Dated: December 16, 1986. 
John F. Ghizzoni 
Assistant Secretary. 
[FR Doc. 86-28537 Filed 12-18-86; 8:45 am] 
BILLING CODE 6720-01-M 


FEDERAL MARITIME COMMISSION 
Agreements Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreements pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224003924001. 

Title: Long Beach Terminal 
Agreement. 

Parties: 

City of Long Beach 

Ocean Salt Co., Inc. 

Synopsis: The proposed amendment 
would extend the basic agreement 
through July 31, 1990. The parties have 
requested a shortened review period. 
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Agreement No.: 224-011042. 

Title: Galveston Terminal Agreement. 

Parties: 

Board of Trustees of the Galveston 

Wharves (Port) 
Southern Stevedoring Company, Inc. 
(SSC). 

Synopsis: The proposed agreement 
would relocate SSC’s banana handling 
operations, currently being performed at 
the Port's Piers 19-21 under Agreement 
224004007, to Piers 16-18 in the Port's 
Upland Terminal. The agreement has an 
initial term of five years. 

By Order of the Federal Maritime 
Commission. 

Dated: December 16, 1986. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 86-28445 Filed 12-18-86; 8:45 am] 
BILLING CODE 6730-01-M 


Inactive Tariffs—Bureau of Tariffs; 
Order; Correction 


By Order Served October 16, 1986 and 
Published in the Federal Register on 
October 21, 1986 (51 FR 37348), specific 
carriers were notified of cancellation of 
their tariffs which appeared to be 
inactive. Upon further review by the 
staff, however, it was revealed that 
cancellation of the specific tariffs listed 
below is in error. 

Trans Intermodal Transport, FMC No. 1 


Universal Shipping Agency, Inc. FMC No. 1 
Westchase Ocean Systems FMC No. 1. 


Therefore, it is ordered, That pursuant 
to section 14(b) of the Shipping Act of 
1984 (46 U.S.C. app. 1713), the October 
16, 1986 Order canceling the above- 
mentioned tariffs is modified to retain 
these tariffs in an active status in the 
Commission files. 

It is further ordered, That this 
modification be published in the Federal 
Register and a copy thereof filed with 
the subject tariffs. 

By the Commission pursuant to authority 
delegated by section 9.04 of Commission 
Order No. 1 (Revised) dated November 12, 
1981. 

Robert G. Drew, 

Director, Bureau of Tariffs. 

[FR Doc. 86-28443 Filed 12-18-86; 8:45 am] 
BILLING CODE 6730-01-M 


Ocean Freight Forwarder License 
Applicants; Art international 
Forwarding, Inc. et al. 


Notice is hereby given that the 
following persons have filed 
applications for licenses as ocean freight 
forwarders with the Federal Maritime 
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Commission pursuant to section 19 of 
the Shipping Act of 1984 (46 U.S.C. app. 
1718) and 46 CFR Part 510. 

Persons knowing of any reason why 
any of the following persons should not 
receive a license are requested to 
contact the Office of Freight Forwarders, 
Federal Maritime Commission, 
Washington, DC 20573. 

Art International Forwarding, Inc., 5808 
Walsh Street, St. Louis, MO 63109. 
Officer: R.D. Ammons, President 

APEX Group, Inc., 3777 Coolheights 
Drive, Rancho Palos Verdes, CA 
90274. Officers: Richard Fei, President; 
Frank Fei, Chief Financial Officer; 
Janet Y. Yang, Secretary 

WTC Ocean Freight, Inc., 23740 
Hawthorne Blvd., Torrance, CA 90505. 
Officers: Peter Thorrington-Smith, 
President/Director; Dennis W. Tons, 
Vice President/Secretary/Director; 
Roger T. Macfarlane, Chief Executive 
Officer/Director. 


Dated: December 16, 1988. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 86-28446 Filed 12-18-86; 8:45 am] 
BILLING CODE 6730-01-M 


[C.O. 1, Amdt. No. 9] 


Organization and Functions of the 
Federal Maritime Commission; Director 
of Agreements and Trade Monitoring 


The following delegation of authority 
is made to the Director, Bureau of 
Agreements and Trade Monitoring in 
Commission Order 1, Section 8 Specific 
Authorities Delegated to the Director, 
Bureau of Agreements and Trade 
Monitoring, by amending subsection 
8,12 to read as follows: 

8.12. Authority to allow termination of 
the review period prescribed in section 
6(c)(1) and shorten the review period 
under section 6(e) of the Shipping Act of 
1984, in regard to unopposed 
modifications to terminal conference 
agreements and unopposed terminal 
leases, licenses, assignments, or other 
agreements of a similar character for the 
use of terminal property or facilities and 
unopposed terminal service agreements. 


Dated: December 15, 1986. 
Edward V. Hickey, Jr., 
Chairman. 
[FR Doc. 86-28444 Filed 12-18-86; 8:45 am] 
BILLING CODE 6730-01-M 
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FEDERAL TRADE COMMISSION 


Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 


Section 7A of the Clayton Act, 15 
U.S.C. 18a, as added by Title II of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were- made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period: 


FISCAL YEAR 1987 TRANSACTIONS, TRANSACTIONS GRANTED EARLY TERMINATION, MONTH OF NOVEMBER 


Name of acquiring person; name of acquired person; name of acquired entity 


(1) QBE insurance Group Limited; Sequoia Insurance Company; Sequoia Insurance Company 
(2) Monsanto Company; Refaat El-Sayed; Fermenta Plant Protection Company 

(3) Wedtech Corporation; | C industries, inc.; Railways Products Group 

(4) The Rymer Company; Tommy J. Novotny; H & N Foods, Inc. and Queen City Foods, Inc. 
(5) Carlisle Companies incorporated; Data Electronics, Inc.; Data Electronics, inc 

(6) Western Digital Corporation; Paradise Systems, Inc.; Paradise Systems, inc 

(7) Rymer Company The; Holland Roy W; H & N Foods Inc. and Queen City Foods, inc.... 

(8) Masco Corporation; Watkins Manufacturing Corporation; Watkins Manufacturing Corporation. 


(9) Unigate PLC; E. Gene Street; Prufrock Restaurants, Inc 


(10) Wedtech Corp.; R L Consolidated, Inc.; R L Consolidated, Inc 


(11) The Liberty Gorp.; NASCO, Inc.; KPLC-TV and KAIT-TV 


(12) Chariton H. Buckley; KFAB Broadcasting Co; KFAB-AM and KG 

(13) Stephen W. Bershad; Vernitron Corporation; Vernitron Corporation. 

(14) Eastern Utilities Associates; Bangor Hydro-Electric Company; Seabrook Nuclear Power Project... 
(15) Eastern Utilities Associates; Maine Public Service Company; Seabrook Nuclear Power Project 


(16) Alfa-Laval AB; 


Fibergias Corporation; Tri-Ciover, Division of Ladish Co 


(17) Dart & Draft, inc.; Faris and Alice Craig; Craig Distributing Company. 
(18) Gateway Medical Systems, Inc.; American Medical international inc.; NC-GPCH, NC-PPMC, NC-WTH, NC-SGH, 
(19) Beneficial Corporation; First Union Corporation; American Express credit card accounts of First Union 


(25) James M. Fail; UNAC International Corporation; Underwriters National Assurance ee 
(26) M. L. Media Partners, L. P.; Loyola University; KATC-TV, Lafayette, LA... 


(32) McDonald's Gulentien Louis M. Groen; Louis M. Groen... 
(33) The Dunn & Bradstreet Corporation; Majers Corporation; A 


(34) Societe des Ciments Francais, A French Corporation; Denison Mines Limited, 


(35) The Coca-Cola Company; Piedmont Securities Company ... 


(36) The Coca-Cola Company; Robert W. Woodruff Foundation, ‘Inc; “Guaranty Investment Company .. 


(37) Sonat Inc.; Global Marine inc.; Challenger Minerais inc 


(38) Group Financial Partners, inc.; Allegheny international, inc.; F. W. Bell, Inc. and Continental Testing Labs Inc 


(39) Santa Fe Healthcare Systems, Incorporated; National Medical Enterprises, Incorporated; Management, Inc. and Av- Med, Inc... 


(40) Louis J. Roussell; Security Benefit Life insurance Company; The First Pyramid Life Insurance Co. of America... 
(41) Victory Financial Group, Inc., (Louis J. Roussell, UPE); Louis J. Roussel Ill; Superfine Oil & Gas Company .. 
(42) Mercy Health System; Mercy Health Care Organization; Mercy Health Care ee 

(43) Centel Corporation; Perry Cable Companies, inc.; Perry Cable Companies, Inc... 


(44) ARA Holding Company; Servisco; Servisco 


Transaction Date 
No. terminated 


11-03-86 
11-03-86 
11-03-86 
11-03-86 
11-03-86 
11-03-86 
11-03-86 
11-03-86 
11-03-86 
11-03-86 
11-04-86 
11-04-86 
11-04-86 
11-04-86 
11-04-86 
11-04-86 
11-04-86 
11-04-86 
11-05-86 
11-05-86 
11-05-86 
11-05-86 
11-05-86 
11-05-86 
11-06-86 
11-06-86 
11-06-86 
11-06-86 
11-06-86 
11-06-86 
11-06-86 
11-06-86 
11-06-86 
11-06-86 
11-06-86 
11-06-86 
11-06-86 
11-07-86 
11-07-86 
11-07-86 
11-07-86 
11-07-86 
11-07-86 
11-07-86 


870020 
870138 
870158 
870159 

870182 
870183 
870202 

870203 
870209 
870232 
870110 
870114 
870189 
870193 

870194 

870208 
870211 
870213 
870076 
870115 

870128 
870134 
870173 
870195 

870069 
870175 
870163 
870181 

870200 
870205 

870216 
870217 
870233 
870235 
870239 
870240 
870244 
870002 
870083 | 
870131 
870161 
870167 
870180 
870221 
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FISCAL YEAR 1987 TRANSACTIONS, TRANSACTIONS GRANTED EARLY TERMINATION, MONTH OF NOVEMBER—Continued 


Name of acquiring person; name of acquired person; name of acquired entity = tio monies 


(45) Whittaker Corporation; The Arien Corporation; Technibilt Division of the former partnership Whittar bet 870253 11-07-86 
(46) Emhart Corporation; Planning Research Corporation; Planning Research Corporation.. cad 870260 11-07-86 
(47) Emhart Corporation; Planning Research Corporation; Planning Research Corporation . 870261 11-07-86 
(48) Brush Wellman inc.; Williams Gold Refining Co., Inc.; Williams Gold Refining Co., Inc..... 870270 11-07-66 
(49) Randolph W. Lenz; Canadian Pacific Limited; The Cranes and Excavator Division and the Benton Harbor 870021 11-12-86 
(50) Schnucks, Inc.; The Kroger Co.; The Kroger Co 870141 11-12-86 
(51) Carena Holdings Limited; Macy Acquiring Corp.; Sunny Place Shopping Center Corp.. e 870150 11-12-86 
(52) Pergamon Holding Foundation; Voting Trust of the Providence Journal Company; Providence Gravure Holding, Inc J 870152 11-12-86 
(53) Reliance Group Holdings; Mercury International Group pic; Mercury International Group pic is 870155 11-12-86 
(54) Digital Development Corp., (Mr. W. Ardis Lowrey, UPE); Volkswagen AG; Pertec Peripherals Corporation... Be 870164 11-12-86 
(55) Ward White Group pic; L.C.P. Holdings PLC; L.C.P. Holdings PLC a 870186 11-12-86 
(56) Archer-Daniels-Midiand Co.; Lubar & Co., Incorporated; Kurth Malting Corporation .. om 870191 11-12-86 
(57) Borden, inc.; Ranks Hovis McDougall PLC; RHM Pasta, inc ce 870204 11-12-86 
(58) Ray Corporation; W.R. Grace & Co.; J.B. Robinson Jewelers Incorporated as 870207 11-12-86 
(59) Envirodyne industries, Inc; RJR Nabisco, Inc.; RJR Archer, inc al 870212 11-12-86 
(60) JMB Realty Corporation; Aluminum Company of America; Aluminum Company of America 870215 11-12-86 
(61) Evirodyne industries, inc.; Presto Industries, inc.; Presto industries, Inc .. 870288 11-12-86 
(62) | C industries; Ogden Corporation; Ogden Food Products Corporation ..... 870162 11-13-86 
(63) M. H. de Young Trust; Worcester Telegram & Gazette, inc.; Worcester Telegram & Gazette, Inc. 870254 11-13-86 
(64) Howard, Weil, Labouisse, Friedrichs inc. E.S.0.P.; Legg Mason, Inc.; Legg Mason, Inc... 870257 11-13-86 
(65) Fuji Photo Film Co., Ltd.; Pyne Corporation; Pyne Corporation 870304 11-13-86 
(66) Outrigger Hotels Hawaii; Roy T. Takeyama, Commr. in Hawaiian Circuit Court; Waikiki Hobron Condominium Hotel. 870142 11-14-86 
(67) The Edward W. Scripps Trust; Collier County Publishing Company; Collier County ae ne 870166 11-14-86 
(68) Apache Corporation; Mr. Marvin Davis; Occidental Petroleum Corporation 870243 11-14-86 
(69) Peter B. Bedford; Kaiser Aluminum & Chemical Corp.; Kaiser Development 870289 11-14-86 
(70) Kemper Corporation; Kaiser Aluminum & Chemical Corporation; Kaiser Aluminum Corporation... 870290 11-14-86 
(71) Martin Naughton; First City Financial Corporation, Ltd.; Hamiltion Beach, incorporated ... 870292 11-14-86 
(72) Consolidated Hydro, inc.; Corporation investments, inc.; Booth Hydropower, Inc... 870305 11-14-86 
(73) Antelope Company; Philip F. Anschutz; The Anschutz Corporation ud 870323 11-14-86 
(74) The Lamson & Sessions Co.; Thyssen-Bornemisza Continuity Trust; The Carion Divi. and Carlon/Thyrocun Division er 870339 11-14-86 
(75) Mason Best Company, Safeguard Business Systems, Inc.; Safeguard Business Systems, Inc ... m 870362 11-14-86 
(76) JMB Realty Corporation; Macy Acquiring Corporation; Macy Acquiring Corporation... 870394 11-14-86 
(77) JMB Realty Corporation; Macy Acquiring Corporation; Macy Acquiring Corporation 870395 11-14-86 
(78) Pilkington Brothers, P.L.C.; Swediow, inc.; Swediow, Inc ad 870154 11-17-86 
(79) Roxboro investments (1976) Ltd; Public Service Company of Indiana Inc.; Public Service Company of Indiana inc... 870192 11-17-86 
(80) Koch industries Inc.; The C. Reiss Coal Company; The C. Reiss Coal Company 870224 11-17-86 
(81) DeWayne B. Reinhart; Twin Parts Grocery Co.; Twin Parts Grocery Co = 870255 11-17-86 
(82) Herbert T. Kerr; USG Corporation; AP Green Refractories Co * 870277 11-17-86 
(83) G. Heilman Brewing Co., inc.; Droguois Brands, Ltd.; Champaie, inc i 870291 11-17-86 
(84) John Labatt Limited; Neal L. Andrews, Jr.; Pasquale Food Company, Inc od 870346 11-17-86 
(85) John Labatt Limited; Neal L. Andrews, Jr.; Pasquale Food Company, inc....... 870352 11-17-86 
(86) TRW, Inc.; Teknekron Financial Systems, inc.; Teknekron Financial Systems, Inc. 870308 11-18-86 
(87) John Labatt Limited; Louis V. Manzo; Green Spring Dairy incorporated. 870331 11-18-86 
(88) Hargro Enterprises, inc.; American Forest Products Company; American Box Division . i 870338 11-18-86 
(89) Louis J. Rousset; Southern United Life Insurance Company; Southern United Life Insurance Company. od 870366 11-18-66 
(90) Dayton Hudson Corporation; Lucky Stores, Inc.; GEMCO Department Stores .... a 870176 11-18-86 
(91) Merck & Co., Inc.; Chemed Corporation; Vestal Laboratories, Inc 4 870262 11-19-86 
(92) James E. Ferrell; The Penn Central Corporation; Buckeye Gas Products Co., a partnership and Buckeye ... J 870285 11-19-86 
(93) Charlies F. Dolan; John E. Fetzer Foundation, inc.; Fetzer Broadcasting Company... * 870336 11-19-86 
(94) Blue Circle industries, PLC; Raia Industries, Inc.; Raia Industries, Inc 870372 11-19-86 
(95) J.G.L. Investments Pty.; Chicago Markets Enterprises, Inc.; Chicago Markets Enterprises, Inc a 870177 11-20-86 
(96) Harcourt Brace Jovanovich, Inc.; CBS, inc.; Certain assets plus all voting securities of 14 subs 4 870225 11-20-86 
(97) Cencom Cable income Partners, L.P.; First Carolina Communications, inc.; South-Western Cable TV, Ltd.. ad 870229 11-20-86 
(98) Gannett Co., Inc., Hugh B. Patterson, Jr.; Arkansas Gazette Company. x 870263 11-20-86 
(99) The State-Record Company; Knight-Ridder, Inc.; Knight-Ridder, Inc 870264 11-20-86 
(100) International Thomson Organisation Limited; Warburg, Pincus & Co.; South-Western Publishing Co 870265 11-20-86 
(101) Amoco Corporation; Atlantic Richfield Company; Atlantic Richfield Company a 870287 11-20-86 
(102) Alfa Laval AB; Cooper Development Company; Cooper Technicon, Inc.'s Technicon industrial Group 3 870296 11-20-86 
(103) RPM, Inc.; Eleventh Articie Trust and inter Vivos Trust; William Zinsser & Co., Incorporated... : 870306 11-20-86 
(104) Dofasco, Inc.; Whittaker Corporation; Whittar Stee! Strip Corporation . 870307 11-20-86 
(105) Arvin industries, Inc.; Dr. Fritz J. Russ & Mrs. Dolores H. Russ; Systems Research Labora! 870313 11-20-86 
(106) Minnesota Mining and Manufacturing Company; David L. Auld; The D. L. Auld Company fi 870322 11-20-86 
(107) The Coca-Cola Company; The Coca-Cola Bottling Co. of New York; The Coca-Cola Bottling Co. of New York . 870333 11-20-86 
(108) Kerry Francis Bulimore Packer, George F. Valassis; Valassis coupon assets d 870337 11-20-86 
(109) Lincoin National Corporation, American Express Company; Fireman's Fund and Employers Insurance Company. 870343 11-20-86 
(110) United Parcel Service of America, inc.; ii Morrow, Inc.; I! Morrow, Inc 870357 11-20-86 
(111) Western Auto Supply Company; Robert W. Ewing, Jr.; Tire America, inc 870377 11-20-86 
(112) W. R. Grace & Company; Mr. Zack Pitossoph; VTR incorporated.................. iy 870384 11-20-86 
(113) Volkswagen AG; Knute and Kjell Quaie; Audi Northwest, Inc. and Riviera Motors, Inc. . 870385 11-20-86 
(114) Washington National Corporation; United Presidential Corporation; United Presidential Corporation. 7 870387 11-20-86 
(115) Getty Petroleum Corporation; J. R. Sousa & Sons, inc.; J. R. Sousa & Sons, Inc. 4 870408 11-20-86 
(116) American Greetings Corporation; SMD industries, inc.; SMD industries, Inc F 870411 11-20-86 
(117) Morgan Venutures Il! Limited Partnership; Carrols Corporation; Carrols Corporation... . 870419 11-20-86 
(118) American Greetings Corporation, SMD industries, incorporated; SMD Industries, Incorpor. 4 870428 11-20-86 
(119) Bain Capital Limited Partnership; Firestone Twe & Rubber Company; Firestone Tire & Rubber Company 4 870459 11-20-86 
(120) CenCor, inc.; John J. Mehaichin; Highline . q 870479 11-20-86 
(121) Finevest Partners Limited Partnership; Lawrence Udell; Poultry, inc 4 870187 11-21-86 
(122) Dean Foods Company; Reiter Dairy, inc; Reiter Dairy, inc J 870227 11-21-86 
(123) Reliance Capital Group, L. P.; Norman Lear; Spanish American 13 Communications Corp .... . 870286 11-21-86 
(124) Compagnie Generale d' Electricite; Newly formed Joint Venture; Newly formed Joint Venture 4 870310 11-21-86 


(125) ITT Corporation; Newly formed Joint Venture; Newly formed Joint Venture... 870311 11-21-86 
870345 11-21-86 


870462 11-21-86 


; Century 4 
(128) Maverick Management Partnership; May Department Stores Company: Associated Dry Goods Corporation .. : 870471 11-21-66 
(128) Royal Co., Lid.; John E. Finney; Pentagram Corp. and Bread Brothers, inc . 870475 11-21-86 
(130) Royal Co., Ltd.; Robert W. Pulley; Pentagram Corporation and Bread Brothers, inc( 4 870476 11-21-86 


(131) Henry Schein, inc.; Revco D.S., inc.; ee tae inc 870328 11-24-86 
‘ i 870340 11-24-86 


870365 11-24-86 
870480 11-24-86 
670234 11-25-86 
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FISCAL YEAR 1987 TRANSACTIONS, TRANSACTIONS GRANTED EARLY TERMINATION, MONTH OF NOVEMBER—Continued 


Name of acquiring person; name of acquired person; name of acquired entity 


(136) The Henley Group; ACI Internationa! Inc.; ACI International Inc 

(137) Landmark Land Company Inc.; United Okiahoma Bankshares, !nc.; United Bankers Mortgage Corporation . 
(138) W. Canning pic; American Medical international, Inc.; Inhalation Services, inc 

(139) Cumberland Farms, inc.; Chevron Corporation; Chevron in Ohio 

(140) Minnesota Mining & Manufacturing Company; Jack Cook, Ruth Cook and their minor children; Dorran Photonics, Inc .. 
(141) ASEB AB; | C Industries, Inc.; Denison Division of Abex Corporation. 

(142) Mitsubishi Heavy industries, Ltd.; Harnischfegar Industries, Inc.; Beloit Corporation 

(143) A B Electrolux; Emerson Electric Co.; Beaird-Poulan/Weed Eater Division 

(144) CenCor, inc., United Education and Software, Inc.; The BOC Group pic; The BOC eee pic 

(145) Koninklijke Wessanen N.V.; Green's Dairy, Inc.; Green's Dairy, inc 

(146) Phelps Dodge Corporation; Ladisiaus von Hoffman; Omicron Holdings, 

(147) S.C.R./-Sibelco S.A.; Industry Holdings, Inc.; Applied Industrial Materials, inc. 

(148) Aldo A. Croatti; Texas Industrial Services, Inc.; Texas Industrial Services, Inc.. 

(149) John D. DePaul; The Lehigh Press, Inc.; The Lehigh Press, Inc 


(150) Frank Lyon Company; Coca-Cola Bottling Company of Shreveport, inc.; Coco-Cola Bottling Company of Shreveport, Inc . il 
(151) Central States Bottling Co., (S. K, Johnston, Jr., UPE); The Coca-Cola Bottling Works of ‘Evansvile, Inc; The Coca-Cola Bottling Works of Evansville, Inc........... 870354 


(152) Pepsico, inc.; Marriott Corporation; Straw Hat Restaurants, Inc 

(153) Bowater Incorporated; Star Forms, Inc.; Star Forms, Inc... 

(154) American Can Company; Looart Press, Inc.; Looart Press, ‘Inc... 

(155) Computer Associates International, inc.; General Electric Company; Software international Corporation... 

(156) The Toro Company; Wheel Horse Products, Incorporated; Wheel Horse Products, Incorporated. 

(157) Reuters Holdings PLC; Instinet Corporation; instinet Corporation 

(158) The Dyson-Kissner-Moran Corporation; Mr. Sheldon Lubar, c/o Lubar & Co.; Leather Holdings, Inc. 

(159) The Dyson-Kissner-Moran Corporation; Lubar Partnership |, c/o Lubar & Co., Incorporated; A. L. Gebhardt Company, 
(160) Reuters Holdings PLC; Instinet Corporation; Instinet Corporation... 

(161) Quintana Minerals Acquisition Corporation; CSX Corporation; Assets of CSX; ‘Voting ‘securities of New River... 


FOR FURTHER INFORMATION CONTACT: 
Sandra M. Peay, Legal Technician, 
Premerger Notification Office, Bureau of 
Competition, Room 301, Federal Trade 
Commission, Washington, DC 20580, 
(202) 326-3100. 


By direction of the Commission. 
Emily H. Rock, 
Secretary. 
[FR Doc. 86-28460 Filed 12-18-86; 8:45 am] 
BILLING CODE 6750-01-M 


Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 


Section 7A of the Clayton Act, 15 
U.S.C. 18a, as added by Title II of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 


General advance notice and to wait 
designated periods before 
consummation of such plans. Section 


7A(b)(2) of the Act permits the agencies, 


or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 


Transaction Date 
No. terminated 


870245 11-25-86 
870258 11-25-86 
870273 11-25-86 
870282 11-25-86 
870297 11-25-86 
870316 11-25-86 
870347 11-25-86 
870363 11-25-86 
870386 11-25-86 
870396 11-25-86 
870417 11-25-86 
870441 11-25-86 
870458 11-25-86 
870500 11-25-86 
870206 11-26-86 
11-26-86 
870398 11-26-86 
870399 11-26-86 
870400 11-26-86 
870413 11-26-86 
870431 11-26-86 
870444 11-26-86 
870481 11-26-86 
870482 11-26-86 
870484 11-26-86 
870486 11-26-86 





in individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period: 


FISCAL YEAR 1987 TRANSACTIONS, TRANSACTIONS GRANTED EARLY TERMINATION, MONTH OF OCTOBER 


Name of acquiring person; name of acquired person; name of acquired entity 


(1) Glenfed Incorporated: Merrill Lynch Mortgage Corporation; Merrill Lynch Mortgage Corporation . 

(2) Borden, inc.; Amfac, Incorporated; Fisher Cheese Company, Incorporated 

(3) Monarch Capital ; Narragansett Capital Corporation; Narragansett Capital Corporation... 

(4) First Pacific Enterprises, Limited; GPX, Incorporated; GPX, Incorporated; 

(5) Saratoga Partners, L. P.; Winston Network, incorporated; Winston Network, incorporated... 

(6) Prudential Corporation pic; Jackson National Life insurance Company; Jackson National Lif 

(7) Centel Corporation; M/A-Com inc.; MA-Com Information Systems Incorporated. 

(8) Beverly investment Properties Incorporated; Beverly Enterprises; Beverly Enterprises-Michigan, ee 
(9) Dumez S A; Westburne international industries Ltd; Westburne International industries Ltd 

(10) Beverly Health Care Properties Limited; Beverly Enterprises; Beverly Enterprises... 

(11) Brierley investment Limited; CalMat Co.; CaiMat Co 

(12) Prudential Corporation pic; Jackson National Life insurance Company; Jackson National Life Insurance Company. 
(13) Financial Holding Corporation; Donald R. Cooper; United Fidelity Life insurance.. 

(14) Financial Holding Corporation; John Sharpe; United Fidelity Life insurance 

(15) Dumez S A; Westbume International industries Ltd; Westburne International Industries Ltd. 

(16) Pergamon Holding Foundation; Webb Company; Webb Company. 

(17) Pergamon Holding Foundation; Webb Company; Webb Company.. 

(18) Cartyle Real Estate Limited Partnership; Macy Acquiring Corporation; 

(19) The Dyson-Kissner-Moran Corporation; Conquest Exploration Company; Sonageeet Expoatin Company. 
(20) Edward J. DeBartolo; Macy Acquiring Company; B.S. Shipping Center Corporation 

(21) Pty-Gem industries, Inc.; Ralph L. Ayers; Variform, inc 

(22) Edward J. Debartolo, Sr; Allied Stores Corporation; Allied Stores Corporation . 

(23) Edward J. DeBartolo, Sr.; Allied Stores Corporation; Allied Stores Corporation. 

(24) Barclays Bank (1964) Pension Trust Fund; Macy Acquiring Corporation; Lawrence Bridge Shopping Center Corporation. 
(25) Azabu Building Company, Ltd.; The Fuji Bank Limited; Heller International Corporation 

(26) The Ohio Mattress Company; Slumber Products Corporation; Slumber Products Corpora’ 

(27) Ryder Systems, Incorporated; Robert Bush Trust; The Motor Transportation 

(28) S. C. Johnson & Son, incorporated; Alvin Burger and Sandra Burger; Bugs Burger Bug Killers, Incorporated .. 
(29) Brierley investments Limited; Brockway Incorporated; Brockway Incorporated... 

(30) Morgan Grenfell Group Pic; IMASCO Ltd; Genstar Stone Products Company... 

(31) Redland PLC; IMASCO Ltd; Genstar Stone Products Company. 

(32) Aancor Holdings, incorporated; Lafarge Coppee S.A.; Lafarge Coppee S.A... 


Transaction Date 
number terminated 


10-05-86 
10-10-86 
10-14-86 
10-15-86 
10-15-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-20-86 
10-22-86 
10-22-86 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
10-23-86 
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FISCAL YEAR 1987 TRANSACTIONS, TRANSACTIONS GRANTED EARLY TERMINATION, MONTH OF OCTOBER—Continued 


Name of acquiring person; name of acquired person; name of acquired entity 


(33) Sanyo Electric Co., Ltd.; Tokyo Sanyo Electric Co., Ltd.; Tokyo Sanyo Electric Co., Ltd 

(34) The Gillette Company; Mr. and Mrs. Guenther Roth; Lustrasilk Corporation of America... 

(35) Sun Chemical Corporation; Chromaiioy American Corporation; Chromailoy American Corporation 
(36) Danaher Corporation; Western Pacific Industries, inc.; Western Pacific industries, Inc . 


(37) Templeton Energy, Inc.; Gaylen Simmons; Louisiana Energy and Development 
(38) Keith Rupert Murdoch; The Christian Broadcasting Network, Inc.; WXNE-TV, Inc. 


Corp 


(39) Johnson & Johnson; LifeScan Incorporated; LifeScan incorporated 

(40) TPR investment Associates; Refaat El-Sayed; Cedar Chemical Corpora! 

(41) Brierley Investments Limited; Everest and Jennings International; Everest and 

(42) Aluminum Company of America; Allegheny international, Inc.; Illinois Water Treatment Company..... 
(43) Total Compagnie Francaise des Petroles; Lear Petroleum Partners Operating Company, L-P.; Lear “Petroleum Partners eon eed ee LP... 


(44) Merrill Lynch & Co., inc.; Geico Corporation; Geico Corporation ... saeniieiiicel 
(45) Phelps Dodge Corporation; The British Petroleum Company, pic: “Kennecott Santa Fe Corporation. ieee 


(46) Payless Cashways incorporated; Knox Home Centers, incorporated; Knox Home Centers, Incorporated .... 
(47) Dr. Pepper Holding Company; Philip Morris Companies, inc.; The Seven-Up Company. 

(48) E.1. du Pont de Nemours & Co.; Royal Dutch Petroleum Co.; Royal Dutch Petroleum Co. 

(49) Country and New Town Properties. p.!.c.; Bay Financial Corporation; Bay Financial Corporation... 

(50) David H. Murdock; Kaiser Cement Corporation; Kaiser Cement Corporation 

(51) Chesebrough-Pond’s Incorporated; Spectrum Group Incorporated; Spectrum Group Incorporated . 

(52) UAL, incorporated; Utah Driv-Ur-Self System, Incorporated; Utah Driv-Ur-Self System, incorporated. 

(53) On-Line Sortware International, incorporated; Martin Marietta Corporation; Martin Marietta Information Technology, Inc. 
(54) The Estate of Alfred L. Kaskel; Citicorp; Arrowwood of Westchester 

(55) The L.S. Starrett Co.; Masco Corp.; Evans Rule Company, Inc. 

(56) Koppers Company, inc.; Herbert R. Imbt, inc.; Herbert R. imbt, inc 

(57) Holy Cross Health System Corp.; St. Benedict’s Health System; St. 

(58) Mitsubishi Metal Corporation; Siltec Corporation; Siltec Corporation 

(59) Crystalate Holdings pic; TRW Inc.; Resistive Products Division... 

(60) Bertelsmann AG; General Electric Company; GE Subsidiary, Inc., 

(61) Century Communications Corporation; Persis Corporation; Coweltz Television Corp 

(62) Bertlesmann AG, (R. Mohn and J. Mohn, UPE’s); RCA/Ariola international; RCA/Ariola International .... 
(63) The Fulcrum Partnership; Gerlach industries, Inc.; Gerlach Bevarage Air Division 

(64) The Mennen Company; The Carmen ane L.P.; C.A. Reed, Ine .........ceue 


(65) F.J. Spitiman, Pizza inn, inc.; Pizza inn, inc... 
(66) Stephen C. Swid; CBS, Inc.; CBS, Songs..... 


(67) National intergroup, inc.; Revere Copper and Brass, inc; Revere’ ‘s ‘Aluminum Foil Division ... 
(68) Western Publishing Group, inc.; Penn Corporation; Penn Corporation 
(69) Dominion international Group, inc.; Transnational Computer Leasing; Transnational Computer Leasing... 


(70) Low & Bonar PLC: Powertec, Inc.; Powertec, inc 


(71) Gull & Western inc.; Bank of Boston Corporation; Bank of Boston Corporation... 
(72) Murphy Oil Corporation; Atlantic Richfield Company, Atiantic Richfield Company.. 


(73) Low & Bonar PLC: Powertec, inc.; Powertec, Inc. ................ 


(74) Keyes Offshore Lid.; Keyes Offshore, Ltd., Keyes Il, Keyes Iii, \V, V; Keyes Offshore, Ltd., . Keyes Il, K Keyes M, VILV 
(75) Giant Group, Ltd.; Barris industries, inc.; Barris industries, inc... bi 


(76) United Cities Gas Company; Tennessee-Virginia Energy Corporation; “Tennessee-Virginia ‘Energy Corporation... ; 


(79) McKesson Corporation; Morton H. Sigel; Millbrook Distributors, inc. 
(80) E. 1. du Pont de Nemours & Co.; iniand Stee! industries, Inc.; iniand 


(81) Bunz! pic; Seymour Grubman, Papercraft, inc... 


(82) U.S. Health Corp. of Columbus; Marion General Hospital: Marion General Hospital... 
(83) Artra Group Incorporated; Sargent-Welch Scientific Company; Sargent-Welch Scientific Company 


FOR FURTHER INFORMATION CONTACT: 
Sandra M. Peay, Legal Technician, 
Premerger Notification Office, Bureau of 
Competition, Room 301, Federal Trade 
Commission, Washington, DC 20580, 
(202) 326-3100. 

By direction of the Commission. 
Emily H. Rock, 
Secretary. 
[FR Doc. 86-28461 Filed 12-18-86; 8:45 am] 
BILLING CODE 6750-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 


Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 


Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on December 12, 
1986. 


Public Health Service 


(Call Reports Clearance Officer on 202- 
245-2100 or copies of packages) 


Office of the Assistant Secretary for 
Health 


Subject: 1987 National Work Injury 
Followback Survey—NEW— 
Respondents: Individuals or households; 


Health Resources and Services 

Administration 

Subject: A National Survey of Mental 
Health Professionals—NEW— 

Respondents: Individuals or 
households;. Small businesses or 
organizations 


870175 
870178 
870179 
870196 
870198 
870218 
870226 
870010 
870038 
870098 
870103 
870109 
870112 
870140 
870171 


Centers for Disease Control 


Subject: Dioxin Morbidity and 
Reproductive Study of U.S. Chemical 
Workers—Extension—(0920-0183) 

Respondents: Individuals or households 

OMB Desk Officer: Bruce Artim 


Health Care Financing Administration 


(Call Reports Clearance Officer on 301- 
594-8650 for copies of package) 

Subject: New York Billing Form— 
Existing—HCFA-234 

Respondents: Businesses or other for- 
profit 

Subject: Hospital and Hospital Health 
Care Complex Cost Report— 
Extension—{0938-0050)—HCFA-2552- 
85 

Respondents: Businesses or other for- 
profit 

Subject: Information Collection 
Requirements in Standards for 
Intermediate Care Facilities for the 
Mentally Retarded 45 CFR Part 442, 
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Subpart G—Reinstatement—(0938- 
0366}—HCFA-R-47 
Respondents: Small businesses or 
organizations 
OMB Desk Officer: Fay S. Iudicello 
(Call Reports Clearance Officer on 301- 
594-5706 for copies of package) 
Subject: Request for Hearing— 
Extension—{0960-0269) 
Respondents: Individuals or households 
OMB Desk Officer: Judy Egan 


Office of Human Develepment Services 


(Call Reports Clearance Officer on 202- 
472-4415 for copies of package) 

Subject: Independent Living Initiatives— 
NEW— 

Respondents: State or local governments 

Subject: Survey of Indian Child Welfare 
and Implementation of the Indian 
Child ‘Welfare Act and section 428 of 
the Adoption Assistance and Child 
Welfare Act of 1980—NEW— 

Respondents: State or local governments 

OMB Desk Officer: Judy Egan 


Office of the Secretary 


(Call Reports Clearance Officer on 202- 
245-0509 for copies of package) 

Subject: HHS Procurement Solicitation 
and Contracts—Extension—({0990— 
0115) 

Respondents: State or local 
governments; Businesses or other for- 
profit institutions; Small businesses or 
organizations 

OMB Desk Officer: Judy Egan 
Copies of the above information 

collection clearance packages can be 

obtained by calling the Reports 

Clearance Officer on the number shown 

above. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch, New Executive 
Office Building, Room 3208, Washington, 
DC 20503. 

ATTN: (name of OMB Desk Officer) 


Dated: December 15, 1986. 
Barbara S. Wamsley, 
Acting Deputy Assistant Secretary for 
Management Analysis and Systems. 
[FR Doc. 66-28613 Filed 12-48-86; 8:45 am] 
BILLING CODE 4150-04-44 


Food and Drug Administration 
[Docket No. 84F-0137] 


Bernard Food industries, Inc.; 
Amended Filing of Food Additive 
Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 

SUMMARY: The Food and Drag 
Administration (FDA) is amending the 
filing notice for a food additive petition 
filed by Bernard Food Industries, Inc., to 
amend the food additive regulations to 
provide for the use of aspartame as a 
sweetener in ready-to-serve gelatin 
desserts. The previous filing notice is 
amended to include ready-to-serve 
gelatins, puddings, and fillings 
regardless of the setting system. 

FOR FURTHER INFORMATION CONTACT: 
Carl L. Giannetta, Center for Food 
Safety and Applied Nutrition (HFF-334), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-426- 
5487. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of May 18, 1984 (49 FR 
21118), FDA published a notice 
announcing that a petition (FAP 4A3775) 
had been filed by Bernard Food 
Industries, Inc., 1125 Hartrey Ave., 
Evanston, IL:60204. The notice proposed 
to provide for the safe use of aspartame 
as a sweetener in ready-to-serve gelatin 
desserts. Subsequently, Bernard Food 
Industries, Inc., amended the petition to 
include ready-to-serve gelatins, 
puddings, and fillings regardless of the 
setting system. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40{c). 

Dated: December 10, 1986. 

Richard J. Ronk, 

Acting Director, Center for Food Safety and 
Applied Nutrition. 

[FR Doc. .86-28452 Filed 12-18-86; 8:45 am] 
BILLING CODE 4160-01-m 


Monensin for Use in Goats; Availability 
of Data 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 


BEST COPY AVAILABLE 


availability of target animal safety, 
effectiveness, ‘tissue residue, and 
environmental data which may be used 
in support of a new animal drug 
application (NADA) for use of monensin 
in the feed of goats that are maintained 
in confinement. The data, contained in 
Public Master File (PMF) 5055, were 
compiled under Interregional Research 
Project No. 4 (IR-4), a national 
agriculture program for obtaining 
clearances for use of agricultural 
products for minor animal species use. 


ADDRESS: Submit NADA's to the 
Document Control Section (HF V-16), 
Center for Veterinary Medicine, Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857. 


FOR FURTHER INFORMATION CONTACT: 
Adriano R. Gabuten, Center far 
Veterinary Medicine (HF V—135), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4913. 


SUPPLEMENTARY INFORMATION: The use 
of monensin in feed for goats is a new 
animal drug use under section 201(w) of 
the Federal Food, Drug, and Cosmetic 
Act {the act) (21 U.S.C. 321{w)). Asa 
new animal drug, it is subject to section 
512 of the act (21 U.S.C. 360b) requiring 
that its uses be ‘the subject of an 
approved NADA. Rutgers University, 
IR-4 Project, Cock College, New 
Brunswick, NJ 08903, has provided 
information to. demonstrate 
effectiveness, safety to the target 
animal, tissue residue, and 
environmental data for use of monensin 
in the feed of goats that are maintained 
in confinement for prevention of 
coccidiosis caused by Eimeria 
crandallis, E. christenseni, and E. 
ninakohlyakimovae. Rutgers also 
provided an environmental assessment 
of the proposed use. 


The data and information are 
contained in PMF 5055. Sponsors of 
NADA'’s or supplemental NADA's may 
reference without further authorization 
the PMF to support approval. An NADA 
or supplemental NADA should include, 
in addition to .a:reference to the PMF, 
drug labeling and other information 
needed for approval, such as data 
concerning human food safety; 
manufacturing methods, facilities, and 
controls; and information addressing the 
potential environmental impacts of the 
manufacturing process. Persons desiring 
more information concerning the PMF or 
requirements for approval of an NADA 
may contact Adriano R. Gabuten 
(address above). 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514:11(e)(2)fii) (21 





45556 


CFR 514.11(e)(2)(ii)), a summary of 
safety and effectiveness data and 
information in this PMF may be seen in 
the Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857, from 9 a.m. to 4 p.m., Monday 
through Friday. 

Dated: December 15, 1986. 
Gerald B. Guest, 
Director, Center for Veterinary Medicine. 
[FR Doc. 86-28451 Filed 12-18-86; 8:45 am] 
BILLING CODE 4160-01-M 


Technical Electronic Product Radiation 
Safety Standards Committee; 
Rechartering 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration announces the 
rechartering of the Technical Electronic 
Product Radiation Safety Standards 
Committee by the Commissioner of Food 
and Drugs. This notice is issued under 
the Federal Advisory Committee Act of 
October 6, 1972 (Pub. L. 92-463, 86 Stat. 
770-776 (5 U.S.C. App. I)). 
Date: Authority for this committee will 
expire on December 24, 1988, unless the 
Commissioner formally determines that 
rechartering is in the public interest. 
FOR FURTHER INFORMATION CONTACT: 
Richard L. Schmidt, Committee 
Management Office (HFA-306), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
2765. 

Dated: December 15, 1986. 
John M. Taylor, 
Associate Commissioner for Regulatory 
Affairs. 
[FR Doc. 86-28450 Filed 12-18-86; 8:45 am] 
BILLING CODE 4160-01-M 


National Institutes of Health 


National Arthritis and Musculoskeletal 
and Skin Diseases Advisory Council et 
al.; Notice of Establishment and 
Restablishment 


Pursuant to the Federal Advisory 
Committee Act of October 6, 1972 (Pub. 
L. 92-463, 86 Stat. 770-776] the Director, 
National Institutes of Health, announces 
the establishment by the Secretary, 
Department of Health and Human 
Services, on November 1, 1986, of the 
following Councils: 

National Arthritis and Musculoskeletal 
and Skin Diseases Advisory Council 

National Diabetes and Disestive and 
Kidney Diseases Advisory Council 


Pursuant to the Federal Advisory 
Committee Act and the Health Research 
Extension Act of 1985, November 20, 
1985 [Pub. L. 99-158, section 402(b)(6)], 
the Director, NIH, announces the 
establishment of the following 
committees, effective January 1, 1987: 
Nursing Research Study Section 
Acquired Immunodeficiency Syndrome 

Research Review Committee 

The duration of these committees is 
continuing unless formally determined 
by the Director, NIH, that termination 
would be in the best public interest. 


Dated: December 15, 1986. 
James B. Wyngaarden, 
Director, National Institutes of Health. 
[FR Doc. 86-28462 Filed 12-18-86; 8:45 am] 
BILLING CODE 4140-01-M 


National Institute of Environmental 
Health Sciences; Superfund Hazardous 
Waste Worker Health and Safety 
Training Program Notice of Meeting 


Notice is hereby given of a meeting to 
be held at the HHS North Auditorium, 
330 Independence Avenue, SW., 
Washington, DC, on January 12, 1987. 
The meeting will begin at 10 a.m. and 
end at approximately 4 p.m. or at the 
conclusion of public comment if prior to 
4 p.m. The meeting is open to the public. 


Background 


Congress authorized a new program of 
grants in Section 126 of the Superfund 
and Amendments and Reauthorization 
Act of 1986, which permits the National 
Institute of Environmental Health 
Sciences (NIEHS) to fund both 
classroom and field-based programs to 
assure that hazardous substances 
workers and their supervisors have been 
trained to meet health protection and 
safety standards and regulations. Such 
workers include those at Superfund 
sites, those at the scenes of 
environmental emergencies at 
hazardous waste management facilities 
and those engaged in transportation of 
hazardous wastes. Recipients of these 
grants are to be non-profit organizations 
with demonstrated ability to reach 
target worker populations and 
demonstrated experience in 
implementing and operating worker 
health and safety training and education 
programs. Up to $10 million per year for 
fiscal years 1987-1991 has been 
authorized to support this grant 
program. These dollar amounts are 
budget ceilings and actual amounts will 
be appropriated each year consistent 
with the Federal budget process. 

The purpose of this meeting is to 
describe the new worker training 
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program assigned to NIEHS under the 
new Superfund Amendments and 
Reauthorization Act of 1986 legislation 
and to receive oral and written 
comments and suggestions regarding 
this new initiative. These comments will 
be considered by NIEHS staff in the 
development of a program 
announcement which will solicit grant 
applications. 

Topics to be discussed in the morning 
session may include but are not limited 
to an overview of section 126(a), 
Superfund Amendments and 
Reauthorization Act of 1986 legislation, 
Superfund Hazardous Waste Worker 
Health & Safety Training Program and 
possible approaches, and the NIH grants 
process and implementation plan. Those 
wishing to make oral presentations on 
the Worker Health & Safety Training 
Program will be given that opportunity 
following the overview. These 
presentations must be limited to 7 
minutes. Oral presentations should be 
supported by written documents that 
can be left with NIEHS staff at the 
meeting. 

A draft program description, which 
will be summarized at the meeting, is 
described below. Written comments are 
encouraged and it is requested that they 
be received by close of business January 
9, 1987. Every effort will be made to 
consider comments received through 
January 16. In order to accommodate as 
many people wishing to speak as 
possible, persons wishing to make oral 
presentations should contact Ms. Riley 
at the address below no later than 
January 5, 1987. 


Ms. Janet Riley, Administrative Office, 
OD, NIEHS, P.O. Box 12233, Research 
Triangle Park, NC 27709 


Attendance is limited only by space 
available. For further information 
regarding the meeting, please contact 
Mrs. Riley at the above address or 
telephone 919-541-7621 or FTS 629-7621. 
The official Government representative 
for this meeting will be Dr. John Dement. 


Program Description 
I. Background 


Hazardous waste workers include 
workers at active and inactive 
treatment, storage and disposal sites, 
hazardous waste clean-up and remedial 
action sites, emergency response 
personnel, and workers engaged in 
transportation of hazardous wastes. In 
addition to actual site workers and 
supervisors, Federal, state and local 
personnel may be involved with site 
investigation, remedial action or 
assessment of risk. 
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A variety of sites, particularly these 
sites involved with hazardous waste 
clean-up and remedial action, may pose 
severe health and safety concerns and 
are characterized by the large variety 
and number of substances present, 
presence of unkown substances and 
general uncontrolled condition of the 
site. Among the many potential hazards 
and potential exposures at these sites 


are: 
(1) Chemical and radiation exposure. 

(2) Exposure to biological hazards 

(3) Fire and explosion hazards. 

(4) Safety hazards, including 
electrical, manual lifting, and heavy 
machinery operation hazards. 

(5) Heat and cald exposure. 

{6) Confined space hazards, including 
oxygen deficiency. 

An important component of health 
and safety programs for hazardous 
waste workers is appropriate health and 
safety education and training. The 
Superfund 
Reauthorization Act of 1986 contains 
important occupational health and 
safety provisions which address these 
needs. Section 126 requires that the 
Occupational Safety and Health 
Administration promulgate interim (by 
January 17, 1987) and final {by October 
17, 1987) standards for the health and 
safety protection of employees engaged 
in hazardous waste operations. These 
standards must address the following 
worker protection provisions: 

(1) Site Analysis. 

(2) Traini 

(3) Medica Surveillance. 

(4) Protective Equipment. 

(5) Engineering Controls. 

(6) Maximum Exposure Limits. 

(7) Information Programs. 

(8) Handling. 

(9) Programs for Introduction of New 
Technology. 

(10) Decontamination Procedures. 

(11) Emergency Response. 

A minimum level of training for 
hazardous waste workers and 
supervisors is specified in section 
126(d). General site workers are 
required to receive a minimum of 40 
hours of initial instruction off-site and a 
minimum of three days of actual field 
experience under the direction of a 
trained, experienced supervisor at the 
time of assignment. Supervisors are 
required to receive the same training as 
general workers and a minimum of eight 
hours of specialized training in 
managing hazardous waste operations. 

Superfund Amendments and 
Reauthorization Act of 1986 authorizes a 
program of grants for training and 
education of workers engaged in 
activities related to hazardous waste 
removal, containment or emergency 


response. Recipients of these grants are 
to be nonprofit organizations with 
demonstrated ability to identify, 
describe and access target worker 
populations and with demonstrated 
experience with implementing worker 
health and safety traming and education 

programs. The assigned 
responsibility for administering this 
grant program to the National Institute 
of Environmental Health Sciences 
(NIEHS) an Institute of the National 
Institutes of Health within the PHS. 
Congress authorized funds for this 
program for a five-year period beginning 
in October, 1986. Up to. $10 million may 
be appropriated for this program in each 
fiscal year. Annual funding levels will 
be determined through the Federal 
budget process. 


II. Description of the NIEHS Grants 
Program 


The NIEHS hazardous waste worker 
protection program seeks grant 
applications from qualified nonprofit 
organizations to develop and administer 
health and safety education programs 
for hazardous waste workers. Target 
populations for this training are workers 
and supervisors engaged in: 

(1) Waste handling and processing at 
active and inactive hazardous substance 
treatment, storage and disposal 
facilities. 

(2) Clean-up, removal, containment or 
remedial actions at waste sites. 

(3) Hazardous substance emergency 
response. 

(4) Hazardous substance disposal sie 
risk assessment and investigation, 
remedial actions or clean-up by State 
and local personnel. 

(5) Transportatioan of hazardous 
wastes. 

Training programs shall satisfy 
minimum requirements for hazardous 
waste workers as specified in Federal 
Occupational Safety and Health 
Administration Regulations which are or 
may be promulgated. Grants will be 
made for curriculum and training 
materials development, technical 
support of training, direct student 
training, and training program 
evaluation. It is intended that grant 
applications will address all of the 
above elements in order to achieve a 
fully integrated and effective program. 
Training and education programs for 
workers engaged in clean-up or remedial 
action at Superfund clean-up sites shall 
address each of the following elements, 
at a minimum, for all workers: 

(1) Hazard recognition to include 
biology, chemistry, physics and the 
nature of hazardous materials as well as 
the practical application of this 
knowledge. 
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(2) Principles of toxicology, biological 
monitoring and risk assessment. 

(3) Safe work practices and general 
site safety. 

(4) Engineering controls and 
hazardous waste operations. 

(5) Site safety plans, standard 
operating procedures. 

(6) Decontamination practices and 
procedures. 

(7} Emergency procedures, first aid 
and self rescue. 

(8) Safe use of field equipment. 

(9) Handling, storage, and 
transportation of hazardous wastes. 

(10) Use, care and limitations of 
personnel protective clothing and 
equipment. 

(11) Safe sampling techniques. 

(12) Rights and responsibilities of 
workers under OSHA. 

In addition to the above education 
and training, some foremen, supervisors 
and other general site workers with 
additional technical responsibilities 
shall be provided additional specific 
training to include topics such as: 

(1) Site surveillance. 

(2) Site safety plan development. 

{3) Use of special instrumentation for 
site assessment. 

(4) Safe use of specialized equipment. 

(5) Use and decontamination of 
special personnel protective equipment. 

(6) Other topics which may be specific 
for a particular work site. 

Training programs for workers 
engaged in other hazardous waste 
operations such as emergency response 
(HAZMAT Teams) or work at 
hazardous waste treatment, storage or 
disposal facilities should be designed to 
meet the needs of the proposed target 
populations. The basic content of the 
curriculum should include all applicable 
elements mentioned above for 
Superfund clean-up site workers. To the 
maximum extent possible, health and 
safety training provided by NIEHS 
grants must be integrated with other 
specialized training already provided 
and should be designed to enhance and 
supplement such training. Applicants 
must demonstrate such integration in 
their grant application. 

Applicants should have demonstrated 
experience with implementing and 
operating worker health and safety 
training programs and demonstrated 
ability to identify, describe, access, and 
train target populations of workers 
engaged in hazardous waste removal, 
containment, emergency response oT 
transportation. A major goal of this 
grant program is to assist organizations 
with development of institutional 
competency toe provide appropriate 
training and education to hazardous 
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waste workers. Two or more nonprofit 
organizations may join in a single 
application and share grant resources in 
order to maximize worker group 
coverage, enhance the effectiveness of 
training, and bring together appropriate 
academic disciplines and talents. Such 
arrangements are encouraged. Joint 
applications must have specific plans 
and mechanisms to implement the 
cooperative arrangements necessary for 
program integration and to insure 
effectiveness. Specific expertise, 
facilities or services to be provided by 
each participating member must be 
identified. 

Worker training programs must 
include an appropriate combination of 
classroom instruction and hands-on 
demonstration and instruction which 
simulates site activities and conditions. 
It is intended that offsite instruction 
funded by the NIEHS grant program will 
be supplemented with onsite training 
under the direct supervision of trained, 
experienced personnel at the time of 
initial job assignment. Both initial and 
appropriate refresher training will be 
covered by NIEHS training grants. 

Two types of grant awards will be 
made under the NIEHS worker training 
and education program: full program 
grants covering the full range of 
activities including program 
development, direct worker training and 
program evaluation and planning grants. 

Planning grants are intended to assist 
organizations which demonstrate 
potential for providing hazardous 
worker training but need additional 
developmental efforts prior to initiation 
of full curriculum development and 
training activities. Planning grants will 
be funded for twelve months at a 
maximum level of $100,000. After 
successful completion of a year planning 
grant, a recipient may apply for a full 
program grant on a competitive basis. It 
is intended that only a limited number of 
planning grants will be awarded. 
Applicants must specify in their 
application whether or not they are 
applying for a planning grant or a full 
program grant. 

Full program grants will be awarded 
to organizations with demonstrated past 
worker health and safety training and 
education capability and ability to 
identify, describe and access target 
populations. Full program grantees must 
be able to immediately initiate 
curriculum development and worker 
training activities. Grants will be for 
hazardous waste curriculum 
development, direct worker training, 
program evaluation, and related support 
activities. Grants will be made for up to 
a five year period with annual renewal 
based on availability of funds, staff 


review of progress toward achieving 
training objectives, and submission of 
copies of all training and educational 
materials developed under the grant to 
NIEHS. A detailed annual grant 
summary report is required with the 
renewal application. In addition, NIEHS 
plans an interim evaluation of all grants. 

NIEHS recognizes the need for close 
coordination between grantees, 
governmental agencies and other 
training providers in developing training 
curricula. Such coordination will assure 
thorough and consistent curricula and 
will maximize use of training materials 
which have already been developed, 
tested and used. To facilitate exchange 
and coordination, NIEHS will sponsor a 
3-day working meeting soon after initial 
award of grants. 


Ill. Eligibility Requirements 


Any public or private nonprofit 
organization providing worker health 
and safety education and training may 
apply. A nonprofit organization is any 
corporation, trust, foundation, agency or 
other organization which: (1) is entitled 
for exemption under section 501(c)(3) of 
the Internal Revenue Code, or (2) is not 
organized for profit and no part of the 
net earnings of which inure, or will inure 
upon disclosure, to the benefit of any 
private shareholder or individual. 


IV. Characteristics of Hazardous Waste 
Worker Training Programs 


Hazardous waste worker training 
programs to be funded by the NIEHS 
shall have the following characteristics: 

(A) Demonstrated ability to identify, 
describe, access and train target worker 
populations, whether organized or not, 
engaged in hazardous waste clean-up, 
containment, emergency response, site 
evaluation or hazardous waste 
transportation. 

(B) Demonstrated past success in 
development and implementation of 
worker safety and health training and 
education programs. 

(C) An experienced Program Director 
with demonstrated capacity for 
providing leadership and assuring 
productivity of education programs. The 
Program Director shall have 
responsibility for general operation of 
the training program including quality 
assurance and program evaluation. 

(D) Sufficient program staff with 
demonstrated training experience to 
assure curriculum development, training, 
and quality assurance. Appropriate 
technical expertise including but not 
limited to toxicology and industrial 
hygiene must be available. 

(E) Availability of appropriate 
facilities and equipment to support the 
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described education and training 
activities including hands-on instruction. 

(F} A specific plan for preparing 
course curricula, distributing course 
materials, conducting direct worker 
training and conducting program 
evaluations. The plan shall include 
involvement of appropriate health and 
safety disciplines. 

(G) A Board of Advisors or 
consultants representing user 
populations, labor, industry, 
governmental agencies, academic 
institutions or professional associations 
with interest and expertise in worker 
training and hazardous waste 
operations. The Board will meet 
regularly to evaluate training activities 
and will provide advice to the Program 
Director. 


V. Review Procedures 


Grant applications must address each 
point listed in Characteristics of 
Hazardous Waste Worker Training 
Programs. Applications will be reviewed 
on a competitive basis by a panel of 
outside experts. The following factors 
will be considered for applications for 
full program grants: 

(1) Methods and techniques to be used 
for identifying, describing, and accessing 
target worker populations and 
anticipated impact of the proposed 
program. Applicants must provide 
information concerning the target 
hazardous waste worker population to 
be trained. This information must 
include size of the target population, 
worker profiles, trades and job 
categories to be trained, geographic 
locations of workers and degree of 
health and safety training already 
received. 

(2) Evidence of management and 
procedures to effectively achieve 
elements described in Characteristics of 
Hazardous Waste Worker Training 
Programs. 

(3) Evidence of the organization's 
performance and effectiveness in 
planning, implementing and operating 
training and education programs for 
workers. Technical and professional 
expertise of present or proposed staff 
shall be considered. Such expertise will 
be evaluated by resumes, minimum 
position qualifications and position 
descriptions. 

(4) Methods proposed for evaluating 
appropriateness, quality and 
effectiveness of training including 
student feedback, course critiques and 
Board of Advisors evaluations and other 
appropriate evaluations and quality 
assurance procedures. 
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(5) Availability and continuing access 
to appropriate scientific and technical 
expertise. 

(6) Likelihood that the program will 
continue beyond the grant period. 

(7) Reasonableness of the requested 
operating budget and overhead in 
relation to proposed program activities. 

Applications for planning grants shall 
demonstrate potential for providing 
hazardous waste worker training and 
education programs as detailed above 
for full program grants. Applications 
must address each of the elements 
described in Characteristics of 
Hazardous Waste Worker Training 
Programs describing plans for achieving 
the described characteristics. Planning 
grant applications must specify plans for 
hiring planning staff. It is important that 
the plans describe a set of tasks to be 
performed and specific time frames for 
each task leading to eligibility for a full 
program grant. Award of a planning 
grant does not entitle a grantee to a full 
program grant in following years. Full 
program grants will be awarded based 
on. a competitive review of the merits of 
each application and availability of 
funds. 


Dated: December 17, 1986. 
James B. Wyngaarden, 
Director, National Institutes of Health. 
[FR Doc. 86-28644 Filed 12-18-86; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed collection of information and 
related forms and explanatory material 
may be obtained by contacting the 
Bureau's clearance officer at the phone 
number listed below. Comments and 
suggestions on the requirement should 
be made within 30 days directly to the 
Bureau clearance officer and to the 
Office of Management and Budget 
Interior Department Desk Officer, 
Washington, D.C., 20503, telephone 202- 
395-7313. 

Title: Alaska Townlot Deed Application 

(OMB No. 1004-0026) 

Abstract: Non-native individuals, groups 
and businesses, and incorporated 

State of Alaska municipalities use the 


Alaska Townlot Deed Application to 
obtain title to Alaska Townsites (43 
U.S.C. 732) from the Alaska Townsite 
Trustee. Applications are filed on 
each of the 79 townsites in rural 
communities. The municipal 
governments in Alaska villages are 
the principal applicants for townlot 
deeds using this application. 

Bureau Form Number: AK 2564-19(1/84) 

Frequency: On Occasion 

Description of Respondents: Non-native 
individuals, groups, and businesses, 
and incorporated Alaskan 
municipalities 

Annual Responses: 54 

Annual Burden Hours: 27 

Bureau Clearance Officer: Rebecca 
Daugherty 202-653-8853 

Guy E. Baier, 

Acting Assistant Director. Land and 

Renewable Resources. 

December 10, 1986. 


[FR Doc. 86-28474 Filed 12-18-86; 8:45 am] 
BILLING CODE 4310-84-M 


[AA-620-4211-022-24-10) 


Revisions in the Oil and Gas Leasing 
Procedures To Incorporate Provisions 
of Section 2(a)(2)(A) of the Mineral 
Leasing Act of 1920 


AGENCY: Bureau of Land Management, 
Department of the Interior. 

ACTION: Notice of revisions in the oil 
and gas leasing procedures to 
incorporate changes required by Section 
2(a)(2)(A) of the Mineral Leasing Act of 
1920. 


SUMMARY: The provisions of section 
2(a)(2)(A) of the Mineral Leasing Act of 
1920, as amended by section 3 of the 
Federal Coal Leasing Amendments Act 
of 1976, become effective December 31, 
1986. Section 3 requires that any entity 
that holds or has held a Federal coal 
lease for 10 years beginning on or after 
August 4, 1976, and who is not producing 
coal in commercial quantities from each 
such lease, cannot qualify for issuance 
of any other lease granted under the 
Mineral Leasing Act. The date of August 
4, 1986, was extended to December 31, 
1986, by the Department of the Interior 
Appropriations Act, Fiscal Year 1986. 
EFFECTIVE DATE: December 31, 1986. 


appress: Director (620) Bureau of Land 
Management, 18th & C Streets, NW.., 
Washington, DC 20240. 

FOR FURTHER INFORMATION CONTACT: 
Gloria J. Austin, Bureau of Land 
Management, (202) 653-2190. 
SUPPLEMENTARY INFORMATION: Section 
2(a)(2)(A) of the Mineral Leasing Act of 
1920 was amended by Section 3 of the 
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Federal Coal Leasing Amendments Act 
of 1976. Section 2(a)(2)(A) is a leasee- 
qualification requirement which 
mandates that any entity that holds or 
has held a Federal coal lease for 10 
years beginning on or after August 4, 
1976, and who is not producing coal in 
commercial quantities from each such 
lease, cannot be issued any leases for 
coal or any other mineral covered by the 
Mineral Leasing Act of 1920. 

The purpose of this notice is to advise 
the public that steps are being taken to 
inform oil and gas offerors and 
applicants of the provision of section 
2(a)(2)(A) and to require compliance. 
The current oil and gas lease from 
(3100-11) has been modified so that 
prospective noncompetitive and 
competitive oil and gas lessees will 
certify compliance with qualifications 
concerning Federal coal leases as 
provided by the statute. Notices 
announcing the requirements will be 
posted in the Public Room of each 
Bureau of Land Management State 
Office. Additionally, appropriate 
language has been inserted in the 
“Notice of Land Available for 
Simultaneous Oil and Gas Applications” 
and the “Detailed Notice of Competitive 
Oil and Gas Lease Offering” informing 
the public of the requirements. 

Rulemaking amending the regulations 
in 43 CFR Groups 3100, 3400, and 3500 
has been published in the Federal 
Register. 

Dated: December 10, 1986. 

James M. Parker, 

Acting Deputy Director, Bureau of Land 
Management. 

[FR Doc. 86-28449 Filed 12-18-86; 8:45 am] 
BILLING CODE 4310-86-M 


[CO-010-07-4410-08] 


Proposed Decision To Designate 
Areas of Critical Environmental 
Concern; Final Piceance Basin 
Resource Management Plan, CO 


AGENCY: Bureau of Land Management 
(BLM), Interior. 

ACTION: Notice of proposed decision to 
designate five areas as areas of critical 
environmental concern (ACECs) in the 
Final Piceance Basin Resource 
Management Plan (RMP). 


SUMMARY: The BLM’s White River 
Resource Area Office has completed a 
re-analysis of twenty areas identified by 
the Nature Conservancy (TNC) for 
possible designation as ACECs. As a 
result of the re-analysis, five areas are 
proposed for designation as ACECs in 
the Final Piceance Basin RMP. 
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DATE: Comments must be received by 
February 17, 1987. 

ApprRESsS: Comments and/or questions 
should be directed to: Willy Frank, 
Project Coordinator, Bureau of Land 
Management, White River Resource 
Area, PO Box 928, Meeker, Colorado 
81641. Telephone: (303) 878-3601. 
SUPPLEMENTARY INFORMATION: The 
Piceance Basin RMP/Environmental 
Impact Statement (EIS), a 
comprehensive land use plan for the 
Piceance Basin Planning Unit of the 
White River Resource Area, was 
initiated in May 1982. A Draft RMP/EIS 
was completed and released for public 
comment in April 1984. After a 90-day 
comment period and response to public 
comments, a Proposed RMP/Final EIS 
(PRMP/FEIS) was completed and issued 
in March 1985. 

In a report contracted for by BLM and 
prepared in conjunction with the RMP, 
TNC identified twenty areas for special 
management area designation. Eight of 
the identified areas were originally 
dropped from detailed consideration 
and analysis in the RMP as they did not 
meet the required identification criteria 
of relevance and importance. The 
remaining twelve areas were analyzed 
within the various RMP alternatives. In 
the preferred alternative/proposed plan, 
only a portion of one of these twelve 
areas, Soldier Creek, was proposed for 
designation as an ACEC. Five protests 
were received on the PRMP/FEIS which 
disagreed with the decisions regarding 
ACEC designations and protection of 
important plant resources in the 
Piceance Basin. In addition to protecting 
these decisions, the protesters also felt 
the proposed management policy and 
measures for conserving and protecting 
important plant resources, as put forth 
in the Draft and PRMP/FEIS, were 
inadequate. 

Based upon refined guidance and 
direction received from BLM’s 
Washington Office and in consideration 
of the protests, the BLM’s White River 
Resource Area has completed a re- 
analysis of all twenty of the areas 
identified by TNC for possible 
designation as ACECs. This re-analysis 
was conducted pursuant to applicable 
planning regulations at 43 CFR Part 1600 
and BLM Manual section 1617.8. The 
proposed new ACEC guidance and BLM 
Manual section 1617.8 changes were 
also considered in the course of the re- 
analysis. 


Proposed Decisions 


As a result of the re-analysis, the 
following decisions are proposed. 

A. Five areas are proposed for 
designation as ACECs (two of the 


initially identified areas are combined 
into one ACEC). All areas are located in 
Rio Blanco County, Colorado. 


1. Deer Gulch ACEC 


1,809 acres contained within T3S, 
R94W, secs 19, 30, and 31; T4S, R94W, 
secs 5 and 6; T3S, R95W, secs 24, 25, and 
36, 6th P.M. 


Resource Values 


This site contains the largest known 
concentration of Festuca dasyclada 
populations in the Piceance Basin. This 
rare grass, along with two other present 
plants, Astragalus Jutosus and Aquilegia 
barnebyi, are federal candidate species. 
Four remnant vegetation associations, 
Agropyron spicatum var. inerme, 
Pseudotsuga menziesii/Symphoricarpos 
oreophilus, Pseudotsuga menziesii/ 
Symphoricarpos oreophilus/Carex 
geyeri, and Quercus gambellii- 
Cercocarpus montanus/Carex geyeri, 
also occur within this area, as does the 
only known relatively undisturbed 
stream system flowing through the 
Green River Formation in the Piceance 
Basin. 


Resource Use Limitations 


An area containing Festuca dasyclada 
will be fenced as part of an ongoing 
monitoring plan. 


2. Dudley Bluffs ACEC 


1,620 acres contained within T2S, 
R97W, secs 3, 4, 9, 10, 15, 16, 22, and 23, 
6th P.M. 


Resource Values 


This site contains the type locality for 
two very rare federal candidate plant 
species, Physaria obcordata and 
Lesquerella congesta. Three important 
remnant vegetation associations are 
also present—Atriplex confertifolia/ 
Agropyron spicatum var. inerme- 
Oryzopsis hymenoides, Juniperus 
osteosperma-Pinus edulis/Agropyron 
spicatum var. inerme, and Atriplex 
confertifolia/Oryzopsis hymenoides. 


3. Lower Greasewood Creek ACEC 


203 acres contained within T2N, 
R98W, secs 16, 17, and 21, 6th P.M. 


Resource Values 


This site contains four of the six 
known populations in Colorado of Gilia 
stenothyrsa, a rare plant species. An 
important remnant vegetation 
association is also present—Juniperus 
osteosperma-Pinus edulis/Agropyron 
spicatum var. inerme. 
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4. South Cathedral Bluffs ACEC 


316 acres contained within T3S, 
R99W, sec 19; T3S, R100W, secs 11, 12, 
13, and 24, 6th P.M. 


Resource Values 


This site contains the type locality for 
two very rare federal candidate plant 
species, Thalictrum heliophilum and 
Lesquerella parviflora. Gentianella 
tortuosa, a very rare plant species in 
Colorado, is also present. 


Resource Use Limitations 


Selected plan populations will be 
fenced to ensure protection of important 
habitats from livestock trailing and 
grazing. Proposals involving 
development in the designated 
Cathedral Bluffs Utility Corridor within 
the ACEC will be analyzed on a case- 
by-case basis with priority given to 
protection and preservation of the 
important plant populations present. 


5. Yanks Gulch/Upper Greasewood 
Creek ACEC 


This area contains three separate 
units totalling 2,687 acres. Unit A is 
comprised of 1,882 acres contained 
within T2N, R99W, secs 27, 28, 29, 31, 32, 
33, and 34, 6th P.M. Unit B is comprised 
of 250 acres contained within T1N, 
R99SW, sec 6; TIN, R100W, sec 1; T2N, 
R99W, sec 31; T2N, R100W, sec 36, 6th 
P.M. Unit C is comprised of 555 acres 
contained within TiN, R99W, secs 3, 4, 
9, and 10, 6th P.M. 


Resource Values 


This site contains a very rare federal 
candidate plant species, Physaria 
obcordata. In addition, it contains four 
important remnant vegetation 
associations—Pinus edulis/ 
Amelanchier utahensis-Arctostaphylos 
patula-Cercocarpus montanus/Carex 
pityphila, Juniperus osteosperma-Pinus 
edulis/Amelanchier utahensis- 
Cercocarpus montanus, Artemesia 
tridentata spp. wyomingensis- 
Symphoricarpos oreophilus/ Elymus 
cinereus, and Elymus cinereus. 

B. The Soldier Creek area is proposed 
for designation as an ACEC if the state 
designates their adjoining acreage. 
Designation of only that portion on BLM 
lands will not, by itself, ensure 
protection and perpetuation of the 
important values contained within the 
entire initially identified area. 

C. The School Gulch area is proposed 
for designation as an ACEC if ongoing 
monitoring indicates the important 
values present require designation and 
special management attention in order 
to ensure their protection and 
perpetuation. 
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D. Twelve initially identified areas are 
not proposed for ACEC designation. The 
following resource use limitations are 
common to all proposed areas. Any 
additional limitations are listed above 
by site: 

a. All uses, improvements, and 
surface-disturbing activities that are not 
consistent with the purpose of the ACEC 
and would affect the important values 
and quality of the ACEC will be 
excluded, with the exception of 
unmitigable valid existing rights. 

b. An ACEC activity plan to 
specifically address detailed 
management and monitoring necessary 
on the ACEC consistent with the 
purpose of designation will be 
developed. 

c. At the time of development of the 
ACEC activity plan, the need for off- 
road vehicle restrictions will be 
assessed. 

d. Grazing allotment management 
plans will be developed or revised in 
concurrence with the ACEC activity 
plan to ensure maintenance of each 
area’s significant elements. 

e. Ano surface occupancy (NSO) 
stipulation will be applied to selected 
important plant populations and 
vegetation association occurrences on 
new mineral leases. For existing leases, 
BLM will work with the lessee/operator 
on surface disturbing application plans 
to mitigate impacts to the resources for 
which the areas are designated. 

f. Important values within the area 
will be protected from surface disturbing 
activities to the extent such protection 
does not unduly hinder or preclude the 
exercise of valid existing rights. 

g. No harvesting of forest products 
will be allowed. Further information and 
a more detailed analysis of these 
proposed decisions is available at the 
previously listed BLM address. 


Dated: December 8, 1986. 
Neil F. Morck, 
State Director, Colorado. 


[FR Doc. 86-27972 Filed 12-18-86; 8:45 am] 
BILLING CODE 4310-JB-M 


[MT-930-07-44 10-08] 


Availability of Draft Resource 
Management 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of Availability of Draft 
Resource Management Plan/ 
Environmental Impact Statement and 
Call for Comments. 


SUMMARY: In accordance with section 
202(f) of the Federal Land Policy and 


Management Act of 1976 and section 
102(C) of the National Environmental 
Policy Act of 1969, a draft Resource 
Management Plan/Environmental 
Impact Statement (RMP/EIS) has been 
prepared for the Dickinson District. The 
RMP/EIS addresses future management 
options for approximately 67,520 surface 
acres and 4.8 million acres of Federal 
mineral estate administered by the 
Bureau of Land Management throughout 
North Dakota. The RMP/EIS includes 
the application of the coal unsuitability 
criteria (43 CFR 3461) to approximately 1 
million acres of Federal coal having 
potential for development. Decisions 
generated during this planning process 
will supersede land use planning 
guidance previously presented in four 
separate Management Framework Plans 
(MFP): Golden Valley, West-Central 
North Dakota, McKenzie-Williams, and 
Southwest North Dakota MFPs. 


PUBLIC PARTICIPATION: Copies will be 
available at each public library located 
in all counties of North Dakota. Copies 
of the draft RMP/EIS are also available 
from the Dickinson District Office, 202 
East Villard, P.O. Box 1229, Dickinson, 
North Dakota 58602, phone (701) 225- 
9148. Public reading copies are available 
for review at the following locations: 


BLM, Office of Public Affairs, Main 
Interior Building, Room 5600, 18th and 
C Streets, NW., Washington, DC 20240 

BLM, Montana State Office, Public 
Affairs Office, 222 N. 32nd Street, 
Billings, Montana 59107 

BLM, Dickinson District Office, 202 East 
Villard, Dickinson, North Dakota 
58602 


Background information, including 
maps and overlays used in applying the 
coal unsuitability criteria, is available 
for review at the Dickinson District 
Office. 

The draft RMP/EIS will be available 
for review from December 22, 1986, 
through March 25, 1987. Written 
comments should be sent to: Mark 
Stiles, Project Manager, North Dakota 
RMP/EIS, Dickinson District Office, 
Bureau of Land Management, P.O. Box 
1229, Dickinson, North Dakota 58602. 
Oral or written comments may also be 
provided at four public meetings to be 
held: 

January 27, 1987, 7:00 to 9:00 pm, MST, 
BLM Conference Room, 202 East 
Villard, Dickinson, North Dakota 

January 28, 1987, 7:00 to 9:00 PM CST, 
Williams County Courthouse, 
Williston, ND 

January 29, 1987, 7:00 to 9:00 PM MST, 
Hazen City Hall, Hazen, ND 

February 3, 1987, 7:00 to 9:00 PM MST, 
Four Seasons Pavilion, Bowman, ND 


45561 


All comments received during the 
review period, whether written or oral, 
concerning the adequacy of the draft 
RMP/EIS will be considered in the 
preparation of the final RMP/EIS for 
BLM-administered lands and minerals in 
North Dakota. 


SUPPLEMENTARY INFORMATION: The draft 
RMP/EIS analyzes four alternatives 
including “no action” or the 
continuation of present management. 
The other three alternatives provide a 
range from maximum production of 
commodity resources to the general 
protection of amenity resources. 

Each alternative represents a 
complete management plan designed to 
respond to four broad resource 
management issues. The four issues 
identified during the initial phases of the 
planning process are: coal leasing, land 
pattern adjustment, oil and gas leasing, 
and off-road vehicle use designations. 

The RMP/EIS includes the application 
of the four land use planning coal 
screens to approximately 4.2 million 
acres of federal coal. Also, preliminary 
categorizations of all BLM-administered 
lands in North Dakota for either 
retention or disposal, and methods to be 
used in adjusting the public land pattern 
are presented. Approximately 460,400 
acres of federal oil and gas are reviewed 
in the RMP/EIS for necessary special 
leasing stipulations. The RMP/EIS also 
analyzes the need for off-road vehicle 
restrictions on BLM-administered 
surface lands in North Dakota. 

FOR FURTHER INFORMATION CONTACT: 
Mark Stiles, Project Manager, North 
Dakota RMP/EIS, Dickinson District 
Office, 202 East Villard, P.O. Box 1229, 
Dickinson, North Dakota 58602, 
Telephone: (701) 225-9148. 

Dean Stepanek, 

State Director. 

December 3, 1986. 


[FR Doc. 86-27800 Filed 12-18-86; 8:45 am] 
BILLING CODE 4310-DN-M 


[OR-943-07-4520-10: GP7-043] 


Filing of Plats of Survey; Oregon/ 
Washington 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: The plats of survey of the 
following described lands have been 
officially filed in the Oregon State 
Office, Portland, Oregon on the dates 
hereinafter stated: 
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T. 29S.,R.7 W.; 
Accepted and officially filed September 19, 
1986. 


T. 345S., R. 2 W., Accepted October 10, 1986; 
T. 34S., R. 3 W., Accepted September 30, 
1986; 
T. 17S., R. 7 W., Accepted October 10, 1986; 
The above-listed plats were officially filed 
October 15, 1986. 
T. 40S., R.3 E., Accepted October 17, 1986; 
T. 10 S., R. 10 W., Accepted October 16, 1986; 
The above-listed plats were officially filed 
October 23, 1986. 
T. 20S., R. 9 W., 
Accepted October 31, 1986 and officially 
filed November 7, 1986. 


Washington 
T. 37 N., R.4W.; 
Accepted and officially filed September 19, 
1986. 
T. 34N.,R.2E; 
Accepted October 31, 1986 and officially 
filed November 7, 1986. 


The above-listed plats represent 
dependent resurvey, corrective 
dependent resurvey, subdivision of 
sections, metes-and-bounds and survey. 
FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, 825 N.E. 
Multnomah Street, P.O. Box 2965, 
Portland, OR 97208. 

Dated: December 11, 1986. 

Champ C. Vaughan, Jr., 

Acting Chief, Branch of Lands and Minerals 
Operations. 

[FR Doc. 86-28453 Filed 12-18-86; 8:45 am] 
BILLING CODE 4310-33-™ 


INTERSTATE COMMERCE 
COMMISSION 


[Docket No. AB-57 (Sub-No. 19X] 


Soo Line Railroad Co.; Abandonment 
Exemption; Between Marshfield and 


Vesper, WI 


AGENCY: Interstate Commerce 
Commission. 
ACTION: Notice of Exemption. 


SUMMARY: The Interstate Commerce 
Commission exempts from the prior 
approval requirements of 49 U.S.C. 
10903, et seq., the abandonment by Soo 
Line Railroad Company of a 13.65-mile 
line of railroad between Marshfield 
(milepost 2.40) and Vesper (milepost 
16.05) WI, subject to standard employee 
protective conditions, and a 180-day 
public use condition under 49 U.S.C. 
10906. 

DATES: This exemption is effective on 
January 20, 1987. Petitions to stay must 
be filed by December 29, 1986, and 
petitions for reconsideration must be 
filed by January 8, 1987. 


ADDRESSES: Send pleadings referring to 
Docket No. AB-57 (Sub-No. 19X) to: 


(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

(2) Petitioner's representative: Larry D. 
Starns, 804 Soo Line Building P.O. Box 
530, 105 South Fifth Street, 
Minneapolis, MN 55449. 


FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar (202) 275-7245. 


SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to T.S. 
InfoSystems, Inc., Room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, or call 289-4357 
(DC Metropolitan area) or toll free (800) 
424-5403. 

Decided: December 11, 1986. 

By the Commission, Chairman Gradison, 
Vice Chairman Simmons, Commissioners 
Sterrett, Andre, and Lamboley. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 86-28454 Filed 12-18-86; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-18, 397] 


ASARCO, inc., Amarillo Copper 
Refinery, Amarillo, TX; Termination of 


Investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on October 20, 1986 in response 
to a worker petition received on October 
7, 1986 which was filed on behalf of 
salaried workers engaged in 
employment related to the production of 
refined copper cathodes at ASARCO, 
Incorporated, Amarillo Copper Refinery, 
Amarillo, Texas. 

The petitioning group of workers are 
subject to an ongoing investigation for 
which a determination has not yet been 
issued (TA—-W-17,886). Consequently, 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 

Signed at Washington, DC this 26th day of 
November 1986. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

[FR Doc. 86-28538 Filed 12-14-86; 8:45 am] 
BILLING CODE 4510-90-M 


[TA-W-18,441] 


BWAB, Inc., Sidney, MT; Termination 
of Investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on October 27, 1986 in response 
to a worker petition received on October 
9, 1986; and filed by employees on 
behalf of workers at BWAB, 
Incorporated, Sidney, Montana. 

The petitioning group of workers are 
subject to an ongoing investigation for 
which a determination has not yet been 
issued (TA—W-18,032}. Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 

Signed at Washington, DC, this 3rd day of 
November 1986. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

[FR Doc. 86-28539 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-18,491] 


Baker Packers, San Antonio, TEX; 
Termination of Investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on November 3, 1986 in 
response to a worker petition received 
on October 20, 1986; and filed by 
employees on behalf of workers at 
Baker Packers, San Antonio, Texas. 

A negative determination applicable 
to the petitioning group of workers was 
issued on September 30, 1986 (TA-W- 
17,848). No new information is evident 
which would result in a reversal of the 
Department's previous determination. 
Consequently, further investigation in 
this case would serve no purpose; and 
the investigation has been terminated. 

Signed at Washington, DC, this 14th day of 
November 1986. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

[FR Doc. 86-28540 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-18,423] 


Brown and Root, Inc., Ingleside, TX; 
Termination of Investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on October 20, 1986 in response 
to a worker petition which was filed on 
behalf of workers at Brown and Root, 
Incorporated, Ingleside, Texas. 
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A negative determination applicable 
to the petitioning group of workers was 
issued on November 13, 1986 (TA-W- 
18,394). No new information is evident 
which would result in a reversal of the 
Department's previous determination. 
Consequently, further investigation in 
this case would serve no purpose; and 
the investigation has been terminated. 


Signed at Washington, DC this 25th day of 
November 1986. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 86-28541, Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-30-M 


Cambridge Rubber Co. et al.; 
investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance 


Petitions have been filed with the 
Secretary of Labor under section 221fa} 


Petitioner (union/workers firm) 


Cambridge Rubber Co. (workers) 
Klaus & Son Machine & Engine (workers) .. 
Lamar Mfg, Co. 


Kuppenheimer Mig (ACTWU) .............. 
Eimco Mining Machinery (company and 1AM 
Rockwell International (UAW) on 
Salem Technical Services (workers)... 
American Internationat Mifg., Corp. (workers)... 
Stedor Enterprises, Ltd (workers) 

Bender Bros. Sportswear inc. (ACTWU)._... 
Mcinnes Steel Co. (workers) 

Carpenter Technology Corp. (USWA)... 

Hazle Garment, Inc. (workers). 

Harmony Milis (company)............. 

Mosrreyetie Foundations (GWU) ... 

Titan Perforatars, inc. (workers)... 

Titan Perforators, inc. (workers)... 

Eastman Kodak, Co. (workers)........ 
Milwaukee Dye and Bleach (ACTWU). 


Wilson Well Service (workers)... 

Four M. Trucking Co. (company) 
Kaiser Aturmnum-Mead (USWA). 
Kaiser Aluminum Trentwood (USWA).. 


Bucyrus Erie (USWA).... 
Priscilla Dress Mtg. Corp. “(LGWU). 
Exxon Co. USA, Centrat Exploration Div. (workers)... 


Katos-Kutztown Sportswear (workers)... eeenseeeneenne = 


[FR Doc. 86-28542 Filed 12-18-86; 8:45 am} 
BILLING CODE 4510-30-M 


([TA-W-18,544] 


Chevron Cleves, Ohio; Termination of 
Investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 


of the Trade Act of 1974 (“the Act”} and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 


..| Hazleton, PA 

Curaberiand, Ri . 
..| New York, NY... 
...| Refugoi, TX... 


..| Fall River, MA.......... 


or partial separations began or 
threatened to begin and the subdivision 


of the firm involved. 


The petitioners or any other person 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 


12/1/86 
12/1/86 
12/1/86 
12/1/86 
-| 11/28/86 
| 11/28/86 
| 11/28/86 
-- 1245/86 
-| 19/21/86 
42/1/86 
12/1/86 
12/3/86 
12/3/86 
12/1/86 
92/1/86 
12/1/86 
12/3/86 
12/3/86 
12/5/86 
92/5/86 
12/5/86 
12/5/86 
12/5/86 |} 
12/5/86 
12/5/86 
42/5/86 
12/5/86 
12/5/86 
12/5/86 
42/5/86 
12/5/86 
12/5/86 
12/1/86 
12/3/86 
2/1/66. 
42/5/86 


Salt Lake City, 
Ashtabula, OH.. 


Carrizo Spgs, ‘IX... 
Windsor, CO... 

Milwaukee, Wh... 
Linden, TN ......... 


Ss. Milwaukee, wi as 


11/18/86 
11/20/86 
41/19/86 
10/31/86 
11/18/86 
19/17/86 
11/20/86 
11/26/86 
11/14/86 
11/20/86 
11/20/86 
11/24/86 
11/10/86 
19/21/86 
14/21/86 
11/24/86 

11/6/86 

11/6/86 
11/25/86 
14/25/86 
99/21/86 
11425/86 
14/21/86 
11/24/86 
11/29/86 

7/14/86 
11/26/86 
11/26/86 
19/26/86 
11/25/86 

12/1/86 
11/18/86 
11/20/86 
11/24/86 
14/21/86 
14/19/86 


Date Date - 


TA-W-18,711 
TA-W-18,712 
TA-W-18,713 
TA-W-18,714 
TA-W-18,715 
TA-W-18,716 
TA-W-18,717 
TA-W-18,718 
TA-W-18,719 
TA-W-18,720 
TA-W-18,721 
TA-W-18,722 
TA-W-18,723 
TA-W-18,724 
TA-W-18,725 
TA-W-18,726 
TA-W-18,727 
TA-W-18,728 
TA-W-18,729 
TA-W- 18,730 
TA-W-18,731 
TA-W-18,732 
TA-W-18,733 
TA-W-18,734 
TA-W-18,735 
TA-W-18,736 
TA-W-18,737 
TA-W-18,738 
TA-W-18,739 
TA-W- 18,740 
TA-W-18,741 
TA-W-18,742 
TA-W- 18,743 
TA-W-18,744 
TA-W-18,745 
TA-W-18,746 


initiated on October 20, 1986 in response 
to a worker petition which was filed on 
behalf of workers at the Cleves, Ohio 


refinery of Chevron. 


The petitioning group of workers are 
subject to an ongoing investigation for 
which a determination has not yet been 
issued (TA—W-18,227}. Consequently, 
further investigation in this case would 


Assistance, at the address shown below, 
not later than December 29, 1986. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than December 29, 1986. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street, NW., Washington, 
DC 20213. 


Signed at Washington, DC, this 8th day of 
December 1986. 
Marvin M. Fooks, 


Director, Office of Trade Adjustment 
Assistance. 


Articles produced 


Rubber footwear. 

Repair oilfield equipment. 

Men's slacks. 

Tires. 

Men’s trousers and vest. 

LHD Machinery and dump trucks. 
Truck brake and axle components. 


Photografic films and paper. 
Dyeing of natural and synthetic fiber. 
Men's and boys casuaf siacks. 
Spinning of polyester yarn. 
Oil and gas welt service. 
Perforating wells. 
Drilling of oit welts. 
Hauling oil drilling rigs. 
Aluminum. 
Rolling mill perforating. 
Optoelectronic devices. 


serve no purpose; and the investigation 
has been terminated. 

Signed at Washington, DC, this 14th day of 
November 1986. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 86-28543 Filed 12-18-86; 8:45 am} 
BILLING CODE 4510-30-M 





45564 


[TA-W-18, 540] 


D and | Fashions, Inc., Newark, NJ; 
Termination of investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on November 3, 1986 in 
response to a worker petition received 
on October 27, 1986 in which was filed 
by the International Ladies’ Garment 
Workers’ Union on behalf of workers at 
D and I Fashions, Incorporated, Newark, 
New Jersey. 

D and I Fashions, Incorporated, 
Newark, New Jersey term of operation 
was not sufficient to determine trends in 
sales or production which is essential in 
making a determination in this case. The 
subject firm was in operation from May 
16, 1986 to September 15, 1986 (less than 
six months). Consequently, further 
investigation in this case would serve no 
purpose; and the investigation has been 
terminated. 


Signed at Washington, DC, this 26th day of 
November 1986. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 86-28544 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-18,508] 


Four Flags Drilling Co.; Corpus Christi, 
TX; Termination of Investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on November 3, 1986 in 
response to a worker petition received 
on September 18, 1986; and filed by 
employees on behalf of workers at Four 
Flags Drilling Company, Corpus Christi, 
Texas. 

A negative determination applicable 
to the petitioning group of workers was 
issued on September 12, 1986 (TA-W- 
17,764). No new information is evident 
which would result in a reversal of the 
Department's previous determination. 
Consequently further investigation in 
this case would serve no purpose; and 
the investigation has been terminated. 

Signed at Washington, DC, this 14th day of 
November 1986. 

Marvin M. Fooks, 


Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 86-28545 Filed 12-18-86; 8:45 am] 


BILLING CODE 4510-30-M 


[TA-W-18,467] 


Halliburton Services Amarillo, TX; 
Termination of Investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on October 27, 1986 in response 
to a worker petition received on October 
16, 1986; and filed by employees on 
behalf of workers at Halliburton 
Services, Amarillo, Texas. 

A negative determination applicable 
to the petitioning group of workers was 
issued on October 15, 1986 (TA-W-18- 
156). No new information is evident 
which would result in a reversal of the 
Department's previous determination. 
Consequently further investigation in 
this case would serve no purpose; and 
the investigation has been terminated. 


Signed at Washington, DC, this 3rd day of 
November 1986. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 


[FR Doc. 86-28546 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-17,711] 


Mountrail Development Corp.; Stanley, 
ND; Termination of Investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on July 21, 1986 in response to a 
worker petition received on June 27, 
1986 which was filed on behalf of 
workers at Mountrail Development 
Corporation, Stanley, North Dakota. 

Mountrail Development Corporation, 
Stanley, North Dakota is a start-up 
company which produced a heater, 
designed to be used in arctic conditions. 
Production commenced in late August 
1985 and ceased in January 1986. 

Due to the short term of operation, 
statistical trends cannot be measured 
with respect to the imnact of imports on 
sales and production declines at 
Mountrail Development Corporation. 
Consequently, the investigation has 
been terminated. 


Signed at Washington, DC, this 25th day of 
November 1986. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 86-28547 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-30-M 
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[TA-W-18,264] 


Dismissal of Application for 
Reconsideration, Murfin Drilling Co. 


Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was filed with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
the Murfin Drilling Company, Colby, 
Kansas. The review indicated that the 
application contained no new 
substantial information which would 
bear importantly on the Department's 
determination. Therefore, dismissal of 
the application was issued. 

TA-W-18, 264; Murfin Drilling 
Company, Colby, Kansas (December 
4, 1986) 

Signed at Washington, DC this 4th day of 
December 1986. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 

Assistance. 

[FR Doc. 86-28548 Filed 12-18-86; 8:45 am] 

BILLING CODE 4510-30-M 


[TA-W-18, 492] 
Termination of investigation, OWS Inc. 


Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on November 3, 1986 in 
response to a worker petition received 
on September 18, 1986; and filed by 
employees on behalf of workers at OWS 
Incorporated, Plainville, Kansas. 

A negative determination applicable 
to the petitioning group of workers was 
issued on October 31, 1986 (TA-W- 
18,315). No new information is evident 
which would result in a reversal of the 
Department's previous determination. 
Consequently further investigation in 
this case would serve no purpose; and 
the investigation has been terminated. 

Signed at Washington, DC, this 14th day of 
November 1986. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

{FR Doc. 86-28549 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-18,652] 


Termination of Investigation, RCA 
Consumer Electronics 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on November 24, 1986 in 
response to a worker petition received 
on November 17, 1986 which was filed 
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on behalf of workers at RCA Consumer 
Electronics, Indianapolis, Indiana. 

The petitioning group of workers are 
subject to an ongoing investigation for 
which a determination has not yet been 
issued (TA-W-18,610). Consequently, 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 

Signed at Washington, DC, this 5th day of 
December 1986. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

[FR Doc. 86-28550 Filed 12-18-86; 8:45 am} 
BILLING CODE 4510-30-M 


[TA-W-18,087] 


Dismissal of Application for 
Reconsideration; South Texas Drilling 


& Exploration Co. 


Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideratrion was filed with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
the South Texas Drilling & Exploration 
Company, San Antonio, Texas. The 
review indicated that the application 
contained no new substantial 
information which would bear 
importantly on the Department's 
determination. Therefore, dismissal of 
the application was issued. 
TA-W-18,087; South Texas Drilling & 

Exploration Company, San Antonio, 

TX (December 2, 1986) 

Signed at Washington, DC, this 4th day of 
December 1986. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

[FR Doc. 86-28551 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-30-M: 


[TA-W-18,463] 


Termination of Investigation; U-Joints, 
Inc. 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on October 27, 1986 in response 
to a worker petition received on October 
14, 1986; and filed by the employees on 
behalf of workers at U-Joints, 
Incorporated, Odessa, Texas. 

The petitioning group of workers are 
subject to an ongoing investigation for 
which a determination has not yet been 
issued (TA-W-18,382). Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated. 


Signed at Washington, DC this 3rd day of 
November 1986. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doe. 86-28552 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-30-M 


Employment Standards 
Administration, Wage and Hour 
Division 


Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 


General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined ta 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR Part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3, 1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR Part 1, 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted: containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in the 
effective date as prescribed in that 
section, because the necessity to issue 
current construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 


General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR Part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates, determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 


‘Employment Standards Administration, 


Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, NW., Room S-3504, 
Washington, DC 20210. 


Modifications to General Wage 
Determination Decisions 


The numbers of the decisions listed in 
the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts” being modified 
are listed by Volume, State, and page 
number(s). Dates of publication in the 
Federal Register are in parentheses 
following the decisions being modified. 


Volume I 


Florida: 
FL86-1 (Jan. 3, 1986)—pp. 102-103 
FL86-3 (Jan. 3, 1986)—pp. 109-111 
Volume IT 
Michigan: 
MI86-1 (Jan 3, 1986)—pp. 385-386, pp. 
393-394 
MI86—4 (Jan 3, 1986)—pp. 423-425 
MI86-7 (Jan 3, 1986)}—pp. 445-448, p. 
458 
MI86-17 (Jan 3, 1986)—p. 486 
Oklahoma: 
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Federal Register / 


OK86-1 (Jan 3, 1986)—pp. 797-798 
OK86-2 (Jan 3, 1986)—pp. 800-801 


Volume III 


California: 
CA86-4 (Jan 3, 1986)—p. 70 


General Wage Determination 
Publication 

Genral wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts”. This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the County. Subscriptions may be 
purchased from: 
Superintendent of Documents, U.S. 

Government Printing Office, Washington, 

DC 20402, (202) 783-3238 


When ordering subscription(s), be 
sure to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. The subscription cost 
is $277 per volume. Subscriptions 
include an annual edition (issued on or 
about January 1) which includes all 
current general wage determinations for 
the States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 


Signed at Washington, DC, this 12th day of 
December 1986. 
James L. Valin, 
Assistant Administrator. 
[FR Doc. 86-28295 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-27-M 


Mine Safety and Health Administration 
[Docket No. M-86-171-C] 


Biue Diamond Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Blue Diamond Coal Company, P.O. 
Box R, Cumberland, Kentucky 40823 has 
filed a petition to modify the application 
of 30 CFR 75.326 (aircourses and belt 
haulage entries) to its Scotia Mine (I.D. 
No. 15-02055) located in Letcher County, 
Kentucky. The petition is filed under 
section 101{c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that all belt entries used as 
intake and return aircourses be 
separated from belt haulage entries and 
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that belt haulage entries not be used to 
ventilate active working places. 

2. As an alternate method, petitioner 
proposes to use air that has passed over 
conveyor belt haulage entries to 
ventilate the active working places. 

3. In support of this request, petitioner 
proposes to install an early warning fire 
detection system. A low-level carbon 
monoxide (CO) detection system will be 
installed in all belt entries used as 
intake aircourses and at each belt drive 
and tailpiece located in intake air 
courses. The monitoring devices will be 
capable of giving warning of a fire for a 
minimum of four hours should the power 
fail; a visual alert signal will be 
activated when the CO level is 10 parts 
per million (ppm) above ambient air and 
an audible signal will sound at 15 ppm 
above ambient air. All persons will be 
withdrawn to a safe area at 10 ppm and 
evacuated at 15 ppm. The fire alarm 
signal will be activated at an attended 
surface location where there is two-way 
communication. The CO system will be 
capable of identifying any activated 
sensor and monitoring electrical 
continuity to detect any malfunctions. 

4. The CO system will be visually 
examined at least once each coal 
producing shift and tested for functional 
operation weekly to insure the 
monitoring system is functioning 
properly. The monitoring system will be 
calibrated with known concentrations of 
CO and air mixtures at least monthly. 

5. If the CO monitoring system is 
deenergized for routine maintenance or 
for failure of a sensor unit, the belt 
conveyor will continue to operate and 
qualified persons will patrol and 
monitor the belt conveyor using hand- 
held CO detecting devices. 

6. The permanent stoppings separating 
the conveyor belt entries from the intake 
escapeway will be specifically approved 
in the Ventilation System and Methane 
and Dust Control Plan for the mine. 

7. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 20, 1987. Copies of the petition 
are available for inspection at that 
address. 


Dated: December 8, 1986. 
Patricia W. Silvey, 
Associate Assistant Secretary for Mine 
Safety and Health. 
[FR Doc. 86-28553 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-86-172-C] 


Blue Diamond Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Blue Diamond Coal Company, P.O. 
Box R, Cumberland, Kentucky 40823 has 
filed a petition to modify the application 
of 30 CFR 75.1103-4(a) (automatic fire 
sensor and warning device systems; 
installation; minimum requirements) to 
its Scotia Mine (1.D. No. 15-02055) 
located in Letcher County, Kentucky. 
The petition is filed under section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. , 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that automatic fire sensor 
and warning device systems provide 
identification of fire within each belt 
flight. 

2. In a separate petition (M-86-171-C), 
petitioner proposes to use the belt 
haulage air to ventilate active working 
places. 

3. As an alternate method, petitioner 
proposes to install a carbon monoxide 
detection system which will provide 
identification of a fire within a distance 
of 2,000 feet or less. 

4. In support of this request, petitioner 
states that the sensors will be of a type 
which will give early warning 
automatically when a fire occurs in the 
belt entry, and provide both audible and 
visual signs that will permit rapid 
location of the fire. The automatic fire 
detection system will be calibrated to 
activate the warning signals should the 
carbon monoxide concentration reach 10 
parts per million (ppm) above ambient. 
The alarm will be activated at an 
attended surface location where there is 
two-way communication. The system 
will be capable of identifying any 
activated sensor. All persons will be 
withdrawn to a safe area. 

5. If the automatic fire detection 
system is affected by a power 
interruption or other malfunction, the 
belt conveyors will continue to operate 
only if a qualified person continues to 
monitor for carbon monoxide at each 
section loading point in by the 
malfunctioning sensor. 

6. Each carbon monoxide sensor will 
be visually examined at least once each 
day during production periods to ensure 
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proper functioning. At least every: month 
the monitors will be checked for 
operating accuracy with a known 
concentration of carbon monoxide gas 
and will be calibrated as necessary. 

7. Permanent stoppings will be used to 
separate the conveyor belt from the 
intake escapeway. 

8. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 20, 1987. Copies of the petition 
are available for inspection at that 
address. 


Dated: December 9, 1986. 
Patricia W. Silvey, 
Associate Assistant Secretary for Mine 
Safety and Health. 
[FR Doc. 86-28554 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-86-173-C] 


Blue Diamond Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Blue Diamond Coal Company, P.O. 
Box R, Cumberland, Kentucky 40823 has 
filed a petition to modify the application 
of 30 CFR 75.1105 (housing of 
underground transformer stations, 
battery-charging stations, substations, 
compressor stations, shops, and 
permanent pumps} to its Scotia Mine 
(I.D. No. 15-02055} located in Letcher 
County, Kentucky. The petition is filed 
under section 101{c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that air currents used to 
ventilate structures or areas enclosing 
electrical installations be coursed. 
directly to the return. 

2. In a separate petition (M-86-171-C), 
petitioner proposes to use the belt 
haulage air to-ventilate active -working 
places, and to install an early warning 
fire detection system using a low-level 
carbon monoxide system. 

3. As an alternate method, petitioner 
proposes that underground substations, 
power centers, stationary battery 
charging stations, pumps, and rectifiers 


be ventilated with intake air. They will 
be housed in a fireproof structure 
equipped with fireproof doors and an 
automatic fire suppression system. 
When the temperature in the fireproof 
structure reaches 165° farenheit or when 
the carbon monoxide (CO) 
concentration reaches 15 parts per 
million (ppm) above the established 
ambient level for that area, the fireproof 
doors will close, incoming power to that 
structure will be deenergized, and a 
signal will be activated. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments. must be postmarked or 
received in that office on or before 
January 20, 1987. Copies of the petition 
are available for inspection at that 
address. 


Dated: December 9, 1986. 
Patricia W. Silvey, 
Associate Assistant Secretary for Mine 
Safety and Health. 
[FR Doc. 86-28555 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-86-184-C] 


Hickory Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Hickory Coal Company, R.D.#1, Box 
479, Pine Grove, Pennsylvania 17963 has 
filed a petition to modify the application 
of 30 CFR 75.1714 (self-contained self- 
rescue devices} to its No. 1 Slope (I.D. 
No. 36-07783) located in Schuylkill 
County, Pennsylvania. The petition is 
filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

1. The petition concerns the 
requirement that each operator make 
available to each person who goes 
underground a self-contained self-rescue 
device approved by the Secretary which 
is adequate to protect such person for 
one hour or longer. 

2. The mine is always damp to wet. 
The only electrical equipment, which is 
a pump, is located at the foot of the 
slope. 

3. Petitioner states that the distance 
from the mine portal to the actual 
working force is less than 2,000 feet. The 
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mine-can be evacuated in less than 15 
minutes. 

4. Petitioner states that the devices 
are too heavy, bulky, and cumbersome 
to be worn while working or in the 
narrow confines of the slope gun boat 
which serves as a mantrip at the mine. 

5. Sections of the mine are subjected 
to freezing temperatures making 
constant availability of the devices 
questionable. In addition, the wet mine 
conditions make it difficult to locate a 
suitable dry storage location for the self- 
rescuers. 

6. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 20, 1987. Copies of the petition 
are available for inspection at that 
address. 


Dated: December 9, 1986. 
Patricia W. Silvey, 
Associate Assistant Secretary for Mine 
Safety and Health. 
[FR Doc. 86-28556 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-43-™ 


[Docket No. M-86-183-C] 


Hickory Coal Co.; Petition for 
Modification of Application of 


Mandatory Safety Standard 


Hickory Coal Company, R.D. #1, Box 
479, Pine Grove, Pennsylvania 17963 has 
filed a petition to modify the application 
of 30 CFR 75.1400 (hoisting equipment; 
general) to its No. 1 Slope (1.D. No. 36- 
07783) located in Schuylkill County, 
Pennsylvania. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that cages, platforms or 
other devices which are used to 
transport persons in shafts and slopes 
be equipped with safety catches or other 
approved devices that act quickly and 
effectively in an emergency. 

2. Petitioner states that no such safety 
catch or device is available for the 
steeply pitching and undulating slopes 
with numerous curves and knuckles. 
present in the main haulage slopes of 
this anthracite mine. 
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3. Petitioner further believes that if 
“makeshift” safety devices were 
installed they would be activated on 
knuckles and curves when no 
emergency existed and cause a tumbling 
effect on the conveyance. 

4. As an alternate method, petitioner 
proposes to operate the man cage or 
steel gunboat with secondary safety 
connections securely fastened around 
the gunboat and to the hoisting rope, 
above the main connecting device. The 
hoisting ropes would have a factor of 
safety in excess of the design factor as 
determined by the formula specified in 
the American National Standard for 
Wire Rope for Mines. 

5. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 20, 1987. Copies of the petition 
are available for inspection at that 
address. 


Dated: December 9, 1986. 
Patricia W. Silvey, 
Associate Assistant Secretary for Mine 
Safety and Health. 
[FR Doc. 86-28557 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-86-176-C] 


Kanawha Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Kanawha Coal Company, Rt. 1, Box 
420, Ashford, West Virginia 25009 has 
filed a petition to modify the application 
of 30 CFR 75.1707 (escapeways; intake 
air; separation from belt and trolley 
haulage entries) to its Mill Branch Mine 
(LD. No. 46-07176) located in Boone 
County, West Virginia. The petition is 
filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that the escapeway 
required to be ventilated with intake air 
be separated from the belt and trolley 
haulage entries for the entire length of 


such entries to the beginning of each 
working section. 

2. As an alternative method, the 
company is projecting an eight entry 
system having the first five entries on 
intake air and the other three entries on 
the return air. The intake and return will 
be separated by permanent stoppings, 
allowing the mine to have two separate 
and distinct travelways to insure 
passage of workers. One designated 
escapeway will be maintained in the No. 
6 return entry utilizing a life line cord 
continuous to the surface, and one will 
be maintained in the No. 4 intake track 
entry continuous to the surface. The 
track mounted equipment will be battery 
powered. 

3. The belt conveyor will be 
suspended in the No. 4 track entry 
provided with the conspec carbon 
monoxide (CO) monitoring system with 
both surface and underground signaling. 
A competent person will be stationed on 
surface to respond to signals received at 
the base station. 

4. The belt control starter boxes and 
electrical components will be housed in 
a dust proof and fireproof structure 
using concrete and cinder block. The 
belt conveyor will be provided with 
water sprays directed towards both top 
and bottom belts to control and 
eliminate coal dust being suspended and 
accumulated in the entry. 

5. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that Office on or before 
January 20, 1987. Copies of the petition 
are available for inspection at that 
address. 


Dated: December 9, 1986. 
Patricia W. Silvey, 


Associate Assistant Secretary for Mine 
Safety and Health. 


[FR Doc. 86-28558 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-86-178-C] 


S and M Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


S and M Coal Company, 129 North 
Street, Lykens, Pennsylvania 17048 has 
filed a petition to modify the application 
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of 30 CFR 75.1400 (hoisting equipment; 
general) to its Buck Mountain Slope (I.D. 
No. 36-02022) located in Dauphin 
County, Pennsylvania. The petition is 
filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cages, platforms or 
other devices which are used to 
transport persons in shafts and slopes 
be equipped with safety catches or other 
approved devices that act quickly and 
effectively in an emergency. 

2. Petitioner states that no such safety 
catch or device is available for the 
steeply pitching and undulating slopes 
with numerous curves and knuckles 
present in the main haulage slopes of 
this anthracite mine. 

3. Petitioner further believes that if 
“makeshift” safety devices were 
installed they would be activated on 
knuckles and curves when no 
emergency existed and cause a tumbling 
effect on the conveyance. 

4. As an alternate method, petitioner 
proposes to operate the man cage or 
steel gunboat with secondary safety 
connections securely fastened around 
the gunboat and to the hoisting rope, 
above the main connecting device. The 
hoisting ropes would have a factor of 
safety in excess of the design factor as 
determined by the formula-specified in 
the American National Standard for 
Wire Rope of Mines. 

5. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 20, 1987. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 9, 1986. 

Patricia W. Silvey, 

Associate Assistant Secretary for Mine 
Safety and Health. 

[FR Doc. 86-28559 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-43-M 





[Docket No. M-86-76-C] 


Southern Ohio Coal Co., Petition for 
Modification of Application of 
Mandatory Safety Standard 


Southern Ohio Coal Company, P.O. 
Box 552, Fairmont, West Virginia 26554 
has filed a petition to modify the 
application of 30 CFR 75.503 
(permissible electric face equipment; 
maintenance) to its Martinka No. 1 Mine 
(I.D. No. 46-03805) located in Marion 
County, West Virginia. The petition is 
filed under Section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A sumary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that the length of trailing 
cables used for shuttle cars (#4 AWG 
3C 2KV flat) be limited to 600 feet. 

2. The mains are nine entries wide, the 
advancing longwall sections are four 
entries wide. The position and angle 
(60°) of coal blocks necessitated by roof 
conditions, and the restricted length of 
trailing cables allowed to be used on 
developing sections requires moving the 
power centers on a frequent basis. 

3. Petitioner states that application of 
the standard would result in a 
diminution of safety for the miners 
affected because it would require more 
pluging and unplugging of high voltage 
plugs and power receptacles, and more 
frequent manual relocation of a 6 ton 
power center by using employees and 
scoops. It would also require the 
installation of more distribution boxes 
on the section which creates possible 
shock hazards with metal boxes being 
located in a breakthrough or entry. In 
addition, it would create the possibility 
of other pieces of equipment (i.e. scoop 
bolter) runnning into distribution boxes. 
The additional wire termination points 
associated with the additional boxes 
could cause more frequent loose 
connections, high currents and cable 
heating. 

4. As an alternate method, petitioner 
proposes to increase the length of the 
trailing cables to 900 feet. In support of 
this request, petitioner states that all 
shuttle car breakers will be calibrated to 
be accurate within 15% of any trip unit 
setting; breaker settings will be checked 
each shift; additional training programs 
to train the mechanics in breaker theory 
and setting, and training in cable 
maintence will be conducted more 
frequently; and cables will be inspected 
twice per week. 

5. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
recieved in that office on or before 
January 20, 1987. Copies of the petition 
are available for inpsection at that 
address. 


Dated: December 9, 1988. 
Patricia W. Silvey, 
Associate Assistant Secretary for Mine 
Safety and Health. 
[FR Doc. 86-28560 Filed 12-18-86; 8:45 am] 
BILLING. CODE 4510-43-M 


NATIONAL FOUNDATION ON THE 
ARTS AND HUMANITIES 


Arts in Education Advisory Panel; 
Meeting 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that.a meeting of the Arts in 
Education Advisory Panel (State Arts in 
Education Grants Section) to the 
National Council on the Arts will be 
held on January 5-6, 1987 from 8:30 a.m.- 
9:00 p.m. and on January 7, 1987 from 
8:30 a.m.—5:00 p.m. in room M-09 of the 
Nancy Hanks Center, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506. 

A portion of this meeting will be open 
to the public on January 7, 1987 from 
11:15 a.m.-5:00 p.m. to discuss policy 
issues. 

The remaining sessions of this 
meeting on January 5-6, 1987 from 8:30 
a.m.—9:00 p.m. on January 7, 1987 from 
8:30 a.m.—11:00 a.m. are for the purpose 
of Panel review, discussion, evaluation 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsection (c)(4), (6) and 9(b) of section 
552b of Title 5, United States Code. 

If you need special accommodations 
due to a disability, please contact the 
Office for Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 


45569 


TTY 202/682-5496 at least seven (7) 
days prior to the-meeting. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC 20506, or call 202/682-5433. 


December 15, 1986. 
John H. Clark, 
Director, Council and Panel Operations, 
National Endowment for the Arts. 
[FR Doc. 86-28475 Filed 12-18-86; 8:45 am] 
BILLING CODE 7537-01-M 


Arts in Education Advisory Panel; 
Meeting 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Arts in 
Education Advisory Panel (Arts in 
School Basic Education Grants Section) 
to the National Council on the Arts will 
be held on January 8, 1987 from 8:30 
a.m.-9:00 p.m. and on January 9, 1987 
from 8:30 a.m.-5:00 p.m. in room M-09 of 
th Nancy Hanks Center, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506. 

A portion of this meeting will be open 
to the public on January 7, 1987 from 
11:15 a.m.—5:00 p.m. to discuss policy 
issues. 

The remaining sessions of this 
meeting on January 8, 1987 from 8:30 
a.m.—9:00 p.m. and on January 9, 1987 
from 8:30 a.m.—11:00 a.m. are for the 
purpose of Panel review, discussion, 
evaluation and recommendation on 
applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given in 
confidecne to the agency by grant 
applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsection (c) (4), (6) and 9(b) of section 
552b of Title 5, United States Code. 

If you need special accommodations 
due to a disability, please contact the 
Office for Special Constituencies, 
National Endowment of the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TTY 202/682-5496 at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Office, National 
Endowmnent for the Arts, Washington, 
DC 20506, or call 202/682-5433. 
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December 15, 1986. 
John H. Clark, 
Director, Council and Panel Operations, 
National Endowment for the Arts. 
{FR Doc. 86—28476 Filed 12-18-86; 8:45 am] 
BILLING CODE 7537-01-M 


Music Advisory Panel; Meeting 


Pursuant to section 10{a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), notice is hereby given that a 
meeting of the Music Advisory Panel 
(Opera-Musical Theater Overview 
Section) to the National Council on the 
Arts that was to be held on January 5-6, 
1987, from 9:00 a.m.—5:30 p.m. in room 
M-14 of the Nancy Hanks Center, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506. 

This meeting will be open to the 
public on a space available basis. The 
topics for discussion will include 
guidelines, producers’ grants, and five- 
year plan. 

If you need accommodations due to a 
disability, please contact the Office for 
Special constituencies, National 
Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TTY 202/682-5496 at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Office, National 
Endowment for the Arts, Washington, 
DC 20506, or call 202/682-5433. 


John H. Clark, 

Director, Office of Council and Panel 
Operations, National Endowmeat for the Arts. 
December 15, 1986. 

{FR Doc. 86-28477 Filed 12-18-86; 8:45 am] 
BILLING CODE 7537-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Documents Containing Reporting or 
Recordkeeping Requirements: Office 
of Management and Budget Review 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Notice of the Office of 
Management and Budget (OMB) review 
of information collection. 


SUMMARY: The Nuclear Regulatory 
Commission has recently submitted to 
the OMB for review the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 


1. Type of submission, new, revision 
or extension: Revision. 

2. The title of the information 
collection: 10 CFR Part 100, Appendix A. 

3. The form number is applicable: N/ 


4. How often the collection is 
required: As necessary in order for NRC 
to assess the adequacy of proposed 
seismic design bases and the design 
bases for other geological hazards for 
nuclear power plants constructed and 
licensed in accordance with the Atomic 
Energy Act of 1954, as amended (the 
Act). 

5. Who will be required or asked to 
report: Licensees for nuclear power 
plants. 

6. An estimate of the number of 
respondents: 3 annually. 

7. An estimate of the total number of 
hours needed to complete the 
requirement or request: 50,000. 

8. An indication of whether section 
3504(h), Pub. L. 9696-511 applies: Not 
applicable. 

9. Abstract: The regulations require 
utilities that propose to build and 
operate nuclear power plants to design, 
construct, and maintain those plants to 
withstand geologic hazards, such as 
faulting, seismic hazards, and the 
maximum credible earthquake, to 
protect the health and safety of the 
public and the environment. 
ADDRESSES: Copies of the submittal may 
be inspected or obtained for a fee from 
the NRC Public Document Room, 1717 H 
Street, N.W., Washington, DC 20555. 
FOR FURTHER INFORMATION: Comments 
and questions should be directed to the 
OMB reviewer: Jefferson B. Hill, (202) 
395-7340. 

NRC Clearance Officer is Brenda Jo 
Shelton, (301) 492-8132. 

Dated at Bethesda, Maryland, this 15th day 
of December 1988. 

For the Nuclear Regulatory Commission. 
Patricia G. Norry, 

Directory, Office of Administration. 
(FR Doc. 86-28503 Filed 12-18-86; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. 50-369 and 50-370) 


issuance of Environmental 
Assessment and Finding of No 
Significant Impact, Duke Power 


Company 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering the issuance of proposed 
amendments which would change the 
expiration date for the McGuire Nuclear 
Station, Unit 1, Operation License, NPF- 
9 from February 28, 2013, to June 12, 
2021, and change the expiration date for 
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the McGuire Nuclear Station Unit 2, 
Operating License, NPF-17, from 
February 28, :2013 to March 3, 2023. 


Identification of Proposed Action 


The currently licensed term for 
McGuire, Units 1 and 2, is 40 years 
commencing with issuance of the 
construction permits (February 28, 1973). 
Accounting for the time that was 
required for plant construction, this 
represents an effective operating license 
term of 31% years for Unit 1 and 30 
years for Unit 2. The licensee's 
application dated December 16, 1985, 
requests a 40-year operating license 
term for McGuire, Units 1 and 2. 
Additional information in support of the 
request is provided by the licensee's 
letter for November 24, 1986. 


Summary of Environmental Assessment 


The Commission has reviewed the 
potential environmental impact of the 
proposed change and has issued 
“Environmental by the Office of Nuclear 
Reactor Regulation Relation to the 
Change in Expiration Dates of Facility 
Operating License Nos. NPF-9 and NPF- 
17, Duke Power Company, McGuire 
Nuclear Station, Unit Nos. 1 and 2.” This 
evaluation considered the previous 
environmental studies, including the 
“Final Environmental Statement Related 
to Operation of William B. McGuire 
Nuclear Station, Units 1 and 2” (FES) 
April 1976, its addendum of January 
1981, and more recent Commission 
policy. 


Radiological Impacts 


The population beyond a five mile 
radius of McGuire Units 1 and 2, based 
on the 1980 census, is lower than the 
population which was predicted in the 
FES based on the 1970 census. The 
population within the five-mile radius of 
the McGuire Station is greater than that 
predicted in the FES. The exclusion area 
and nearest population center are not 
changed and local land usage remains 
rural. The site will continue to meet the 
requirements of 10 CFR Part 100. Station 
radiological effluents to unrestricted 
areas during normal operation have 
been well within Commission 
regulations regarding as-low-as-is- 
reasonbaly-achievable (ALARA) limits, 
and are indicative of future releases. In 
addition, the proposed additional years 
of reactor operation do not increase the 
annual public risk from reactor 
operation. Thus, the higher-than- 
projected population growth rate within 
five miles of the site does not change the 
environmental impact findings in the 
FES becuse its effects are offset by 
favorable radiological exposure from 
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plant releases during normal operation 
and by low public risk from accidents. 
With regard to station personnel, the 
licensee complies with Commission 
guidance and requirements for keeping 
radiation exposures ALARA for 
occupational exposures and would 
continue to comply with these 
requirements during any additional 
years of facility operation and also 
apply advanced technology when 
availble and appropriate. Accordingly, 
radiological impacts on man, both onsite 
and offsite, are not significantly more 
severe than previously estimated in the 
FES and our previous cost-benefit 
conclusions remain valid. 

The net annualized enviornmental 
impacts attributable to the uranium fuel 
cycle, which form the basis for Table S3 
of 10 CFR 51, remain essentially 
unchanged from those addressed in the 
SER addendum. The environmental 
impacts attributable to transportation of 
fuel and waste to and from the McGuire 
Nuclear Station, with respect to normal 
conditions of transport and possible 
accidents in transport, would continue 
to be as set forth in Summary Table S—4 
of 10 CFR 51.52, and the values in Table 
S—4 would continue to represent the 
contribution of transportation to the 
environmental costs associated with the 
reactor. 


Non-Radiological Impacts 


The licensee has conducted a 
demonstration project in accordance 
with Section 316(a) of the Clean Water 
Act which demonstrates that thermal 
discharges from the Station are such 
that the water quality and the 
indigenous biota of Lake Norman are 
protected. The demonstration project 
has been approved by the State of North 
Carolina, the National Pollutant 
Discharge Elimination System (NPDES) 
permitting authority. 

The Commission's review of the 
requested extension concluded that all 
potential impacts have been identified, 
described and evaluated in its 
previously-issued environmental impact 
statements and/or appraisals and 
reviews by the NPDES permitting 
authority under the Clean Wate Act. All 
operational non-radiological impacts on 
aquatic biological resources have been 
assessed by the Commission on bases 
other than a life-of-plant basis; hence, 
the requested extensions will not alter 
previous Commission findings and 
conclusions. The NPDES permit 
provides additional environmental 
protection. 


Finding of No Significant Impact 


- The Commission has reviewed the 
proposed change to the expiration dates 


of the McGuire Units 1 and 2 Facility 
Operating Licenses relative to the 
requirements set forth in 10 CFR Part 51. 
Based upon the environmental 
assessment, the Commission concluded 
that there are no significant adverse 
radiological or non-radiological impacts 
associated with the proposed action and 
that the proposed license amendments 
will not have a significant adverse effect 
on the quality of the human 
environment. Therefore, the Commission 
has determined, pursuant to 10 CFR 
51.31, not to prepare an environmental 
impact statement for the proposed 
amendments. 

For further details with respect to this 
action, see (1) the application for 
amendments dated December 16, 1985, 
and supplemental letter of November 24, 
1986 (2) the Final Enviornmental 
Statement Related to Operation of 
William B. McGuire Nuclear Station 
Units 1 and 2, April 1976, with its 
addendum dated January 1981, (3) 
licensee's letter of August 23, 1985 with 
report pursuant to Section 316(a) of the 
Clean Water Act, and (4) the 
Environmental Assessment dated 
December 16, 1986. These documents are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW. Washington, DC, 
20555 and at the Atkins Library, 
University of North Carolina, Charlotte 
(UNCC Station), North Carolina 28223. 

Dated at Bethesda, Maryland, this 16th day 
of December 1986. 

For the Nuclear Regulatory Commission. 
B.J. Youngblood, 

Director, PWR Project Directorate No. 4, 
Division of PWR Licensing-A. 

[FR Doc. 86-28504 Filed 12-18-86; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards; Subcommittees on 
General Electric Reactors (ABWR)/ 
Safety Philosophy, Technology, and 


. Criteria; Meeting 


The ACRS Subcommittees on General 
Electric Reactors (ABWR)/Safety 
Philosophy, Technology, and Criteria 
will hold a joint meeting on January 7, 
1987, Room 1046, 1717 H Street, NW., 
Washington, DC. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Wednesday, January 7, 1987—9:00 a.m. 
Until the Conclusion of Business 

The GE Reactors Subcommittee will 

begin its review of the ABWR. This will 


be a preliminary session to explore the 
status of this project and to be briefed 
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on efforts regarding a licensing basis 
agreement between GE and the NRC. A 
current description of the ABWR is 
sought as well as schedules from GE 
and the staff. The SPTC Subcommittee 
will review the status of the NRC Staff's 
work on the Safety Goal Policy and on 
USI A-17, “Systems Interactions on 
Nuclear Power Plants.” 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial-portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC staff, its 
consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements, 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff member, Mr. 
Richard Major (telephone 202/634-1414), 
between 8:15 a.m. and 5:00 p.m. Persons 
planning to attend this meeting are 
urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 


Dated: December 15, 1986. 
Morton W. Libarkin, 
Assistant Executive Director for Project 
Review. 
{FR Doc. 86-28501 Filed 12-18-86; 8:45 am] 


BILLING CODE 7590-01-M 


[Docket Nos.: 50-546 and 50-547] 


Order Terminating Construction 
Permits 


In the Matter of Public Service Company of 
Indiana, Inc.; Wabash Valley Power 
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Association, Inc. (Marble Hill Nuclear 
Generating Station, Units 1 and 2). 


Public Servie Company of Indiana, 
Inc., and Wabash Valley Power 
Association, Inc. are the holders of 
Construction Permits Nos. CPPR-170 
and CPPR-171 which authorize 
construction of the Marble Hill Nuclear 
Generating Station, Units 1 and 2, in 
Jefferson County, Indiana. The 
construction permits were issued on 
April 4, 1978. 


Il. 


On November 14, 1984, Public Service 
Company of Indiana, Inc., (PSI), 
announced the cancellation and 
abandonment of the Marble Hill plant. 
PSI informed the NRC of cancellation 
and provided a site stabilization plan on 
March 1, 1985. On November 3, 1986, the 
presiding Atomic Safety and Licensing 
Board issued a Memorandum and Order 
Terminating Operating License 
Proceeding. 

For the reasons set forth in section II 
above, and pursuant to the directive of 
the Atomic Safety and Licensing Board 
in LBP-86-37, Construction Permits Nos. 
OPPR-170 and CPPR-171 are hereby 
terminated. 

This Order is effective upon issuance. 


Dated at Bethesda, Maryland, this 16th day 
of December 1986. 

For the Nuclear Regulatory Commission. 
Harold R. Denton, 
Director, Office of Nuclear Reactor 
Regulation. ; 
[FR Doc. 86-28505 Filed 12-18-86; 8:45 am) 
BILLING CODE 7590-01-M 


[Docket Nos. 50-546 and 50-547] 


Public Service Company of Indiana, 
Inc. and Wabash Valley Power 
Association, Inc.; Withdrawal of 
Application for Operating Licenses 


The Public Service Company of 
Indiana, Inc., and Wabash Valley Power 
Association, Inc., by their Motion To 
Terminate Proceedings dated April 4, 
1985, have requested withdrawal of their 
application for licenses to operate the 
Marble Hill Nuclear Generating Station, 
Units 1 and 2, a two-unit pressurized 
water reactor at its site located in 
Saluda Township, Jefferson County, 
Indiana. A copy of the Motion To 
Terminate Proceedings is available for 
inspection in the NRC’s Public 
Document Room, 1717 H Street, NW., 
Washington, DC. On November 3, 1986 
the Atomic Safety and Licensing Board 
issued a memorandum and Order 
Terminating the Operating License 


Proceeding (LBP-86-37). The Nuclear 
Regulatory Commission grants the 
applicants’ request for withdrawal of 
this application. 

Notice of receipt of the application 
was published in the Federal Register on 
March 25, 1983 (48 FR 12609). 

Dated at Bethesda, Maryland, this 16th day 
of December 1986. 

For the Nuclear Regulatory Commission. 

B. J. Youngblood, 

Director, PWR Project Directorate No. 4, 
Division of PWR Licensing-A. 

{FR Doc. 86-28506 Filed 12-18-86; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-289} 


Three Mile Isiand Nuclear Station, Unit 
No. 1; Denial of Amendment to Facility 
Cperating License and Opportunity for 
Hearing 

Metropolitan Edison Company, Jersey 
Central Power and Light Company, 
Pennsylvania Electric Company, GPU 
Nuclear Corporation. 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
denied in part, a request by GPU 
Nuclear Corporation, et al. (the 
licensees) for an amendment to Facility 
Operating License No. DPR-50 issued to 
GPU Nuclear Corporation, et al. for 
operation of the Three Mile Island 
Nuclear Station, Unit No. 1 [TMI-1) 
located in Dauphin County, 
Pennsylvania. Notice of consideration of 
issuance of this amendment was 
published in the Federal Register on 
October 22, 1986 (51 FR 37511). 

The purpose of the licensee's 
amendment request was to incorporate 
new and revised Technical Specification 
(TS) requirements for operating and 
testing the Fuel Handling Building (FHB) 
Engineered Safety Feature (ESF) Air 
Treatment System and the Auxiliary 
and FHB Air Treatment System. 
Included in this request was a proposal 
to delete TS 4.12.3.2.d, which would 
eliminate the requirement for operating 
the Auxiliary and FHB Air Treatment 
System at least ten hours per month. 

The licensee considered deletion of 
TS 4.12.3.2.d was justified because the 
Auxiliary and FHB Air Treatment 
System was not required to meet the 
Regulatory Guide (1.52) for ESF 
ventilation systems, and furthermore, 
the subject surveillance was not 
recommended in Regulatory Guide 
(1.140) for normal ventilation systems. 
However, due to the accident mitigation 
role maintained by the Auxiliary and 
FHB Air Treatment System, even after 
installation of the new FHB ESF Air 
Treatment System, the Commission has 
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determined the licensee's justification is 
insufficient. Consequently, the 
requirements for operating both 
ventilation systems at least ten hours 
per month has been retained. 


All other provisions of the amendment 
request havc been approved by 
Amendment No. 122 dated December 12, 
1986. Notice of Issuance of Amendment 
No. 122 will be published in the 
Commission's biweekly Federal Register 
notice. 


The licensees were notified of the 
Commission's denial of the proposed 
Technical Specification change by letter 
dated December 12, 1986. 


By January 20, 1987, the licensees may 
demand a hearing with respect to the 
denial described above and any person 
whose interest may be affected by this 
proceeding may file a written petition 
for leave to intervene. 


A request for hearing or petition for 
leave to intervene must be filed with the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, DC by the above date. 


A copy of any petitions should also be 
sent to the Office of the General 
Counsel-Bethesda, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Ernest L. Blake, Jr., of 
Shaw, Pittman, Potts and Trowbridge, 
2300 N Street, NW., Washington, DC 
20037, attorney for the licensees. 

For further details with respect to this 
action, see (1) the application for 
amendment dated August 25, 1986, as 
revised on October 1, 1986, (2) the 
Commission's letter to GPU Nuclear 
Corporation dated December 12, 1986, 
and (3) the Commission's Safety 
Evaluation issued with Amendment No. 
122 to DPR-50 dated December 12, 1986 
These documents are available for 
public inspection at the Commission's 
Public Document Room, 1717 H Street, 
NW., Washington, DC and at the 
Government Publications Section, State 
Library of Pennsylvania, Education 
Building, Commonwealth and Walnut 
Streets, Harrisburg, Pennsylvania 17126. 
A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Director, Division of PWR Licensing-B. 


Dated at Bethesda, Maryland, this 12th day 
of December, 1986. 
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For the nuclear regulatory Commission. 
John F. Stolz, 
Director PWR Project Directorate No. 6, 
Division of PWR Licensing-B. 
[FR Doc. 86-28502 Filed 12-18-86; 8:45 am] 
BILLING CODE 7590-01-M 


SMALL BUSINESS ADMINISTRATION 


[Declaration of Disaster Loan Area #2258; 
Amdt. #3] 


Declaration of Disaster Area Missouri; 
Change of interest Rates 


The above-numbered Declaration (51 
FR 37532), as amended (51 FR 40099), 
and (51 FR 41887) is hereby further 
amended to change the interest rate for 
nonprofit, eleemosynary and similar 
organizations from 10.5 percent to 9.5 
percent. Any loans approved to an 
organization in this group between 
October 1, 1986, and this date, will be 
automatically adjusted to reflect the 
new rate. All other information remains 
the same. 


(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 


Dated: November 13, 1986. 
Alfred E. Judd, 
Acting Deputy Associate Administrator for 
Disaster Assistance. 


[FR Doc. 86-28496 Filed 12-18-86; 8:45 am} 
BILLING CODE 8025-01-M 


STATE JUSTICE INSTITUTE 


institute Program Priorities, 
Conditions and Limitations on Awards; 
Policy Statement Availability 


AGENCY: State Justice Institute. 
ACTION: Notice. 


SUMMARY: The State Justice Institute Act 


of 1984 (Pub. L. 98-620, Title Il, sec. 
203(f}) requires that interested parties be 
given notice and a reasonable 
opportunity to comment on Institute 
rules, regulations, guidelines and 
instructions prior to final issuance. 
Notice is hereby given that copies of a 
policy statement describing Institute 
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program priorities, conditions and 

limitations on awards, and application 

and review procedures is available for 
review and comment from the State 

Justice Institute at the address given 

below. 

DATE: Comments from interested parties 

on the policy statement must be 

received no later than January 12, 1987. 

ADDRESS: Copies of the policy statement 

are available from and comments should 

be returned to: 

State Justice Institute, Superior Court of 
the District of Columbia, Suite 5230, 
500 Indiana Avenue, NW., 
Washington, DC 20001 

FOR FURTHER INFORMATION CONTACT: 

John B. Pickett, Acting Executive 

Director, State Justice Institute at the 

address given above; telephone (202) 

628-0001. 

John B. Pickett, 

Acting Executive Director. 

[FR Doc. 86-28478 Filed 12-28-86; 8:45 am] 

BILLING CODE 6820-SC-M 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL ENERGY REGULATORY 
COMMISSION: 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 51 FR 44969, 
December 15, 1986. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: December 17, 1986, 10:00 
a.m. 

CHANGE IN THE MEETING: The following 
items have been added: 


Item No., Docket Nos., and Companies 

CAM-13—RM87-9-000, Confidential 
Treatment of Records and Documents Filed 
With the Commission 

ER-=1(A)—PL87. . Statement of Policy 
on Phased Electric Rate Filings 

RP-5—RP86-92-000 and 003, Northwest 
Pipeline Corporation 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-28616 Filed 12-17-86; 1:03 pm] 

BILLING CODE 6717-02-M 


FARM CREDIT ADMINISTRATION 

Farm. Credit Administration Board; 
Special Meeting 

SUMMARY: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)), of the 


forthcoming special meeting of the Farm 
Credit Administration Board (Board). 


DATE AND TIME: The meeting is 
scheduled to be held at the offices of the 
Farm Credit Administration in McLean, 
Virginia, on December 18, 1986, from 
10:00 a.m. until such time as the Board 
may conclude its business. 


FOR FURTHER INFORMATION CONTACT: 
Kenneth J. Auberger, Secretary to the 
Farm Credit Administration Board, 1501 
Farm Credit Drive, McLean, Virginia 
22102-5090 (703-883-4010). 

ADDRESS: Farm Credit Administration, 
1501 Farm Credit Drive, McLean, 
Virginia 22102-5090. 

SUPPLEMENTARY INFORMATION: This 
meeting of the Board will-be open to the 
public (limited space available). The 
matters to be considered at the meeting 
are: 

1. Consideration of Final Regulations— 


Regulatory Accounting Practices and 
Requirements 


Dated: December 16, 1986. 
Kenneth J. Auberger, 
Secretary, Farm Credit Administration Board. 
[FR Doc. 86-28563 Filed 12-16-86; 4:39 pm] 
BILLING CODE 6705-01-M 


FARM CREDIT ADMINISTRATION 


Farm Credit Administration Board; 
Regular Meeting 


Federal Register 
Vol. 51, No. 244 


Friday, December 19, 1986 


summany: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)), of a 
change in the date of the forthcoming 
regular meeting of the Farm Credit 
Administration Board (Board). 
DATE AND TIME: The meeting was 
scheduled to be held on January 6, 1987. 
The meeting has been rescheduled to be 
held at the offices of the Farm Credit 
Administration in McLean, Virginia, on 
January 15, 1987, from 10:00 a.m. until 
such time as the Board may conclude its 
business. 
FOR FURTHER INFORMATION CONTACT: 
Kenneth J. Auberger, Secretary to the 
Farm Credit Administration Board, 1501 
Farm Credit Drive, McLean, Virginia 
22102-5090 (703-883-4010). 
appress: Farm Credit Administration, 
1501 Farm Credit Drive, McLean, 
Virginia 22102-5090. 
SUPPLEMENTARY INFORMATION: Parts of 
this meeting of the Board will be open to 
the public (limited space available), and 
parts of the meeting will be closed to the 
public. Notice of the matters to be 
considered at the meeting will be. 
published in the Federal Register before 
January 15, 1987. 

Dated: December 16, 1986. 
Kenneth J. Auberger, 
Secretary, Farm Credit Administration Board. 
[FR Doc. 86-28564 Filed 12-16-86; 4:40 pm] 
BILLING CODE 6505-01-M 





Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Rule, Proposed Rule, and 
Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear 
in the appropriate document categories 
elsewhere in the issue. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Parts 1064, 1102, 1106, 1108, 
and 1126 


[Docket Nos. A0-231-A54 et al.] 


Milk in the Texas and Certain Other 
Marketing Areas; Order Amending 
Orders 


Correction 


In rule document 86-27870 beginning 
on page 44590 in the issue of Thursday, 
December 11, 1986, make the following 
corrections: 

1. On page 44591, in the first column, 
in the sixth complete paragraph, third 
line, “or” should read “of”. 


§ 1106.52 [Corrected] 


2. On page 44592,in the second 
column,in § 1106.52, the introductory 
text of paragraph (a)(6) was 
inadverently omitted. After the fifth line 
insert the following: 


* * * * * 


(6) For a plant located in any of the 
following territory in the State of Texas, 
the adjustment shall be as follows: 


* * * * * 


3. On the same page,in the same 
column, in § 1106.52 (a)(7)(i), in the fifth 
line, insert “price” between “I” and 
“effective”. 


§ 1108.52 [Corrected] 


4. On page 44592, in the third column, 
in § 1108.52 (a)(1)(iii), in the first line, 
“country” should read “county”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Parts 1065 and 1079 


[Docket Nos. AO-178-A40, AO-86-A44, and 
AOQ-295-A37] 


Milk in the Upper Midwest, Nebraska- 
Western lowa, and towa Marketing 
Areas; Decision on Proposed 
Amendments to Tentative Marketing 
Agreements and to Orders 


Correction 


In proposed rule document 86-27871 
beginning on page 44617 in the issue of 
Thursday, December 11, 1986, make the 
following correction: 

On page 44628, the last paragraph of 
the first column and the first paragraph 
of the second column should have read 
as follows: 

“The exceptions filed by Mid-Am, 
Gillette and Wells, except for Wells’ 
legal interpretation of the new 
legislation, raise points that were fully 
considered in the recommended 
decision and therefore are denied. 
However, in further response to Mid- 
Am’s exceptions, it must be noted that 
the 1.7-cent rate adopted was not based 
on the cost of moving packaged milk. As 
stated earlier, this rate is appropriate to 
reflect price alignment resulting from 
certain of the Congressionally mandated 
differentials. Also, there is no need 
demonstrated for an incentive to move 
milk from Norfolk to Omaha. The record 
does not indicate that the Omaha-area 
plants have experienced difficulty in 
obtaining milk supplies. With respect to 
the new legislation, the Food Security 
Act of 1985 does noi prescribe the 
narrow approach to setting these new 
location adjustments that Wells thinks 
Congress intended. 

With respect to proposals for a 
location adjustment at Norfolk, it would 
be inconsistent to adopt a minus 
location adjustment at Norfolk because 
Norfolk is part of the base zone. The 
mandated Class I differentials, which 
became effective May 1, 1986, were 
minimums intended by Congress to be 
applicable to the existing base zones as 
of that date. Accordingly, it would 
appear to be inappropriate to lower the 
Class I differentials at any location 
within that base zone during the two- 


BEST COPY AVAILABLE 
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year period that the differentials were 
mandated under the 1985 Act.” 


BILLING CODE 3410-02-D 


DEPARTMENT OF EDUCATION 
[CFDA No. 84.116A] 


inviting Preapplications and 
Applications for New Awards Under 
the Comprehensive Program of the 
Fund for the Improvement of 
Postsecondary Education (FIPSE) for 
Fiscal Year 1987 


Correction 


In notice document 86-27927 
appearing on page 44829 in the issue of 
Friday, December 12, 1986, make the 
following corrections: 

1. In the first column, in the second 
paragraph, in the second line, 
“reapplications” should read 
“preapplications”; and 

2. In the same column, in the third 
paragraph, in the second line, 
“preapplications” should read 
“applications”. 


BILLING CODE 1505-01-D 


ENVIRONMENTAL PROTECTION 
AGENCY 


[PP 5G3263/T533; FRL-3125-1] 


Oxyfiuorfen; Extension of Temporary 
Tolerance 


Correction 


In notice document 86-27658 
beginning on page 44517 in the issue of 
Wednesday, December 10, 1986, make 
the following correction: 

On page 44517, in the third column, 
under SUPPLEMENTARY INFORMATION, in 
the 15th line, the petition number should 
read “PP 5G3263”. Also, the comma at 
the end of the line should be deleted. 


BILLING CODE 1505-01-D 





45576-45600 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Parts 210, 229, 239, 240, 249, 
and 270 


[Release Nos. 33-6676; 34-23789; 35-24236; 
IC-15403; File No. S7-31-85] 


Proxy Rules—Comprehensive Review 


Correction 


In rule document 86-25898 beginning 
on page 42048 in the issue of Thursday, 


November 20, 1986, make the following 
corrections: 

1. On page 42052, in the third column, 
the heading for paragraph “Q.” should 
read “Jtem 9, Independent Public 
Accountants”, and “Peer Review” 
should be a subordinate heading. 





(3) Articles of incorporation and by- x 
laws. 


3. In the same table, in footnote 2, the 
seventh word should be “or”, and in 
footnote 3, “Forms S-4 of F-4” should 
read “Forms S-4 or F-4”". 


§ 240.14a-3 [Corrected] 


4. On page 42060, in the first column, 
in the eighth line of § 240.14a-3(b)(10), 
“of” should read “on”. 


§ 240.14a-101 [Corrected] 


5. On page 42064, in the second 
column, in § 240.14a-101, in the seventh 


Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Corrections 


§ 229.601 [Corrected] 


2. On page 42057, in the table, line (3) 
should read as set out below. 


Exchange Act forms 


8-K 10-Q 


line of paragraph (b) of the instructions 
to Item 5., “§ 240.14a-11" should be 
removed. 

6. On page 42070, in the second 
column, in the fifth line of Jtem 17., “of 
the security holders” should read “of its 
security holders”. 


BILLING CODE 1505-01-D 
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DEPARTMENT OF AGRICULTURE 
Food Safety and Inspection Service 

9 CFR Parts 308, 318, 320, 327, and 381 
{Docket No. 81-013F] 


Canning of Meat and Poultry Products 


AGENCY: Food Safety and Inspection 
Service, USDA. 
ACTION: Final rule. 


SUMMARY: This rule revises the Federal 


meat inspection regulations and the 
Federal poultry products inspection 
regulations by adding a number of 
provisions covering thermally (heat) 
processed meat and poultry products 
packed in hermetically sealed 
containers. The rule strengthens controls 
over the canning of meat and poultry 
products and updates the regulations in 
accordance with technological advances 
in the canning industry. Further, it 
makes Department of Agriculture 
(USDA) requirements for canned meat 
and poultry products more consistent 
with Food and Drug Administration 
(FDA) requirements for most other 
canned foods. In addition, the rule is 
based on many of the principles of the 
international code of practice for canned 
foods developed by the Codex 
Alimentarius Commission of the Worid 
Health Organization/Food and 
Agriculture Organization. 

This regulation will reduce the risk of 
public health hazards associated with 
improperly processed canned product; 
provide more uniform application of 
canning requirements by FSIS 
employees; reduce the number of 
product retentions by FSIS without 
compromising consumer safety; and 
foster the application of recognized good 
manufacturing practices. 

EFFECTIVE DATE: June 19, 1987, except 
for: § 318.305(h)(3) and § 381.305(h)(3), 
concerning the recycling and reuse of 
container cooling water, which are 
effective December 21, 1987; and 

§ 318.310 and § 381.310, concerning the 
training of supervisors, which are 
effective December 19, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Bill Dennis, Director, Processed 
Products Inspection Division, Meat and 
Poultry Inspection Technical Services, 
Food Safety and Inspection Service, U.S. 
Department of Agriculture, Washington, 
DC 20250, (202) 447-3840. 
SUPPLEMENTARY INFORMATION: 


Executive Order 12291 


FSIS has determined that this rule is 
not a major rule under Executive Order 
12291. It will not result in an annual 
effect on the economy of $100 million or 


more; @ major increase in costs or prices 
for consumers, individual industries, 
Federal, State and local government 
agencies or geographic regions; or have 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 


Effects on Small Entities 


FSIS has determined that this rule 
does not have a significant economic 
impact on a substantial number of small 
entities, as defined by the Regulatory 
Flexibility Act, Pub. L. 96-354 (5 U.S.C. 
601). The facilities and equipment 
provisions of this rule reflect current 
“state-of-the-art” conditions in the 
canning industry and are not expected 
to impose any significant regulatory 
burden on small plants, in part, because 
most federally inspected canning 
establishments are not small entities. 
FSIS solicited comments from small 
plants that, because of unusual 
circumstances, would have to make 
large capital outlays in order to comply 
with the proposed rule. No comments on 
this aspect were received. 


Background 


The Federal Meat Inspection Act (21 
U.S.C. 601 et seq.) and the Poultry 
Products Inspection Act (21 U.S.C. 451 et 
seq.) require the Secretary of Agriculture 
to administer an inspection program that 
assures consumers that meat and 
poultry products distributed in 
commerce are wholesome, not 
adulterated, and properly marked, 
labeled, and packaged. Consistent with 
that, on April 12, 1984, the Department 
published in the Federal Register a 
proposed rule titled, “Canning of Meat 
and Poultry Products” (49 FR 14636-72). 
The primary purpose of the proposal 
was to revise USDA regulations over the 
canning of meat and poultry products 
and update them in accordance with 
technological advances in the industry. 
The proposed regulations would replace 
existing USDA regulations governing the 
processing and production of thermally 
processed meat and poultry products 
packed in hermetically sealed 
containers. 

The original comment period was to 
have ended July 1, 1984; however, 
because of the length and complexity of 
the proposal, several trade associations 
requested additional time to study the 
proposal and submit comments. FSIS 
therefore published a notice in the 
Federal Register (49 FR 28252) on July 
11, 1984, granting an extension of the 
comment period to September 10, 1984. 
Because the July 11 notice contained 
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additional information clarifying the 
types of products covered by the 
proposed rule, two trade associations 
requested an additional 30 days to study 
the proposal and submit comments. On 
September 10, 1984, FSIS again 
published a notice in the Federal 
Register (49 FR 35507) extending the 
comment period to October 10, 1984. 

Before 1984, a decade of experience 
had proven the need for revising 
USDA's canning regulations. In 1971, 
botulinum toxin was found in canned 
chicken vegetable soup packed by a 
processing plant under USDA 
inspection. That incident raised 
questions within USDA about the 
effectiveness of existing canning 
regulations and inspection procedures. 
Then, in 1974 one person died from 
botulism attributed to a canned food 
packed under USDA inspection—the 
first reported death involving a USDA- 
inspected product. These incidents led 
to an indepth departmental review of 
USDA controls governing the canning of 
meat and poultry products. As a result 
of the review, the Department concluded 
that its regulations and inspection 
procedures were, in many ways, 
outmoded in terms of the technological 
changes taking place in the canning 
industry. In particular, the regulations 
did not fully address all the critical 
control points in the processing of meat 
and poultry products. Thus, in 1975 
USDA decided that its canning 
regulations needed complete revamping. 
However, because of the urgency of the 
matter, the Department issued 
instructions and guidelines to canning 
establishments and USDA employees as 
an interim measure. These publications 
addressed many of the critical control 
points in canning operations. 

On September 17, 1976, the 
Department published in the Federal 
Register a proposed rule to update its 
regulations for canned meat and poultry 
products (41 FR 40156). The proposal 
incorporated the existing regulations as 
well as the requirements in the interim 
instructions and guidelines. It also 
included certain generally recognized 
good manufacturing practices employed 
by the industry and contained in FDA 
regulations. The FDA regulations had 
been issued in January 1973 as Part 
128b, “Thermally Processed Low-Acid 
Foods Packaged in Hermetically Sealed 
Containers,” (21 CFR Part 128b). Part 
128b was later recodified as Part 113 (21 
CFR Part 113). 

The public comment period on 
USDA's 1976 proposal ended on January 
15, 1977. During the comment period, 13 
written comments on the proposal were 
received. Commenters generally agreed 
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that the canning regulations needed 
revision, but they also believed that the 
1976 proposal was not comprehensive. 
Upon review, USDA concurred and 
withdrew the proposal. 

After this decision, the Department 
continued using its interim instructions 
and guidelines as a basis for ensuring 
that consumers were receiving a safe 
and wholesome product. In 1980, the 
task of drafting a new regulatory 
proposal was initiated. On September 
18, 1981, the Department received a 
petition from the National Food 
Processors Association (NFPA) urging 
“early publication of a proposed 
regulation governing thermal processing 
of canned meat and poultry products, 
and prompt issuance of a final 
regulation taking into account the 
comments received.” NFPA argued that 
the issuance of a regulation would 
strengthen consumer protection, reduce 
the cost of USDA inspection of meat and 
poultry processing plants, and provide 
fairer, more specific, and less 
burdensome processing rules governing 
canned meat and poultry products. 
USDA continued its work on a proposal 
and on April 12, 1984, issued a new 
notice of proposed rulemaking (49 FR 
146386). 


Discussion of Comments 


FSIS received 16 comments on the 
April 1984 proposed rule. Six were from 
canning establishments; 7 were from 
trade associations of which 3 were 
requests for an extension on the 
comment period; 1 was from a 
consulting laboratory; 1 was from a 
foreign canning establishment; and 1 
was from a foreign government meat 
inspection service. Most of the 
comments were technical in nature and 
were directed toward specific sections 
of the proposed regulations. Some of the 
comments, however, were of a general 
nature and affected the scope of the 
proposed regulations. The following 
discussion will first address the general 
comments and will then respond to the 
specific comments on a section-by- 
section basis. 


General Comments 


Types of Products Covered by the Rule 


Four commenters argued that the final 
rule should not cover “keep- 
refrigerated” products because, by 
definition, these products are not shelf 
stable (commercially sterile). One 
commenter suggested that, if regulations 
are necessary, keep-refrigerated 
products should be covered in a 
separate rulemaking procedure. This 
commenter also pointed out that a 
separate rule could be directed 


specifically to product formulation, 
proper heat treatment, and proper 
refrigeration after processing. 

FSIS agrees that keep-refrigerated 
products should not be included in the 
same rule as shelf stable products and 
has revised the final rule to exclude this 
class. The Agency will consider issuing 
regulations covering keep-refrigerated 
products at.a later date, and there will 
be no further discussion of this subject 
hereafter. 

One of the four commenters also 
argued that acidified low acid products 
should be excluded from the final rule 
because many of the requirements in the 
proposed rule are excessive if applied to 
these products. Another stated that the 
requirements were excessive but also 
believed that it is not inappropriate to 
include acidified low acid foods in a 
regulation covering low acid products 
because both are commercially sterile. If 
acidified products are retained in the 
final regulation, this commenter 
suggested incorporating additional 
language pertaining to the necessary 
controls for such products. The 
commenter also noted that comments 
should then be solicited on the revision. 

FSIS agrees with the second 
commenter that it is appropriate for the 
final rule to include both low acid and 
acidified low acid canned products 
because both types of products are 
packaged in hermetically sealed 
containers and are intended to be shelf 
stable at room temperature. Like low 
acid canned products, acidified low acid 
canned products that are improperly 
processed can represent a major public 
health threat. Thus, acidified low acid 
products should be subject to the same 
stringent controls as low acid products. 
FSIS believes, however, that the rule is 
adequate to cover acidified low acid 
products and does not believe that 
additional language is necessary at this 
time. 


The Use of Mandatory (Shalls) Versus 
Advisory (Shoulds) Statements 


Four commenters expressed concern 
that the proposed rule contains only 
mandatory statements and noted that 
FDA regulations sometimes include 
advisory statements that are intended as 
recommended good manufacturing 
practices. They objected to USDA’s use 
of mandatory statements in instances 
where FDA uses advisory language, 
arguing that advisory statements 
provide a flexibility that makes 
technological advances possible without 
the cumbersome procedure of amending 
the regulations. They also argued that 
USDA should not make advisory 
statements or recommendations 
mandatory. 
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One commenter also pointed out that 
basic canning principles are the same 
for meat and nonmeat products. The 
commenter urged uniformity between 
FDA and USDA regulations so that 
schools that train industry personnel in 
canning technology and procedures can 
use the same textbooks and other 
materials for employees in meat and 
nonmeat plants. 

FSIS generally agrees with these 
arguments. For the most part, it has 
incorporated advisory statements or 
recommended practices in specific 
subsections of the regulations 
recommended by the commenters. FSIS 
believes, however, that it is necessary to 
retain mandatory language in certain 
instances to take into account the 
experience gained since the FDA 
regulations were adopted. These cases 
are addressed under the discussion of 
comments on specific subsections. 


Request To Rescind Bulletins Relating 
to Canned Meat and Poultry Products 


Three commenters pointed out that a 
final rule should supersede all existing 
FSIS bulletins and notices relating to 
canned products, and one also argued 
that the final rule should eliminate the 
need for future FSIS notices pertaining 
to canning. FSIS agrees that existing 
bulletins and notices relating to canned 
meat and poultry products can be 
rescinded and intends to rescind them 
after the effective date of this final rule. 
FSIS may find it necessary in the future, 
however, to issue additional instructions 
to field personnel regarding the 
implementation of the canning 
regulations, and these instructions could 
be issued as FSIS notices or directives. 


Confidential Information 


Noting that the proposed rule would 
have required that certain documents 
containing trade secrets be made 
available to inspectors, five 
organizations expressed concern that 
such confidential information might be 
copied and removed from plants. The 
commenters requested that the final rule 
indicate clearly that inspectors may not 
remove such materials unless the 
removal is justified and is authorized by 
FSIS supervisory personnel. 

FSIS is concerned about maintaining 
the confidentiality of trade secrets—an 
issue that involves all aspects of 
inspection and is not restricted to 
canning establishments. Because 
confidentiality is a general issue, the 
Agency has issued FSIS Directive 4735.6, 
which addresses the safeguarding of 
confidential business information of all 
establishments and provides sufficient 
guidance on this matter. 





Terminology 


The proposed rule contains references. 
to both FSIS program employees. and 
inspectors. Several commenters urged 
that the final rule not include both terms 
and that uniform terminology be used 
throughout. 

FSIS has examined all sections of the 
proposed rule and has found that the 
term “program employee” is used in 
almost all cases. The term “inspector” is 
used only in conjunction with routine 
inspection procedures in which other 
FSIS employees are not normally 
involved and indicates to 
establishments the appropriate FSIS 
employee to whom information should 
be provided. The term “inspector” has 
been retained in such instances. 


Clarifications 


Minor editorial changes have been 
made for clarity, but the changes do not 
alter the requirements. 


Specific Comments 


The following discussion deals with 
comments on specific subsections of the 
proposed rule. Subsections have been 
added and deleted from the proposal on 
the basis of some of the comments, and 
the final rule has been recodified to 
reflect these changes. In some instances, 
it was also necessary to relabel and 
transfer subsections within sections be- 
cause of suggested changes accepted by 
FSIS. 


Sections 318.300 and 381.300 
Definitions 


Two commenters suggested that the 
final rule include a definition of 
abnormal containers and also proposed 
the wording. FSIS has accepted the 
suggestion, and a definition of an 
abnormal container has been added to 
the final rule. In order to accomplish this 
inclusion, the definition appears in 
subsection (a) of §§ 318.300 and 381.300, 
and the other definitions have been 
recodified accordingly. 

(a) Acidified low acid product. Five 
commenters said that the requirement to 
acidify products within 24 hours after 
the completion of the thermal process is 
unnecessarily restrictive. One suggested 
modifying the time requirement with the 
phrase “unless data are available to 
indicate that a longer time period is safe 
and appropriate.” Some commenters 
also argued that the designated 
processing authority should be given the 
responsibility for determining the 
acidification time period. FSIS agrees 
with these suggestions and has modified 
the final rule accordingly. 

(b) Bleeders. One commenter 
suggested that the definition include 


condensate as a possible discharge. 
FSIS concurs and has added condensate 
to the list of discharges. 

(e) Come-up time. Six commenters 
suggested that the point at which come- 
up time ends be defined as the start of 
process timing. Another suggested 
qualifying “venting time” with the 
phrase “if applicable.” These 
suggestions have been incorporated in 
the final rule. 

(f) Critical factor. Three commenters 
stated that the proposed definition was 
too general and recommended that it be 
revised to indicate that a critical factor 
affects the adequacy of the process 
schedule. This change has been made. 
An explanatory phrase has also been 
added to indicate that critical factors 
are established by processing 
authorities. 

(g) Designated authority. Four 
commenters noted that more than one 
designated authority can be used and 
suggested that this fact be 
acknowledged by inserting “(s)" after 
the words “person” and “organization.” 
FSIS concurs and has revised the 
subsection accordingly. One commenter 
also pointed out that the term 
“processing authority” is more widely 
used in the industry and suggested that 
this term be substituted for “designated 
authority” throughout the final rule. FSIS 
agrees, and the term “designated 
authority” has been changed to 
“processing authority” and recodified as 
subsection (q). Language indicating that 
the processing authority is designated 
by the establishment has been retained. 

(h) Gross headspace. Six commenters 
requested that the definition be changed 
to allow measurement of gross 
headspace from the flange of unsealed 
cans. They pointed out that this 
procedure is a widely accepted industry 
practice. FSIS agrees and has included 
this measurement in the definition. 

(i) Semirigid container. Two 
commenters believed that the definition 
could be misinterpreted to include 
drawn-aluminum containers and 
suggested that the definition be revised. 
The Agency disagrees. It was intended 
that the definition be comprehensive 
enough to include some of these 
containers because new types of drawn- 
aluminum containers are considered 
semirigid. For example, thinly drawn 
aluminum trays have recently been 
developed for packaging shelf stable, 
low acid meat and poultry products. 
FSIS wants to make it clear, however, 
that the definition is not intended to 
include traditional drawn-aluminum 
containers currently being used to 
process shelf stable products such as 
those with pull tops used to pack Vienna 
sausages. 
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Flexible container. Two commenters 
pointed out that strict interpretation of 
the proposed definition could include 
large, rectangularly-shaped cans. They 
suggested that the adverb “significantly” 
be added before the verb “affected” to 
clarify the intent of the definition. FSIS 
concurs and has made. this addition. 

(k) Incubation tests. One commenter 
suggested that the definition be revised 
to indicate that samples of product are 
tested. FSIS has not accepted this 
suggestion because entire lots are 
sometimes tested; the proposed 
definition allows for both possibilities. 

(1) Initial temperature. Five 
commenters suggested rewording the 
proposed definition to permit various 
methods of measurement, including 
measurement of unsealed containers. 
One suggested that FDA language be 
adopted. FSIS has made the definition in 
the final rule more general than the 
proposed definition to permit a variety 
of methods. to be used, but has not 
adopted the FDA definition, which is too 
specific regarding methodology. 

(m) Low acid product. Four 
commenters objected to the inclusion of 
a specific time requirement for 
measuring pH after thermal processing. 
FSIS has concluded that the use of a 
time period in the definition is indeed 
inappropriate because low acid products 
are not subjected to an acidification 
process. Thus, the pH of low acid 
products, by definition, is above 4.6 at 
all times during thermal processing and 
storage. For that reason, the time 
element has been eliminated in the final 
rule. 

(n) Maximum pH. Two commenters 
suggested revising the definition to 
make the time when pH is measured 
flexible. Still another commenter 
suggested that the term be deleted 
because it provides no additional 
information. FSIS agrees that inclusion 
of the term is not needed and has 
deleted this definition from the final 
rule. 

(p) Process schedule. One commenter 
suggested that the phrase ‘“‘as specified 
by the designated authority” be added 
to the end of the definition. In the final 
rule, the definitions of the terms “critical 
factors” and “thermal process” indicate 
that these two factors are specified by 
the designated processing authority. 
Because the process schedule is made 
up of the two factors, FSIS believes that 
it would be redundant to add the 
suggested phrase to the definition of 
process schedule. The proposed 
definition, however, has been modified 
to reflect the elimination of keep- 
refrigerated products from the final rule. 
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(u) Shelf stability. Two commenters 
suggested that the term “commercial 
sterility” be substituted for the term 
“shelf stability,” arguing that 
commercial sterility is widely used in 
the industry. FSIS has retained the terms 
“shelf stability” and “shelf stable” in the 
final rule. The Agency believes that 
these terms are more definitive than the 
suggested revision and are 
understandable to industry and 
consumers alike. The definition given in 
the final rule makes it clear that the 
terms are synonymous with commercial 
sterility and commercially sterile. 

(v) Sterilization temperature. One 
commenter suggested that an “(s)” be 
added to the phrase “minimum 
temperature” because some process 
schedules list more than one processing 
temperature. Two commenters also 
suggested qualifying that phrase by 
adding ‘of the heating medium” to 
clarify the definition. FSIS concurs with 
these comments and has made the 
suggested changes. 

A commenter suggested that 
subsection (w), “sterilization time,” be 
called “process time.” FSIS has 
accepted this change (see item (w) 
below). For consistency, subsection (v), 
“sterilization temperature,” has also 
been redesignated as “process 
temperature” and recodified as 
subsection (0). 

(w) Sterilization time. Six commenters 
recommended numerous changes in 
wording to make the definition 
applicable to different retort systems. In 
keeping with these suggestions, FSIS has 
simplified the definition so that it will be 
somprehensive enough to cover all 
processing systems. One commenter 
also suggested “sterilization time” be 
renamed “process time” to conform to 
industry usage. FSIS concurs. 
Subsection (w), “sterilization time,” has 
been redesignated as “process time” 
and recodified as subsection (p) of the 
final rule. 

(x) Thermal process. Two commenters 
suggested substituting the term 
“commercially sterile” for “shelf stable.” 
FSIS has rejected these comments. (See 
discussion of comments to the definition 
of the term, ‘‘shelf stability.”) Another 
commenter requested that an “(s)” be 
added to the words “time” and 
“temperature” because some process 
schedules list more than one time and 
temperature. FSIS concurs and has 
made the suggested change. 

The same commenter recommended 
that a third item—any other factors 
specified by the processing authority— 
be added to the list of factors quantified. 
FSIS has rejected this comment as 
redundant hecause such wording is 
included in the definition of “critical 


factor”, and that definition is 
incorporated in the definition of 
“process schedule.” 

(y) Venting. One commenter 
recommended that the phrase “and low 
temperature areas” be inserted after the 
word “air” in the proposed definition. 
FSIS believes that this addition would 
be redundant and thus has not accepted 
the suggestion. 


Other Comments 


One commenter suggested that a 
definition of an indicating temperature 
device be added to the final rule. This 
recommendation has not been accepted 
because §§ 318.305(a)(1) and 
381.305(a)(1) give examples of these 
devices. Those subsections have been 
drafted in general terms to include 
devices that exist today or that may be 
developed in the future. 

Another commenter suggested that the 
term “‘qualified individual” be 
substituted for “closure technician” 
throughout the final rule. The term 
“closure technician” appears only in 
§§ 318.301 and 381.301; thus, this 
recommendation is addressed under 
§§ 318.301(b)(1) and 381.301(b)(1). 


Sections 318.301 and 381.301 
Containers and Closures 


(a) Examination and cleaning of 
empty containers. 

(1) Four commenters recommended 
the addition of language to indicate that 
the section will not require the 
examination of all empty containers. 
One suggested adding the phrase “in 
accordance with an appropriate 
sampling plan.” 

FSIS agrees and has modified the final 
rule to clearly indicate that a 100% 
examination of empty containers, 
closures, and flexible rollstock is not 
required. The intent of this requirement 
is to increase the assurance that empty 
containers are clean and free of 
structural defects. Therefore, the Agency 
has added an advisory statement 
indicating that an examination based on 
a statistically-drawn sample of 
containers, closures or flexible rollstock 
would be acceptable. In addition, one of 
the four commenters suggested using the 
word “evaluated” rather than 
“examined” and making such 
evaluations a recommended practice. 
FSIS rejects both suggestions. The 
Agency has documented a significant 
number of spoilage incidents that were 
directly attributable to container 
manufacturing defects. Also, in the 
absence of any compelling reason put 
forth by the commenter to change the 
word “examined” to “evaluated”, the 
suggested word change was not 
accepted. 
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Another commenter suggested 
qualifying the phrase “free from 
structural defects” with the clause 
“which may affect product or container 
integrity.” While the commenter did not 
provide a rationale, the Agency believes 
the recommendation was meant to 
exclude those defects of containers, 
closures, and flexible pouch rollstock 
that are not likely to affect the integrity 
of the product or the hermetic condition 
of a filled and sealed container. FSIS 
agrees and has incorporated the 
proposed wording into the final rule. 

(2) One commenter asked whether 
this subsection precludes the use of 
jumble storage bins for cans. It does not, 
but FSIS recommends against the use of 
this type of storage because it increases 
the possibility of damaging containers. 

(3) Three commenters said that the 
language relating to methods of cleaning 
was too restrictive and would preclude 
alternative cleaning methods. One 
commenter suggested that the following 
wording be substituted: “Prior to filling, 
rigid containers shall be cleaned 
appropriately to prevent incorporation 
of foreign matter into the finished 
product.” FSIS has accepted this 
language except that the word 
“appropriately” has been deleted as 
unnecessary and “prior to” has been 
rejected as too vague. The sentence in 
the final rule now reads “Just before 
filling, rigid containers shall be cleaned 
to prevent incorporation of foreign 
matter into the finished product.” 

(b) Closure examinations for rigid 
containers (cans). 

(1) Visual examinations. One 
commenter requested that the definition 
of closure technician be expanded in the 
first sentence to include his/her 
designee. FSIS understands this need; 
however, if the comment is accepted as 
received, untrained individuals could be 
designated by the establishment to 
perform the duties of the closure 
technician. Therefore, a definition of a 
closure technician has been included in 
§§ 318.300 and 381.300. The definition 
provides for the establishment to 
designate any individuals to perform the 
duties of the closure technician provided 
such individuals have been identified by 
the establishment as being properly 
trained. 

One commenter urged that the time 
interval between required visual 
examinations be changed from 30 
minutes to 60 minutes. Two other 
commenters argued that requiring visual 
examinations every 30 minutes should 
be made a recommended practice. 
While it is the establishment's 
responsibility to visually examine cans 
for defects, the time interval between 
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examinations is dependent upon such 
factors as production volumes, line 
speeds, and equipment. Therefore, FSIS 
has accepted the latter suggestion and 
has incorporated language offered by 
one of the commenters into the final 
rule. 

Two commenters also suggested that 
the first sentence of the subsection be 
reworded to indicate that the entire 
external can surface must be examined, 
including the double seams formed by 
each closing machine head. FSIS has 
accepted this suggestion and has 
incorporated it into the final rule. For 
clarification, FSIS has also added the 
requirement that such examinations 
must be performed on at least one 
container from each closing machine 
head and that the observations, along 
with any corrective actions taken, must 
be recorded by the closure technician. 

Another commenter suggested that the 
phrase “container closure technician” be 
replaced by “qualified individual.” 
Although the individual performing such 
functions should indeed be properly 
trained and supervised, FSIS has 
rejected this comment because the use 
of such a phrase would raise questions 
about appropriate qualifying criteria and 
who serves as the qualifying authority. 
Furthermore, a definition for a closure 
technician has been added to the final 
rule. The Agency believes that the 
definition would allow an establishment 
ample latitude in designating individuals 
to perform those activities required by 
this section. 

(2) Teardown examinations of double 
seams. One commenter urged that the 
entire subsection be reserved and 
remain open for comment and 
modification until the industry position 
is finalized through the Can 
Manfacturers Institute/National Food 
Processors Association (CMI/NFPA) 
Container Integrity Task Force. 

FSIS has rejected this comment 
because the Agency considers closure 
examinations for rigid containers a 
critical part of this rule and one that 
cannot be held in reserve. The 
requirements of this subsection are 
consistent with FDA regulations and 
Codex recommendations and are 
considered the minimum measures that 
must be taken by establishments to 
ensure container integrity. Once the 
CMI/NFPA Container Integrity Task 
Force completes its work, FSIS will 
evaluate the contents of this subsection 
to determine if changes are necessary. 

Four commenters argued that the 
requirement that a seam teardown be 
conducted at least every 4 hours or 
within a coding period is excessive if, 
for example, the code changes by retort 
load. FSIS has accepted this comment 


and has revised the final rule to delete 
the reference to coding period. 

Two commenters argued that can 
manufacturers’ specifications are only 
guidelines and should not be considered 
as rigid “go” or “no-go” situations. The 
commenters suggested that the term 
“guidelines” be used in place of 
“specifications.” FSIS agrees with this 
comment and has added the term 
“suidelines” to the final rule but has 
also retained the word “specifications” 
to indicate clearly that the guidelines 
are intended to be actual dimensional 
measurements of the various double 
seam components. 

Three commenters argued that double 
seam teardown examinations of the can 
manufacturer's end (i.e., the end of the 
container completed by the can 
manufacturer) should not be required 
after the containers are filled and sealed 
when: (1) Double seam teardowns are 
conducted on the can manufacturer's 
end during incoming empty can 
inspection; or, (2) cans are self- 
manufactured (i.e., made by the official 
establishment) and the can plant 
records are made available for review. 
The commenters offered wording to 
clarify this requirement in the final rule. 
FSIS has accepted these comments and 
the substance of the proposed wording 
and has revised the final rule 
accordingly. 

One commenter requested that FSIS 
consider the possibility that an ink code 
could be applied to the manufacturer's 
end of the can. FSIS has accepted this 
comment and has revised the subsection 
to distinguish between the “‘packer’s 
end” and the “manufacturer’s end” of 
the container. The “packer's end” is the 
end closed by the official establishment 
after the container is filled. 

In addition to the above changes, FSIS 
has included in the final rule a good 
manufacturing practice recommendation 
using the word “should” which states 
that additional teardowns on the 
“packer’s end” should be conducted at 
the beginning of production, 
immediately after a can jam, and after a 
closing machine adjustment. 

(i)(a@) Micrometer measurement. Five 
commenters recommended that only the 
maximum and minimum seam 
measurements be recorded. FSIS has 
accepted this recommendation and 
adjusted the language of the final rule 
accordingly. Can seam dimensions 
found to be within the manufacturer's 
specifications indicate that a double 
seam has been properly formed. 
However, dimensional measurements 
that approach or are beyond the upper 
or lower limits established by the 
manufacturer are a signal of a potential 
problem. Therefore, the Agency believes 
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that while it is critical to record the 
maximum and minimum values, the 
recording of other values is 
unnecessary. One commenter correctly 
pointed out that seam measurements 
should be taken at least one-half inch 
from the side seam juncture. This 
language has been incorporated in the 
final rule. The same commenter 
suggested modifying the language to 
clarify that the measurement is applied 
to cylindrical cans. This suggestion has 
been accepted. In addition, the 
commenter proposed that the optional 
measurements and calculations of 
overlap be deleted as they may give 
inaccurate results because of container 
variables and other double seam 
characteristics. FSIS has accepted this 
recommendation and deleted the 
optional measurements. 

Four commenters recommended that 
the measurement of end plate or cover 
thickness be deleted because the 
measurement is needed only for the 
calculation of overlap. FSIS agrees and 
has deleted the requirement from the 
final rule. 

(i)(b) Seamscope or seam projector. 
One commenter recommended that 
optional measurements be deleted. FSIS 
has accepted this recommendation 
because these optional measurements 
are not considered critical when 
evaluating double seams by the 
micrometer method. The commenter 
also suggested adding wording to 
indicate that the measurement applies to 
cylindrical containers. This suggestion 
has been adopted. 

(ii) Seam tightness. One commenter 
recommended changing the wording of 
the subsection to “. . . shall be stripped 
to assess the degree of wrinkle or 
otherwise evaluated to assess seam 
tightness.” The commenter argued that 
complete pressure ridges are not always 
obtained in the case of certain closing 
machines or containers. While FSIS 
agrees with this argument, it believes 
that, at a minimum, the seams must be 
stripped to determine the degree of 
wrinkling. Moreover, the Agency 
believes the phrase “or otherwise 
evaluated to assess seam tightness” is 
ambiguous and unacceptable as an 
alternative to stripping the seam. 
Therefore, the language in the final rule 
has been revised to reflect the need to 
strip the seam. 

(iii) Side seam juncture rating. One 
commenter suggested the substitution of 
more precise language concerning the 
rating of the juncture of cans having side 
seams. This suggestion has been 
incorporated into the final rule. 

(iv) Examination of rectangular and 
square containers. One commenter said 
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that it is premature for FSIS to attempt 
to establish fixed measurement points 
on irregular-shaped containers and 
recommended that the paragraph be 
deleted. In its place, the commenter 
suggested amending certain other 
subsections to include general methods 
of measuring noncylindrical containers. 

Because of the variety of container 
types, FSIS agrees that it may be unwise 
to specify fixed measurement points for 
noncylindrical containers. Rather than 
amending other subsections as 
suggested by the commenter, FSIS has 
combined proposed subsections {b}(2) 
(iv) and (v) into a single subsection 
covering the examination of all 
noncylindrical containers. The 
combined subsection appears as 
subsection (b)(2){iv) in the final rule. 
The intent of the commenter's suggested 
wording has been incorporated into this 
new subsection. 

(v) Examination of “D’-shaped and 
irregular-shaped containers. This 
subsection has been combined with 
subsection (b){2){iv) and appears as 
subsection (b)(2){iv) in the final rule. See 
comments under subsection (iv) above. 

(c) Closure examinations for glass 
containers. 

(1) Visual examinations. One 
commenter urged that the subsection be 
revised to require that visual 
examinations be conducted with 
sufficient frequency to ensure proper 
closure and that the requirement that 
these examinations be conducted at 
least every 30 minutes of continuous 
closing operation should be made a 
recommended practice. FSIS has 
accepted this comment and has 
incorporated this language into the final 
rule. An appropriate time interval 
between visual examinations will vary 
with production volumes, line speeds, 
and the like. Therefore, while the final 
rule will require visual examinations of 
glass containers, it will be the 
establishment's responsibility to 
determine the appropriate time interval 
that will ensure proper closure. 

Another commenter suggested that the 
visual examinations be conducted of the 
entire container as well as the closure. 
FSIS agrees with this comment and has 
added language to the final rule to 
require that in addition to examining the 
closure, the container closure technician 
shall examine the entire container for 
defects likely to affect the hermetic 
condition of the container. 

For consistency with the requirements 
of subsection (b)({1) in §§ 318.301 and 
381.301, FSIS has added a requirement 
to this subsection that when closure 
defects are observed, corrective actions, 
such as adjusting or repairing the 


closing machine, shall be taken and 
recorded. 

{2) Closure examinations and tests. 
One commenter questioned whether or 
not the closure examinations must be 
conducted before or after retorting. FSIS 
believes it is the responsibility of the 
establishment to determine whether a 
particular test is performed before or 
after thermal processing, and the final 
rule has been revised accordingly. 
Language indicating when additional 
closure examinations should be made 
has also been added for consistency 
with subsection {b)(2) above. 

(d) Closure examinations for semirigid 
and flexible containers. 

(1) Heat seals—{i} Visual 
examinations, One commenter argued 
that it is not necessary to record normal 
observations but only the type and 
number of defects. This comment is 
addressed at the beginning of the 
discussion of § § 318.306 and 381.306. 

One commenter argued that the 
adoption of this subsection should 
eliminate the need for MPI Bulletin 75-4. 
As stated in the General Comments 
section of this preamble, FSIS intends to 
rescind all MPI bulletins and notices on 
thermal processing after the effective 
date of this final rule. 

Another commenter stated that the 
subsection could be interpreted as 
requiring 100 percent visual inspection 
of containers before and after thermal 
processing and requested that a 
statistical sampling. be allowed. FSIS. 
agrees with this comment and has 
revised the final rule to allow the use of 
appropriate sampling procedures. The 
intent of this requirement is to increase 
the assurance that semirigid and flexible 
containers are properly sealed and free 
of obvious defects. Therefore, the 
Agency has added an advisory 
statement indicating that an 
examination based on a statistically- 
drawn sample of containers would be 
acceptable. 

Another commenter suggested that the 
term “closing machine” should be 
changed to “sealing machine.” FSIS has 
accepted this comment and revised the 
final rule accordingly. 

(ii) Physical tests. One commenter 
urged that the subsection be revised to 
indicate that physical tests shall be 
conducted with sufficient frequency to 
ensure consistent and reliable hermetic 
seals and that such tests should be 
conducted at intervals not to exceed 2 
hours. 

FSIS concurs with this comment and 
has revised the final rule accordingly 
because the change would make this 
subsection more uniform with other 
subsections that deal with physical 
examinations of containers. Also, for 
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uniformity, FSIS has added a 
requirement to the final rule that the 
establishment's acceptance guidelines 
for each test performed shall be on file 
and shall be available for review by 
Program employees. 

One commenter suggested that the 
term “burst strength” test be changed to 
“pressurization/hold” test, while a 
second commenter stated that the bond 
strength test is not necessary after 
thermal processing. FSIS has not 
accepted these comments because the 
tests are given in the final rule only as 
examples and are not intended to 
represent all possible tests that could or 
should be used to ensure the integrity of 
the hermetic seals. 

(iii) Because of the revisions made to 
subsections {d}{1){i) and (d){1){ii), 
subsection (d)(1}{iii) of the proposal has 
been deleted from the final rule. 

(2) One commenter suggested that this 
subsection be revised by adding the 
phrase “plus any additional 
measurements specified by the 
container manufacturer.” FSIS agrees 
because: these new types of containers 
may require additional measurements, 
beyond those required for double seams. 
on metal containers, to assess the 
adequacy of the double seams. The. 
same commenter also recommended 
that the subsections be expanded to 
include flexible containers with double 
seams. While FSIS is not aware of any 
flexible containers with double seams, 
this fact does not preclude their 
development. Therefore, this suggestion 
has been accepted: 

(e) Container coding. 

Three commenters argued that the 
product name should not be required in 
the code mark if it is lithographed or 
printed on the container. FSIS agrees 
with this comment and has added 
language to the final rule to indicate that 
the code mark need not identify the 
product if the product name is 
lithographed or printed elsewhere on the 
container. 

One commenter suggested that the 
phrase “each hermetically sealed 
container of low-acid processed food” 
be substituted for the word “container.” 
FSIS has rejected this comment because 
the Agency believes that the word 
“container”, as used in this rule, applies 
only to the immediate container (defined 
in §§ 301.2(xx) and 381.1{b)(22)) of 
hermetically sealed low acid and 
acidified low acid product. 

Another commenter suggested that the 
phrase “as a minimum” be added to the 
second sentence to allow the packer the 
option of including additional 
information in the code. FSIS agrees and 
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has incorporated this phrase into the 
final rule. 

(f} Handling of containers after 
closure. 

(1) Five commenters argued that the 
proposed subsection contains vague 
requirements that may hinder normal 
operations if inspection personnel 
misinterpret it. The commenters 
requested that the subsection be either 
deleted or revised to make the 
requirements advisory. FSIS agrees in 
part with this comment and has made 
the second sentence of the subsection 
advisory. FSIS has retained the 
mandatory language in the first 
sentence, however, because the Agency 
believes that it is essential to protect 
containers and closures from damage 
that could affect the hermetic seal. 

(2) One commenter argued that this 
subsection should be deleted because 
the commenter considers the time lapse 
between closure and the start of thermal 
processing a question of product quality 
rather than product safety. FSIS rejects 
this position because holding 
unprocessed products for extended 
periods may cause adulteration. There 
have been several documented incidents 
of incipient spoilage in canned products 
resulting in illnesses from 
staphylococcal enterotoxin. Holding 
product for an extended period of time 
could allow the growth of 
Staphylococcus and the production of 
enterotoxin. 


Sections 318.302 and 381.302 
Processing 


Sections 318.302(b) and 381.302(b) 
Establishing process schedules. 

Four commenters expressed concern 
that subsections (1) and (2) were too 
specific regarding procedures that must 
be followed to develop process 
schedules. One argued that the work of 
processing authorities is not within the 
scope of the regulation. All offered 
alternative versions for subsections (1) 
and (2). For example, two commenters 
suggested that the subsections be 
combined in the following general 
statement: “The establishment through 
its designated authority shall develop a 
process schedule for each of its canned 
meat products. Complete records 
concerning all aspects of the 
determination of the process schedule, 
including any associated incubation 
tests, shall be prepared and retained by 
the designated authority. These records 
shall be made available by the 
establishment upon request of the 
Administrator.” 

Two of the four commenters also 
addressed the proposed requirement 
that the processing authority evaluate 
the adequacy of the process schedule if 


Thermal 


any change is made in product 
formulation, ingredients, or treatments. 
One argued that the requirement should 
apply only to changes not already 
covered by the process design. The 
other suggested that any changes that 
may affect the adequacy of the process 
schedule could be verbally described to 
the processing authority, who could 
assess the significance of the change. 

FSIS has revised subsections (1) and 
(2) to take into account the substance of 
most of the comments. The subsections 
have been condensed to reflect the 
general comments that the proposed 
subsection was too specific regarding 
the development of the process 
schedule. For clarity, a new subsection 
(3) has been added to the final rule; the 
subsection incorporates the provisions 
of subsection (2) of the proposed rule 
regarding maintenance of process data 
and the availability of the data to the 
Administrator of FSIS. However, FSIS 
rejects using the phrase “. . . shall be 
prepared and retained by the designated 
authority.” The Agency's regulatory 
authority does not extend over work 
performed by independent processing 
authorities. Therefore, it is incumbent 
upon the establishment to make 
available, upon request, all records 
associated with the development or 
determination of a process schedule. 

Sections 318.302(c) and 381.302(c) 
Submittal of process information. 

Three commenters argued that it was 
an unnecessary burden to require 
establishments to provide inspectors 
with copies of process schedules and 
related documentation and suggested 
that the requirement be reworded to 
indicate that the establishment shall 
make available to the inspector for 
review a copy of the letter or other 
written communication from the 
processing authority recommending 
process schedules and associated 
critical factors. 

FSIS agrees that copies of letters or 
other written communications from the 
establishment's processing authority 
need not be provided to the inspector 
but may be maintained on file by the 
establishment provided that the 
inspector has easy and ready access to 
them for review. The establishment, 
however, must provide the inspector 
with a list of process schedules for each 
product and each container size so that 
the inspector can monitor the firm's 
processing operation effectively. The list 
must include any alternate process 
schedules recommended by the firm's 
designated processing authority as well 
as any critical factors associated with 
the process schedule. Letters or other 
written communications maintained on 
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file by the establishment would be used 
to verify the list of schedules provided. 

Two commenters urged that 
establishments not be required to submit 
process schedules to the inspector for 
experimental products not intended for 
sale or distribution. FSIS agrees with 
this comment and has revised the final 
rule to reflect this concern. However, 
when experimental product is packed, 
the inspector must be informed of such 
work and all experimental product must 
be clearly marked and cannot be 
distributed in commerce. The 
commenters also suggested that the 
phrase “the retort venting procedures for 
pressure processing in steam or steam 
air” be replaced by “the retort come-up 
operating procedure.” FSIS concurs with 
the commenters because the 
recommended change is more inclusive 
and covers other thermal processing 
systems besides those that use steam or 
steam/air under pressure. 


Sections 318.303 and 381.303 Critical 
Factors and the Application of the 
Process Schedule 


One commenter recommended that 
the list of critical factors be deleted from 
the final rule, arguing that the list is not 
complete and does not reflect the most 
common critical factors related to 
thermal process schedules. 

FSIS has retained the list of critical 
factors in the final rule because the rule 
states that the items are given only as 
examples. FSIS.is aware that there may 
be additional critical factors identified 
by processing authorities, but the 
Agency believes those included in the 
list are representative of factors 
associated with thermal processing. If 
additional factors are identified in a 
process schedule, the establishment 
must also measure, control, and record 
those factors to ensure that they remain 
within the limits specified in the process 
schedule. 

A second commenter suggested that 
the air-flow rate and forced recirculation 
flow rate listed as critical factors for 
steam/air retorts be combined as the 
heating medium flow rate. FSIS has 
accepted this suggestion because the 
term is considered to be more 
encompassing than either “air-flow rate 
or “forced recirculation flow rate.” 

Another commenter suggested that the 
maximum thickness of semirigid 
containers not be listed as a possible 
critical factor because, the commenter 
argued, the shape and contour of 
semirigid containers are not affected by 
the enclosed product and because the 
maximum thickness will not affect the 
process schedules. Again, the items in 
the list are given only as examples of 
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critical factors. In the case of semirigid 
containers for which laminants.are used 
as closures, it is possible that container 
thickness could be affected by thermal 
processing. In those cases, maximum 
thickness could be a critical factor. 
Thus, FSIS has retained the example in 
the final rule, although the Agency 
recognizes that it would not apply to all 
container types. 


Sections 318.304 and 381.304 
Operations in the Thermal Processing 
Area 


(a) Posting of processes. 

One commenter suggested that the 
rule be revised to allow the posting of 
operating processes instead of the 
process schedules recommended by the 
designated processing authority. FSIS 
has accepted this suggestion with the 
understanding that operating process 
schedules are more stringent than 
process schedules recommended by 
processing authorities. 

Another commenter suggested that the 
phrase “retort operating procedures” be. 
substituted for “venting procedures 
(where applicable).” Presumably, the 
comment was meant to make the rule 
apply to all types of retort systems 
rather than to steam retorts only. FSIS ° 
recognizes this need and has modified 
the language of the final rule to include 
all necessary operating procedures. 

(b) Process indicators and retort 
traffic control. 

One commenter argued that the use of 
process indicators should not be 
required for products in flexible 
containers that can be visibly identified 
as processed. 

FSIS believes that this comment was 
meant to pertain to keep-refrigerated 
products, which have been removed 
from the final rule. The Agency is not 
aware of any transparent flexible 
containers currently in use for shelf 
stable meat and poultry products. If they 
are in use, process indicators are still 
appropriate as an added safeguard. 
Therefore, the proposed language has 
been retained in the final rule. 

(c) Initial temperature. 

A commenter argued that this 
subsection should not apply to canned 
cured meat products because the initial 
temperatures of such products generally 
do not vary before thermal processing. 
The commenter states that the 
requirement should be applied only to 
products for which initial temperatures 
are specified in the process schedule. 

Although it may be true that the initial 
temperatures of some products do not 
vary, FSIS nevertheless considers the 
product initial temperature to be an 
essential part of all process schedules 
and requires that it be included in the 


schedules. The initial temperature must 
be monitored, controlled, and recorded 
frequently enough to ensure that it is 
never lower than the minimum initial 
temperature specified in the process 
schedule. 

Four commenters asked that the word 
“thermometer” be replaced with the 
phrase “temperature-measuring device” 
to allow the use of temperature 
measuring devices such as resistance 
temperature devices and thermocouples. 
While FSIS understands the basis for 
this comment, after further 
consideration, the Agency has deleted 
reference to temperature measuring 
devices, including thermometers. It is 
the establishment's responsibility to 
select the equipment and methods 
necessary to properly determine product 
initial temperature as defined in 
§ § 318.300 and 381.300. 

(d) Process timing. 

For clarity, this section has been 
renamed “timing devices” in the final 
rule. 

One commenter suggested that the 
reference to the use of digital clocks 
should contain a distinction between 
those that display seconds an those that 
do not. In the case of digital clecks that 
display seconds, the commenter argued 
that the 1-minute safety factor is not 
necessary. FSIS agrees with this 
comment and has changed the final rule 
to include this distinction; the safety 
factor is not required for digital clocks 
displaying seconds. 

Another commenter suggested that the 
first sentence of the subsection be 
reworded to indicate that timing devices 
shall be accurate to the extent needed to 
measure process schedule times. FSIS 
has accepted the intent of this 
suggestion and has also clarified in the 
final rule that timing devices are used 
for other retort functions such as come- 
up time and venting. 

The proposed rule requires that clock 
times on recording temperature charts 
correspond within 15 minutes to the time 
of day recorded on the written 
processing records to allow for 
correlation with these records. Two 
commenters noted that, although this 
procedure is desirable, a deviation from 
the time requirement would not affect 
the adequacy of thermal processing. 
Thus, they argued that the provision 
should be advisory rather than 
mandatory, particularly because FDA's 
provision in this area is advisory. FSIS 
agrees that deviations from this 
requirement do not affect the adequacy 
of thermal processing; however, FSIS. 
believes that this provision must be 
mandatory so that plant employees and 
FSIS inspectors can correlate 


handwritten retort.records with 
temperature recording charts. 

(e) Measurement of pH. 

One commenter recommended that 
pH measurement be required only when 
PH is a critical factor, such as in 
acidified low acid foods. FSIS has 
accepted this comment and has changed 
the final rule accordingly. 


Sections 318.305 and 381.305 
Equipment and Procedures for Heat 
Processing Systems 


Comments that apply to several 
subsections of §§ 318.305 and 381.305 
are addresssed in groups below; the 
remaining comments are then addressed 
by subsection. 


Requests That Subsections Be Amended 
To Allow Alternate Approaches 


Several commenters urged that certain 
subsections of the proposed rule be 
changed to provide for the use-of retort 
installations, retorting equipment, or 
operating procedures that are not 
provided for in the proposal. They 
suggested that variations should be 
acceptable if plants have on file heat 
distribution data or other documentation 
to verify the accuracy of alternative 
systems or procedures. 

The requirements set forth in these 
sections are intended to encompass the 
more common thermal processing 
equipment, installations, and operating 
procedures. FSIS acknowledges that the 
regulations cannot totally address all 
variations that may exist within these 
installations or variations in their 
operating procedures. Of critical 
importance is to have assurance that 
such variations do not adversely affect 
the delivery of the intended process 
schedule. Such assurance is most 
commonly obtained through heat 
distribution tests to document the 
uniformity of temperatures within a 
system during a process. Therefore, FSIS 
has accepted these comments and has 
incorporated their substance into the 
language of the following subsections of 
§§ 318.305 and 381.305 of the final rule: 
(b)(1)(v); (b)(1)(vi); (b)(1)( vii); (b)(1) (ix) 
(c) and (qd); (b)(2)(v); (b)(4)(v): (c)(1)fiv): 
(c)(1){ix); and (c){1)(x). These 
subsections of the final rule also provide 
that documentation concerning heat 
distribution shall be made available to 
Program employees for review. 


Data Required To Verify Reliability of 
Mufflers on Bleeders and Vents 


One commenter argued that the 
proposed subsections on bleeder and 
vent mufflers are too specific about the 
type of evidence necessary to document 
the suitability of mufflers and suggested 
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substituting wording that would make 
the requirement advisory. FSIS has not 
made this requirement of the 
subsections advisory because it is 
essential that establishments have on 
file documentation to verify that 
mufflers on bleeders and vents do not 
impede the removal of air from the 
retort. FSIS also believes that the 
appropriate sources of such 
documentation were included in the 
subsections as they were proposed. 

To make the subsections consistent 
with other subsections that require 
documentation concerning heat 
distribution, FSIS has added the 
requirement that the documentation be 
made available to Program employees 
for review. Affected subsections of the 
final rule are (b)(1)(viii), (b)(2)(vii), 
(b)(3)(vii), and (b)(4)(vii). 


Suggestions for Changing Terminology 
Used for Retort Valves 


In subsections that refer to “gate, plug 
cock, or other type valve,” one 
commenter suggested that the phrase 
“other full-flow valve” be substituted for 
“other type valve.” FSIS agrees that the 
phrase “other type valve” could be 
misinterpreted to include the use of 
valves which may restrict the free flow 
of steam. Therefore, FSIS has 
substituted the suggested terminology in 
the following subsections of the final 
rule: (b)(1)(ix}(a); (b}(1)(ix)(d); 
(b)(1)(ix)(e)(7); (b)(1)(ix}(e)(2). 

Subsection-by-Subsection Analysis. 
(a) Instruments and controls common to 
different thermal processing systems. 

(1) Indicating temperature device.—{i) 
Mercury-in-glass thermometers. One 
commenter argued that mercury-in-glass 
thermometers are less accurate and less 
reliable than resistance temperature 
devices (RTDs) and remarked that it 
was unfortunate that mercury-in-glass 
thermometers are encouraged in the 
proposal. FSIS disagrees with this 
comment. Over the course of many 
years, the mercury-in-glass thermometer 
has proven both accurate and reliable 
and is still considered the “reference 
instrument” by the canning industry. 
The final rule does, however, recognize 
the advances in temperature 
measurement technology by providing 
for the use of other temperature- 
measuring devices approved by the 
Administrator. 

In the second sentence of the 
proposed subsection, three commenters 
urged that the phrase “by the 
establishment” be deleted to permit 
firms to choose someone else to conduct 
thermometer calibrations. One of the 
three commenters also suggested the 
addition of the phrase “and the person 
or testing authority performing the test” 


to the third sentence. FSIS concurs with 
these comments and has incorporated 
the proposed wording. 

One commenter suggested that the 
requirement that establishments 
maintain records of thermometer testing 
on file be changed to a recommendation. 
FSIS disagrees with this comment 
because it is essential that firms have 
documentation that Program employees 
can review to ensure compliance with 
this subsection. 

(ii) Other devices. Two commenters 
suggested the addition of wording that 
would allow a designated or testing 
authority other than the establishment 
to perform the required accuracy tests 
on temperature-measuring devices. FSIS 
concurs and has amended the final rule 
accordingly. 

(2) Tempercture/time recording 
devices. Seven commenters argued that 
the proposed requirement that the 
temperature recorder chart never read 
more than 1 Fahrenheit degree below 
the indicating temperature device is 
unnecessary. FSIS agrees because as 
long as the recorder temperature does 
not exceed the temperature on the 
reference indicating temperature device, 
the safety of the process will not be in 
question. Therefore, language has been 
added to the final rule making it a 
recommendation that the temperature 
recording device and the indicating 
temperature device are in agreement. 
This wording would allow the 
temperature recorder to read lower than 
the indicating temperature device. 
However, in no event shall the 
temperature recording device read 
higher than the indicating temperature 
device. 

One commenter noted that the 
subsection does not provide a 
temperature reference for determining 
the accuracy of recorders and suggested 
adding the following phrase to the third 
sentence: “when compared to the 
accurate indicating temperature device.” 
FSIS concurs and has accepted the 
proposed modification. 

Another commenter suggested that the 
requirement concerning air filters on air- 
operated temperature controllers be 
changed to a recommendation. FSIS has 
rejected this suggestion. Air-operated 
temperature controllers must have 
adequate filters to stop debris from 
entering the control mechanism and 
causing malfunctions. 

(i) Chart-type devices and (ii) Other 
devices. One commenter proposed that 
subsections (i) and (ii) be revised to 
read in part: 

“The recorder shall print frequently 
enough to detect significant variations in 
temperature. The fapquency of recording 
should not exceed 1-minute intervals. 
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Intervals longer than 1 minute will be 
acceptable upon a showing that they 
will accomplish the desired purpose of 
detecting thermal processing 
inadequacies.” 

FSIS has accepted the substance of 
this comment because it is the 
responsibility of the-establishment tc 
identify the proper printing frequency to 
ensure that any temperature deviations 
are identified. Therefore, language has 
been added to the final rule to indicate 
that temperatures shall be printed at 
sufficient frequencies to ensure that the 
parameters of the process time and 
temperature have been met. The 
subsection has also been revised to 
indicate that the printing frequency 
should not exceed 1-minute intervals. 

One commenter argued that the 
proposal to print temperatures every 30 
seconds is excessive and recommended 
the use of a sliding scale for printing 
temperatures. For example, 
temperatures would be printed every 
minute for processes lasting 90 minutes 
or less and every 5 minutes for 
processes lasting over 90 minutes. FSIS 


-has rejected this comment because it 


knows of no sliding scales with 
frequencies that ensure that all possible 
process deviations will be identified. 

Another commenter urged that 
subsection (i) be revised to indicate that 
graduations on charts shall not exceed 
2F degrees within a range of 10F degrees 
of the sterilization temperature. FSIS has 
accepted this comment and has added 
the proposed language to the final rule 
because the wording is consistent with 
FDA requirements. 

(4) Air valves. and (5) Water valves. 
Four commenters pointed-out that the 
term “sealing valve” used in the 
requirements for air valves and water 
valves is unclear. One suggested 
substituting the phrase “a globe valve or 
other equivalent-type or piping 
arrangement suitable to prevent 
leakage.” FSIS concurs with these 
comments and has incorporated the 
recommended language into subsections 
(4) and (5) because it more clearly 
indicates that equivalent-type valves or 
piping arrangements must be adequate 
to prevent leakage of water or air into 
the thermal processing vessel. 

(b) Pressure processing in steam. 

(1) Batch still retorts—{iv) Crate 
supports. Two commenters urged that 
bottom crate supports should be 
required only if steam enters the bottom 
of the retort through a steam spreader. 
Presumably, the commenters consider 
crate supports necessary only to ensure 
that bottom-mounted steam spreaders 
are not damaged by retort crates. While 
FSIS agrees that this is an important 
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function of crate supports, the Agency 
also believes that supports are needed 
in vertical retorts using bottom steam 
entry without spreaders. In this case, the 
supports would prevent the crates from 
blocking steam entry and would allow 
for a full flow of steam into the retort. 
For these reasons, the wording in these 
subsections has been revised to clearly 
indicate that crate supports will be 
required only when vertical retorts are 
equipped with bottom entry steam. 

(vi) Bleeders and condensate removal. 
One commenter recommended that the 
next-to-the-last sentence of the 
proposed subsection be changed to read: 
“In retorts having a steam inlet above 
the level of lowest container, a bleeder 
. . -”’ FSIS agrees with this 
recommendation because it more 
accurately describes the Agency's intent 
to require condensate bleeders in 
vertical retorts when the steam inlet is 
in any location other than in the bottom 
of the retort. 

For clarity, FSIS has added language 
to the subsection to indicate that heat 
distribution data or other documentation 
from a processing authority shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. The subsection 
has also been modified based on 
comments to subsection (b)(2){iv) of the 
proposed rule dealing with condensate 
removal and the use of automatic alarm 
systems. 

(vii) Stacking equipment. Regarding 
subparagraph (a) two commenters said 
that the requirement that retort crate 
bottoms have perforations 1-inch in 
diameter on 2-inch centers should be 
made a recommendation. One argued 
that the precise design of stacking 
equipment is not material if adequate 
heat distribution can be achieved and 
demonstrated by heat distribution 
testing. 

After reviewing these comments, FSIS 
has decided to retain the proposed 
requirements for retort stacking 
equipment because, for the most part, 
they are industry standards. The 
subsection, however, has been revised 
to incorporate the intent of the 
comments relating to the use of other 
designs. 

Regarding subparagraph (b), four 
commenters argued that when divider 
plates are used, heat distribution data, 
as supporting evidence, should be 
sufficient. FSIS agrees with the intent of 
these comments and has revised the 
subparagraph to require that whenever 
one or more divider plates are used 
between any two layers of containers or 
used on the bottom of the retort basket, 
the establishment shall have heat 
distribution data on file. 


{ix} Vents. (e) Typical installations 
and operating procedures. One 
commenter argued that specific venting 
schedules should not be recommended 
in the final rule because by so doing 
USDA is assuming responsibility for 
issuing venting schedules for still 
retorts. The commenter also urged that if 
the venting schedules are retained, each 
diagram should have a clear warning 
that the schedules are not designed for 
systems with divider plates or sheets. 

FSIS has rejected both comments and 
has retained the venting schedules in the 
final rule. The final rule makes it clear 
that the schedules are intended merely 
as examples. The venting schedules 
have been recognized for many years by 
both industry and processing authorities 
as adequate for the specific retort 
installations described. The schedules 
may be of considerable value to small 
canning establishments without ready 
access to processing authorities, 
provided their retort installations are 
identical to those given in this 
subsection. FSIS expects plants to have 
documentation on file that verifies the 
adequacy of their retort venting 
procedures if their installations differ 
from the examples. This requirement is 
specified in subsection (b)(1)(ix){c), 
which also applies to installations with 
retort divider plates. 

A second commenter urged that the 
entire subsection be deleted; in its place, 
the commenter suggested that 
establishments be required to have heat 
distribution test data or other 
documentation on file for all retort 
systems. FSIS has rejected this comment 
for the reasons given above. 

Two commenters suggested that the 
phrase “typical installation” be changed 
to “examples of typical installations” 
and that the schematic retort drawings 
be labeled with figure numbers. These 
suggestions have been accepted and 
incorporated in the final rule. 

(2) Batch agitating retorts—{iv) 
Bleeders. One commenter said that the 
subsection appeared to prohibit other 
modes of retort operation and suggested 
that it be made advisory rather than 
mandatory. FSIS wants to point out that 
the subsection states that other 
installations are acceptable, provided 
the establishment has data on file 
documenting the adequacy of the 
installation. Because the requirements of 
the subsection are essential to ensure 
that air is adequately removed from the 
retort during the venting procedure and 
the process cycle, FSIS has rejected the 
suggestion that the subsection be made 
advisory. 

The same commenter noted that the 
subsection does not allow for the 
intermittent removal of condensate. 
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Another commenter provided a 
recommendation dealing with 
condensate bleeders. For clarity, FSIS 
has moved the reference to condensate 
removal from subsection (iv) to 
subsection (v). The two comments 
relating to condensate removal are 
addressed there. 

(v) Venting and condensate removal. 
As noted in the preceding subsection, 
one commenter argued that the 
proposed rule did not allow for the 
intermittent removal of condensate. 
FSIS has added language to the final 
rule to allow for the use of intermittent 
condensate removal systems. In 
addition, an advisory statement has 
been included that bleeders for 
condensate removal should be visually 
checked at least every 15 minutes and 
the results recorded to ensure that such 
systems are functioning properly. 
Because intermittent condensate 
removal systems (equipped with 
automatic alarms) have been added to 
the final rule, the rule also requires that 
the alarms be tested at the beginning of 
each shift for proper functioning and the 
results recorded. 

Under the preceding subsection one 
commenter argued that, in the context of 
retort design, the location of the vent 
has no relevance to the need for a 
condensate bleeder. The commenter 
suggested that this part of the proposed 
requirement be deleted and suggested 
alternative language. FSIS agrees with 
this argument; however, upon further 
consideration of this issue, the Agency 
believes that steam inlet location, 
likewise, is not relevant to the need for a 
condensate bleeder. Therefore, the final 
rule has been revised whereby a 
condensate bleeder is required in all 
batch agitating retorts using steam 
under pressure. 

The same commenter also urged that 
the phrase “such as a letter or operating 
manual” be added to the second 
sentence of this subsection. FSIS has 
rejected adding the suggested phrase to 
the final rule. The Agency believes the 
words “other documentation” would 
cover many types of written documents 
such as letters and operating manuals 
from equipment manufacturers and 
processing authorities. In addition, to be 
consistent with other parts of the final 
rule, a requirement has been added 
whereby such data or other supporting 
documentation must be made available 
to Program employees for review. 

(vi) Retort or reel speed timing. One 
commenter stated that other agitating- 
type systems covered in the proposal 
are not required to have a recordiny 
tachometer. A second commenter 
argued that allowing manual checks of 





45612 


the reel speed would be more consistent 
with the FDA rules. While a third 
commenter supported the requirement 
for recording tachometers, it was 
suggested that tachometer accuracy 
need only to be verified every shift. FSIS 
agrees that manual checking of reel 
speed is acceptable, and has revised the 
final rule to reflect the comments 
received. 

One of the commenters also argued 
that an establishment should have an 
option about what corrective action is 
taken if problems occur during the 
process cycle. Based on this comment, 
FSIS has deleted the language dealing 
with corrective actions. If a processing 
problem occurs, FSIS would expect the 
deviation to be handled in accordance 
with § 318.308 or § 381.308. 

(3) Continuous rotary retorts—{iv) 
Bleeders. This subsection has been 
revised to be consistent with the 
language used in subsection (b)(2)(iv) 
dealing with batch agitating retorts. 
Comments received on the subsection 
regarding condensate removal are 
discussed in subsection (b)(3)(v) 
immediately below. 

(v) Venting and condensate removal. 
One commenter stated that heat 
distribution data are not generally 
available from the manufacturers of 
processing vessels and asked what other 
documentation could be substituted. The 
commenter also questioned whether 
such documentation is necessary if the 
retort vessel has been used without 
incident for many years. 

FSIS emphasizes that the equipment 
manufacturer and the plant are 
responsible for ensuring that the 
documentation is accurate. Even if retort 
systems have been used for many years, 
such documentation must still be on file 
and made available to Program 
employees so that they can verify the 
adequacy of the specific retort 
installation and operating procedures. 

Other comments received on this 
subsection correspond to those received 
on subsection (b)(2)(v) dealing with 
batch agitating retorts, The final rule has 
been revised for consistency with that 
subsection. 

(vi) Retort speed timing. One 
commenter believed that the proposed 
requirement that the reel speed be 
checked and recorded at least every 4 
hours is excessive and suggested that it 
be changed to “at intervals of sufficient 
frequency to ensure that the speed is 
maintained as specified” and that 
checks should be made every 4 hours or 
less. FSIS has rejected this comment and 
has retained the proposed language in 
the final rule. FSIS believes that 
checking the reel speed at intervals not 
to exceed 4 hours is not excessive. This 


frequency is a generally accepted 
industry practice. 

Another commenter suggested that the 
language giving the frequency of the 
monitoring and recording be moved to 
§§ 318.306(a)(3) and 381.306(a)(3) under 
recordkeeping. FSIS has not accepted 
this suggestion because the 
recordkeeping requirement is a logical 
extension of the other requirements of 
this subsection and would be out of 
place elsewhere. 

(vii) Emergency stops and 

(viii) Temperature drops. Two 
commenters suggested that these 
subsections be moved to §§ 318.308 and 
381.308, which deal with deviations in 
processing. FSIS agrees with this 
suggestion and has made the change in 
the final rule. Other specific comments 
to these subsections have been 
addressed under proposed 
§§ 318.308(a)(1)(iv) and 381.308 
(a)(1){iv). 

(4) Hydrostatic retorts.—{vi) 
Conveyor speed. One commenter argued 
that a process schedule from the 
processing authority should list only the 
sterilization time, and that the plant 
should calculate the required conveyor 
speed to meet the specified time. Thus, 
the commenter objected to the proposed 
requirement that the conveyor speed be 
listed in the process schedule. A second 
commenter made a similar suggestion. 
FSIS has accepted the intent of these 
comments and has revised the first 
sentence of the subsection to indicate 
that the correct conveyor speed shall be 
calculated to obtain the required 
process time and recorded by the 
establishment when the retort is started. 
FSIS has also deleted the fourth 
sentence of the proposed subsection 
from the final rule because processing 
deviations are more appropriately 
addressed in §§ 318.308 and 381.308. 

(c) Pressure processing in water. 

(1) Batch still retorts. (i) One 
commenter suggested that the proposed 
specifications on where the recorder/ 
controller bulb is located in both 
vertical and horizontal retorts be 
deleted. Another urged the deletion of 
the proposed minimum distance that the 
indicating temperature device must 
extend into the water in both vertical 
and horizontal retorts. FSIS sees no 
need to delete either of these two 
specifications because they are 
recognized industry standards. Further, 
the requirements are consistent with 
those of FDA. 

(ii) Pressure recording device. One 
commenter suggested that such devices 
are unnecessary and should not be 
required. FSIS disagrees and has 
retained the requirement in the final rule 
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because it is essential that a record of 
retort pressure be maintained. 
Overriding pressure is critical in water 
processing to prevent damage to 
containers such as glass jars, retortable 
pouches, and semirigid containers. For 
retortable pouches and some semirigid 
containers, overriding pressure is also 
critical in maintaining the desired 
container dimensions during the thermal 
processing operation. 

(iii) Pressure relief valve. A 
commenter urged that the subsection be 
eliminated from the final rule, noting 
that pressure relief valves are not 
required for other types of retort 
systems and that there is no basis 
requiring them on one system and not on 
another. FSIS agrees with this argument 
and has deleted the subsection from the 
final rule. 

(vii) Stacking equipment. One 
commenter argued that the subsection is 
not necessary if adequate heat 
distribution is in fact achieved and 
documented. The commenter also 
argued that the proposed requirement 
concerning flexible containers belongs 
in another section, such as § 318.303. 
FSIS agrees with the first suggestion and 
has eliminated the first sentence 
regarding the construction of the 
stacking equipment. However, FSIS 
believes that the requirement concerning 
flexible containers is appropriate in this 
section of the regulations. Thus, FSIS 
has retained the language in the final 
rule and has clarified the fact that the 
subsection could also be applicable to 
semirigid containers. 

(viii) Drain valve. One commenter 
suggested that the proposed requirement 
be changed to a recommendation, while 
another commenter argued that, because 
the drain valve does not materially 
affect the adequacy of the thermal 
process, its requirement should be 
eliminated from the final rule. FSIS 
disagrees with both commenters. Drain 
lines and valves are sometimes used as 
part of the recirculation system to 
maintain uniform heat distribution; it is 
essential that such systems be kept clear 
of debris. Thus, FSIS has retained the 
requirement in the final rule. 

(ix) Water level. One commenter 
noted that the subsection does not take 
into account processing systems that use 
cascading water sterilization and 
proposed language for revising the 
subsection. FSIS has accepted the 
proposed language and has incorporated 
it into the final rule. FSIS believes that 
the revised subsection addresses the 
suggestions of other commenters. Those 
suggestions included allowing a device 
designed to sound an alarm when the 
water level falls as an acceptable 
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alternative to checking and recording 
the water level; deleting the second 
sentence because the third sentence of 
the proposed subsection contains the 
words “proper level”; deleting the 
proposed requirement that water 
completely cover containers during the 
cooling process; and deleting the 
example of using petcocks to determine 
water level because they are no longer 
recommended. 

(x) Air supply and controls. Two 
commenters urged that steam be added 
as a source of overpressure and that the 
reference to the rate of introducing 
compressed air or steam be deleted. 
FSIS concurs with these suggestions and 
has changed the final rule accordingly. 
While steam is not widely used to 
produce overpressure, it is just as 
effective as air for this purpose. In 
addition, the rate at which air or steam 
is added to the retort is not critical in 
achieving the required overpressure. 

A third commenter argued that the 
entire subsection should be deleted 
because it sets forth equipment 
specifications that are beyond the scope 
of the regulation. FSIS disagrees with 
this comment because ensuring 
adequate water or air circulation is 
critical to the thermal process and is an 
appropriate area of regulation. 

(xi) Water recirculation. One 
commenter recommended that the entire 
subsection be deleted arguing that 
detailed equipment specifications are 
beyond the scope of the regulation. FSIS 
disagrees with this comment because 
ensuring the adequacy of heat 
distribution throughout the retort during 
the thermal process is essential. 

Another commenter suggested that the 
use of a flow-meter alarm system be 
accepted as an adequate safeguard for 
proper water circulation. FSIS agrees 
and has revised the final rule to allow 
the use of flow-meter alarm systems. 

A third commenter argued that the 
proposed requirement that suction 
outlets have nonclogging screens be 
changed to a recommended practice. 
FSIS has rejected this proposal because 
clogged suction outlets could affect the 
uniformity of heat distribution during 
the thermal process. However, the word 
nonclogging has been deleted in this 
subsection and elsewhere in the final 
rule. Screens can, in time, become 
clogged and it will be the responsibility 
of the establishment to keep all required 
screens free of debris. 

(xii) Cooling water entry. One 
commenter argued that the subsection is 
not germane to the adequacy of the 
thermal process and should be deleted. 
FSIS agrees in part that this proposed 
requirement does not specifically affect 
the adequacy of the thermal process; 


however, the improper entry of cooling 
water into the retort could damage glass 
containers. Therefore, FSIS has retained 
the current language but has made the 
subsection a recommendation as a good 
manufacturing practice. 

(xiii) Retort headspace. Two 
commenters noted that this subsection 
discusses retort pressure rather than 
retort headspace. FSIS agrees and has 
established that retort pressure was 
adequately covered in proposed 
§§ 318.305(c)(2)(ix) and 381.305(c)(2)(ix). 
Therefore, in the final rule retort 
pressure control is addressed in 
§§ 318.305(c)({2)(viii) and 
381,.305(c)(2)(viii) titled, “Air supply and 
controls.” 

(2) Batch agitating retorts. 
Subsections (i) through (ix) and (xi) 
through (xiii): Comments received in 
response to these subsections were the 
same as those for identically titled 
subsections under (c)(1), batch still 
water retorts. The subsections for batch 
agitating retorts have been-revised as 
indicated in the discussions under (c)(1). 

(x) Retort or reel speed timing. One 
commenter argued that readjusting the 
reel speed may not be the best example 
of corrective action after a change in 
speed occurs because evaluation of 
product sterility is also necessary. 
Therefore, the commenter recommended 
that this example be deleted. FSIS 
concurs with this comment and has 
deleted the sentence from the final rule. 
The subsection has also been revised for 
consistency with (b)(2)(vi) covering 
batch agitating steam retorts. 

(d) Pressure processing with steam/air 
mixtures in batch retorts. 

(3) This subsection dealing with 
pressure relief valves has been deleted 
from the final rule. See subsection 
(c)(1)(iii) for discussion. 

(e) Atmospheric cookers. 

(2) Stacking equipment. and (3) 
Temperature distribution. Four 
commenters urged that the entire 
subsection be deleted on the grounds 
that the final rule should pertain only to 
shelf stable, low acid canned products. 
FSIS has not accepted the argument that 
the final rule should not cover acidified, 
low acid, shelf stable products (see the 
General Comments section of this 
preamble). Therefore, since atmospheric 
cookers can be used for the processing 
of acidified, low acid products, this 
subsection has been retained in the final 
rule. 

Another commenter suggested that 
subsections (e) (2) and (3) be combined 
and suggested the wording for the 
combined subsection. FSIS agrees with 
this comment because subsection (e)(2) 
was proposed to assure that stacking 
equipment in atmospheric cookers 


45613 


would allow for uniform heat 
distribution. Since the proposed 
subsection (e)({3) dealt in general with 
heat distribution, the Agency considers 
the effect of stacking equipment as part 
of the overall need to assure adequate 
heat distribution. Therefore, the 
suggested language has been 
incorporated into the final rule, with the 
additional requirement that the data or 
other documentation on heat 
distribution be made available to 
Program employees for review. 

(g) Equipment maintenance. 

Three commenters questioned the 
meaning of the term “extended 
shutdown,” which is used in the 
proposed rule in subsections (1) and (2) 
to prescribe when retort systems should 
be examined for proper functioning. One 
of the three suggested that an extended 
period of time be defined as more than 
45 days. FSIS agrees that the phrase 
“extended shutdown” is vague; 
however, the Agency believes that 
thoroughly examining thermal 
processing systems before the 
resumption of operations following a 
lengthy shutdown is a good 
manufacturing practice. Therefore, the 
final rule has been revised to 
incorporate the Agency's position as a 
recommendation. 

Two commenters questioned the need 
to check and test each retort system 
when it is empty. One noted that some 
retort systems may not function properly 
without containers. FSIS accepts these 
comments and has deleted this phrase 
from the final rule. 

One commenter also argued that it is 
unnecessary to check and test systems 
that are operated on a year-round basis 
because general maintenance is 
performed daily. FSIS intended that the 
subsection require that retort systems be 
audited by someone other than the day- 
to-day operators in the retort area. This 
trained individual should be 
knowledgeable about the effects any 
changes might have on the adequacy of 
the thermal process. The language of the 
proposed rule has been revised to reflect 
this intent. 

For further simplicity, FSIS has 
removed the phrase “at least once a 
year” in subsection (1) because the same 
requirement is contained in subsection 
(2). The two sentences in subsection (2) 
have also been combined. 

(6) One commenter argued that the 
requirement to keep records of all 
maintenance conducted on the 
processing equipment is burdensome 
and unnecessary. The commenter 
suggested that only major maintenance 
items that could affect the adequacy of 
the thermal process, such as radical 
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alterations of the venting system, should 
be subject to the recordkeeping 
requirements. FSIS agrees with this 
comment and has revised the language 
in the final rule accordingly. 

(h) Container cooling and cooling 
water. 

(3) Two commenters objected to the 
requirement that systems designed to 
recycle cooling water be approved by 
the Administrator, arguing that the 
requirement adds an unnecessary 
burden. The commenters believe that it 
is sufficient to require that recycled 
cooling water be treated with a 
bactericide so that there is a measurable 
residual in the water after use. 

FSIS does not agree that a bactericide 
alone is sufficient to prevent a buildup 
of bacterial spores in reused container 
cooling waters. Additionally, FSIS 
believes that these systems must be 
properly designed and maintained to 
adequately control the levels of organic 
and objectionable inorganic matter in 
the water. 

Another commenter urged that a 
processing authority should be allowed 
to approve such systems and make the 
documentation available to the Program 
employee. 

A fourth commenter stated that plants 
currently using recycled cooling water 
systems and that have procedures to 
prevent the excessive buildup of organic 
material should not be required to 
obtain approval. The commenter said 
that approval should be required when a 
system is substantially modified or a 
new system is installed. 

FSIS agrees in principle with the 
overall thrust of the comments; i.e., that 
such systems need not be approved by 
the Administrator before use. However, 
the Agency remains concerned with the 
growing use of recycled and reused 
container cooling water, particularly 
water in systems that are poorly 
designed, operated, or maintained. This 
concern is centered on the belief that 
reused water of poor quality will lead to 
increased incidents of post-processing 
contamination of canned product. Thus, 
subparagraph (3) has been revised in the 
final rule to require that systems for 
recycling or reusing container cooling 
water must be designed, constructed, 
operated, and maintained to ensure that 
the recycled/reused water will be of a 
quality acceptable for the intended 
purpose. No prior approval by the 
Administrator will be required since 
minimum requirements have been 
included in the final rule and can be 
evaluated by Program employees. 
However, establishments must maintain 
a file of current information regarding 
all aspects of a system including details 
on design and construction, operation 


maintenance and water quality 
standards. Such information must be 
made available to Program employees 
for review. 

Establishments recycling or reusing 
container cooling water as of the 
effective date of these regulations shall 
have the information required in 
§§ 318.305(h)(3) and 381.305(h)(3) on file 
and available for review by Program 
employees within 6 months of the date 
the regulations are effective. 
Establishments placing such systems 
into use after the effective date of these 
regulations shall have the required 
information on file and available for 
review within 6 months of the date a 
system is first used. 

By dealing with cooling water reuse in 
new Subparts G and X, § 308.3(d)(2) has 
been revised. In the course of revising 
that subsection the Agency recognized 
that a strict interpretation of subsection 
308.3(d)(3) would require that the reuse 
of water for the thermal processing of 
canned product be approved by the 
Administrator. While FSIS believes that 
reusing water in thermal processing 
equipment dictates that certain 
precautions be taken to protect the 
water, water quality has little 
consequence on the safety and stability 
of canned product. Therefore, § 308.3(d) 
has been revised to allow the circuit 
supervisor to approve the reuse of water 
that is used in the thermal processing of 
canned meat products. In a similar 
manner, a new paragraph (f) has been 
added to § 381.50 to allow for circuit 
supervisors to approve the reuse of 
water in the thermal processing of 
canned poultry products. 

(i) Post-process handling of 
containers. 

One commenter suggested that the 
proposal be revised to include a general 
requirement that containers be handled 
in a way to minimize the possible 
damage to containers or the exposure of 
hermetic seals to high levels of micro- 
organisms. In addition, the commenter 
suggested that the specific proposed 
requirements be made 
recommendations. A second commenter 
questioned how frequently equipment 
had to be cleaned and what standards 
had to be met. These questions were 
directed at the proposed requirement 
that, “All post-process container 
handling equipment shall be kept clean 
and sanitized .. .” 

FSIS agrees with the recommendation 
to include a general requirement for 
handling containers because the 
recommended wording would 
encompass all types of container 
handling equipment and operations. It 
has also modified the final rule to make 
most other requirements recommended 
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practices. FSIS, however, has retained 
the requirement that all worn and frayed 
belting, can retarders, cushions, and the 
like shall be replaced with nonporous 
materials because the Agency believes 
that it will minimize post-process 
contamination of containers. 
Furthermore, while the proposed 
requirement regarding the cleaning of 
post-process container handling 
equipment has been made a 
recommendation, FSIS believes that 
establishments should develop a plan 
for routinely cleaning and sanitizing all 
such equipment. 


Sections 318.306 and 381.306 
Processing and Production Records 


Concerning the general requirements 
found at the beginning of §§ 318.306 and 
381.306, a commenter suggested that it 
should not be necessary to record 
processing data found to be normal. 
FSIS disagrees with this suggestion. The 
recording of norma! data is essential for 
three reasons. First, trends appearing in 
normal data may alert employees to 
developing problems and allow them to 
take corrective action before deviations 
occur. Second, records of normal data 
provide management with information 
necessary to ensure that all production 
is being monitored and controlled. And 
third, the recording of all data provides 
assurance to FSIS employees that an 
establishment is complying with USDA 
regulations. The recording of normal 
data has been a long-standing, 
generally-accepted practice in the U.S. 
canning industry. 

Another commenter recommended 
that the production date be added to the 
list of information that is recorded. FSIS 
agrees with this suggestion and has 
modified the final rule accordingly. 

(a) Processing ‘in steam. 

(1) Batch still retorts. Three 
commenters suggested that it is more 
appropriate to record the number of 
crates in the retort rather than the 
number of containers. However, 
because some retort systems do not 
make use of crates, FSIS has retained 
the proposed language but has included 
the recording of the number of crates as 
an alternative. 

Two commenters suggested that 
recording the actual venting time be 
changed to recording the time the vent is 
closed. FSIS has accepted this 
suggestion because venting begins when 
steam is turned on, and that time must 
be recorded. Thus, by recording the vent 
closing time, the actual venting time is 
the elapsed time between steam on and 
vent closing. 

Two commenters recommended 
substituting the phrase “start of process 
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timing” for “time sterilization 
temperature reached” in the list of data 
that must be recorded. FSIS agrees that 
the suggested terminology is more 
precise and has made the change in the 
final rule. 

One commenter suggested modifying 
the phrase “time steam off” to “actual 
time steam off.” FSIS has retained the 
proposed wording in the final rule 
because the final rule also requires the 
recording of actual (elapsed) processing 
time. 

(2) Batch agitating retorts. One 
commenter suggested that this 
subsection include a cross-reference to 
subsection (a)(1) above. This addition 
has been made in the final rule, and the 
two sentences of the proposed 
subsection (a)(2) have been combined. 

(3) Continuous rotary retorts. One 
commenter urged that the frequency at 
which readings of the indicating 
temperature device and temperature 
recorder are taken and recorded not be 
mandatory. In addition, the commenter 
believed that the recommended 
frequency should be changed from every 
30 minutes to every hour. The 
commenter argued that the proposed 
requirement is excessive because most 
retorts are equipped with low- 
temperature alarms, and the 
temperature recording charts provide a 
record of the process temperature. 
Another commenter, however, suggested 
that the requirement should be retained, 
but that the frequency of comparing the 
indicating temperature device with the 
temperature recording device should be 
at least every hour of continuous retort 
operation rather than at least every 30 
minutes. 

In consideration of the comments 
received and to be consistent with 
wording found elsewhere in the final 
rule, this subsection has been revised to 
require comparative readings to be 
made and recorded at a frequency that 
will ensure that the actual retort 
temperature complies with the 
temperature specified in the process 
schedule. 

Another commenter suggested that the 
final rule specify the frequency (at least 
every 4 hours) at which the retort or reel 
speed shall be observed and recorded. 
FSIS has accepted this recommendation 
because it reiterates a requirement 
found in §§ 318.305(b)(3)(vi) and 
381.305(b)(3)(vi). 

Two commenters stated that 
recording the times that the first 
container enters and the last container 
exits should be required. FSIS agrees 
that recording this information is 
necessary and the final rule has been 
modified accordingly. This information, 
in conjunction with other required 


records, will provide assurance that the 
proper retort temperature was attained 
before the first container entered and 
was maintained until the last container 
exited the retort. 

For clarity, FSIS has retained the 
requirement that the functioning of the 
condensate bleeder be recorded but has 
added a cross-reference to the 
requirements of §§ 318.305 (b)(3)(v) and 
381.305 (b)(3)(v). 

FSIS has also changed “sterilization 
temperature” to “time process 
temperature reached” for consistency 
with §§ 318.300(n) and 381.300(n) and 
“actual venting time and temperature” 
to “the time and temperature vent 
closed” for consistency with 
§§ 318.306(a)(1) and 381.306(a)(1). 

(4) Hydrostatic retorts. Two 
commenters argued that the requirement 
that the indicating temperature device in 
the steam dome must be read and 
recorded every 30 minutes is excessive. 
One suggested that hourly observations 
are sufficient for systems in which the 
temperature of the steam dome is 
monitored by a continuous temperature 
recording device. Another commenter 
argued that FSIS should only 
recommend and not prescribe the 
frequency of observing and recording 
the temperature. 

After-reviewing these comments, FSIS 
has retained the proposed language in 
the final rule requiring that a reading of 
the indicating temperature device in the 
steam dome shall be taken and recorded 
at the time the first container enters the 
steam dome. For consistency with 
§§ 318.306(a)(3) and 381.306(a)(3), FSIS 
has also added wording to require that 
after the initial reading, these 
instruments shall be read and the results 
recorded in order to ensure compliance 
with the temperature specified in the 
process schedule and that such readings 
should be made at least every hour of 
continuous retort operation. 

Another commenter urged that the 
first sentence of the proposed 
subsection be revised to read: “Record 
the retort system number, the 
approximate total number of containers 
retorted, product initial temperature, 
time steam on, actual time and 
temperature vent closed, time at end of 
come-up, time first container enters 
retort, time last container exits retort, 
and if specified . . .” FSIS agrees with 
the comment; however, for consistency 
with §§ 318.300(n) and 381.300(n), FSIS 
has used the phrase “time process 
temperature reached” in the first 
sentence. The commenter also suggested 
that the last sentence be revised to 
require that for agitating hydrostatic 
retorts, the rotative chain speed be 
determined and recorded at intervals 
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not to.exceed 4 hours. FSIS concurs 
because maintaining a specified rotative 
chain speed is critical in assuring 
process schedule adequacy. Also, for 
consistency with § § 318.306(a)(3) and 
381.306(a)(3), FSIS has indicated that 
such readings shall be taken at intervals 
of sufficient frequency to ensure 
compliance with the process schedule 
and has recommended that readings be 
made at least every 4 hours. 

(b) Processing in water. 

(1) Batch still retorts. See subsection 
(a)(1) for a discussion of whether the 
number of containers or crates must be 
recorded. 

A commenter suggested the following 
additions to the first sentence: actual 
time steam off; and actual sterilization 
time. FSIS has rejected the first 
suggestion because the Agency intends 
the term “time steam off” to mean the 
actual time the steam is turned off and 
not the predicted time. The second 
suggestion was obviated by a revision 
made in §§ 318.300 and 381.300 whereby 
the definition for “sterilization time” 
was replaced by “process time” as 
discussed previously in this preamble. 

(2) Batch agitating retorts. One 
commenter suggested that this 
subsection include a cross-reference to 
subsection (b)(1). FSIS has accepted this 
comment and has revised the final rule 
accordingly. 

(c) Processing in steam/air mixtures. 

Two commenters noted that venting 
this type of retort system may not be 
necessary and suggested the addition of 
the qualifying phrase “if applicable.” 
FSIS concurs with this comment and has 
added the phrase to the final rule. The 
phrase “venting time and temperature” 
has also been changed to “venting 
procedure” to allow the use of alternate 
venting methods that may be 
established by processing authorities. 

One commenter suggested that the 
phrase “air flow rate” should either be 
omitted or changed to “air flow rate (if 
applicable).” The commenter also 
suggested changing the word “pressure” 
to “overriding pressure maintained.” 
FSIS has revised the final rule to 
indicate that air flow rate shall be 
recorded only when it is identified as a 
critical factor in the process schedule. 
The suggestion to use the term 
“overriding pressure maintained” was 
accepted because it clearly identifies the 
pressure condition that must be 
recorded. 

Three commenters urged that the last 
sentence of the subsection concerning 
critical factors be deleted, arguing that 
the requirement is out of place and 
redundant. FSIS concurs with this 
comment and has deleted the sentence 
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from the final rule because the 
controlling and recording of critical 
factors are required in §§ 318.303 and 
381.303. 

(d) Atmospheric cookers. 

One commenter argued that 
subsections (1) and (2) should be deleted 
because the final rule should apply only 
to low acid canned meat and poultry 
products, which cannot be processed in 
atmospheric cookers. As noted in the 
General Comments section of this 
preamble, FSIS has retained the 
requirements for the processing of 
acidified, low acid foods. Because 
atmospheric cookers can be used for the 
processing of these foods, the 
recordkeeping requirements for 
atmospheric cookers have also been 
retained in the final rule. 

One commenter suggested that the 
word “cooker” be inserted between the 
words “each” and “batch” in the first 
sentence of subsection (1). FSIS agrees 
and has revised the final rule 
accordingly. 


Sections 318.307 and 381.307 Record 
Review and Maintenance 


(a) Process records. 

Three commenters argued that 
establishments should be required to 
provide Program employees only those 
processing and production records 
related to the process schedules. In light 
of these comments, FSIS has modified 
the proposed language to indicate that 
those processing and production records 
required by Subparts G and X must be 
made available to Program employees. 

A commenter requested that the final 
rule include a clarification that the term 
“processing system number” could refer 
to the retort number, the hydrostatic 
cooker number, or other systems of 
identification. FSIS has accepted this 
suggestion and has substituted the 
wording proposed by the commenter. 

Another commenter suggested that 
records relating to critical factors be 
added to the examples of records that 
must be signed or initialed and dated by 
the person who reviews process records 
for the plant. FSIS agrees that these 
records should be included in the 
examples and has modified the 
subsection accordingly. 

(c) Container closure records. 

Two commenters noted that the 
subsection does not specify how often 
representatives of plant management 
must review records on container 
closures. One commenter suggested that 
the subsection state that these reviews 
shall be conducted within 1 working day 
after the actual production. FSIS agrees 
that the frequency of reviews should be 
specified in the final rule. For 
consistency with §§ 318.307(a) and 


381.307(a), FSIS has accepted the 
proposed language. 


Sections 318.308 and 381.308 
Deviations in Processing 


(a) Shelf stable canned product. 

(1) Deviations identified in-process. (i) 
Five commenters argued that decisions 
of designated processing authorities 
regarding the handling of products 
involved in deviations do not need to be 
reviewed and approved by FSIS before 
they are implemented. They contended 
that FSIS is responsible only for 
ensuring that the recommendations of 
processing authorities are properly 
implemented. The commenters 
recommended requiring only that the 
establishment provide copies of a 
processing authority's evaluation and 
recommendations for disposition of 
product to the inspector for review. 

FSIS has provisions under the total 
and partial quality control regulations (9 
CFR 318.4 and 9 CFR 381.145), that allow 
owners and operators of official 
establishments to handle process 
deviations in the manner suggested by 
the commenters. However, under 
traditional (non-TQC) inspection, FSIS 
has no statutory basis to extend 
authority to owners and operators to 
handle such inspection problems and 
responsibilities. 

To date, FSIS has reviewed and 
approved more than 30 quality control 
programs for handling process 
deviations and welcomes the 
opportunity to consider more from other 
official establishments. Those that have 
been approved were submitted either as 
partial quality control programs or as 
part of total quality control systems. The 
programs state how each establishment 
will handle process deviations, and for 
the most part, eliminate the need for 
officially retaining products and 
submitting evaluations of process 
deviations to FSIS for review and 
approval each time a deviation occurs. 
Through the quality control program, the 
establishment and FSIS have agreed on 
procedures for handling deviations. FSIS 
has thus retained the intent of the 
proposal, but the final rule has been 
reorganized for clarity. 

(ii) Three commenters argued that this 
subsection should be deleted from the 
final rule. FSIS has rejected this 
suggestion; see subsection (a)(1)(i) 
above for a discussion of the comments. 

A fourth commenter observed that the 
subsection could be interpreted as 
requiring approval from FSIS before an 
establishment ships products that have 
been either fully reprocessed or 
processed under an approved alternate 
process schedule. FSIS believes that the 
commenter misinterpreted this 
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subsection because there was a 
codification error in the published 
proposal. Because the Agency intended 
that it pertain only to subsection 
(a)(1)(i)(c) of the proposed rule, the final 
rule has been recodified to reflect this 
intent. 

(iii) One commenter noted that the 
subsection applies only when alternate 
process schedules that are on file with 
the inspector are used. 

The commenter suggested clarifying 
the subsection by adding the following 
clause to the beginning: “If an alternate 
schedule used is not on file with the 
inspector, the product involved...” 
FSIS concurs with this comment and has 
incorporated the intent of the suggestion 
into the final rule. 

(iv) One commenter recommended 
that proposed §§ 318.305(b)(3) (vii) and 
(viii) and 381.305(b)(3) (vii) and (viii), 
which pertain to handling process 
deviations in continuous rotary retorts, 
be moved to this subsection. The 
commenter also argued that the 
subsection should apply to both 
hydrostatic retorts and continuous 
rotary retorts. 

FSIS has accepted the first 
recommendation. The Agency agrees 
with the commenter that all 
requirements for handling process 
deviations should be located in 
§ § 318.308 and 381.308. Therefore, the 
handling of process deviations for 
continuous rotary retorts has been 
recodified as §§ 318.308(d)(1)(vi) and 
381.308(d)(1)(vi). FSIS, however, has 
rejected the suggestion that the 
subsections be modified to include 
hydrostatic retorts because the 
commenter did not provide supporting 
data to demonstrate that all the 
procedures and requirements for 
handling deviations in continuous rotary 
retorts are also applicable to hydrostatic 
retorts. FSIS will consider amending the 
rule if supporting data are provided and 
found acceptable. 

Three commenters argued that it is 
unnecessary and unworkable to require 
that the inspector supervise the 
reprocessing, repacking and 
reprocessing, or the destruction of 
products involved in process deviations, 
provided adequate records are 
maintained. 

FSIS concurs, in part, with these 
comments. The intent of the proposal 
was to require that condemned product 
be destroyed under the direct 
supervision of the inspector. The final 
rule has been modified to clarify the 
Agency's intent. And while the phrase 
“discarded under the supervision of an 
inspector” has been deleted, FSIS has 
the statutory obligation to ensure that 
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condemned product is destroyed. 
Therefore, language has been added to 
the final rule that will require that 
condemned product be destroyed in 
accordance with applicable regulations. 
However, the reprocessing or repacking 
and reprocessing of product would be 
subject to inspection comparable to that 
provided to other operations performed 
by the establishment. FSIS has also 
added to§§ 318.308(d)(1){vi)(a)(7) and 
381.308{d)(1}(vi}(a){Z) a requirement that 
the handling of the containers shall be 
fully documented by the establishment 
on the production records. 

One commenter also urged that a 
provision be made for holding product 
involved in temperature drops of 10F 
degrees or more for a process deviation 
evaluation by the designated processing 
authority. FSIS agrees with the 
suggestion because it provides an 
acceptable alternate method for 
handling process deviations in 
continuous rotary retorts. Therefore, 

§ § 318.308{d){1)(vi} and 381.308(d)(1){vi) 
of the final rule have been revised to 
provide the option of handling product 
in accordance with § § 318.308(d)(1) {iii) 
and (iv) and 381.308(d){1) (iii) and (iv). 

(3) Three commenters argued that the 
subsection should be changed to provide 
that the processing authority, rather 
than the inspector, determine whether 
products are safe and stable before they 
are shipped. FSIS rejects these 
comments; see subsection (a)(1)fi} for its 
rationale and a discussion of 
responsibilities for the handling of 
process deviations and the disposition 
of the affected production. 

(c) Process deviation file. 

One commenter argued that requiring 
a separate process deviation file is a 
needless duplication. The commenter 
suggested that a log indicating where the 
files on deviations are located would be 
an adequate record and offered the 
following revision to the subsection: 
“All process deviations ... shall be 
recorded and made the subject of a 
separate file (or a log identifying the 
appropriate data) detailing those 
deviations and the actions taken.” FSIS 
agrees with this comment and has 
provided an option in the final rule that 
allows plants to maintain a log 
identifying the location of the 
appropriate data. 

Another commenter pointed out that 
the subsection does not give a time 
period for which the deviation file or log 
must be maintained. FSIS agrees and ~ 
has added language to the final rule 
requiring that the file or log be retained 
in accordance with §§ 318.307(e) and 
381.307(e). 


Sections 318.309 and 381.309 Finished 
Product Inspection 


(a) Incubation of shelf stable canned 
product. 

One commenter argued that the 
adoption of the canning regulations 
should eliminate the need for incubation 


-of finished products, except in cases of 


process deviations. In those cases, the 
commenter argued that sampling levels 
should be high; otherwise, no incubation 
should be required because, if the 
requirements of the regulations are met, 
the products can be presumed to be safe 
and stable. The commenter also noted 
that FDA regulations do not require the 
incubation of finished products. 

FSIS disagrees with this argument. In 
the past USDA has identified numerous 
problems with finished products through 
incubation testing. Thus, FSIS believes 
that incubation testing is a valuable tool 
in providing increased assurance of the 
safety and stability of product entering 
the marketplace. Many companies have 
voluntarily adopted incubation testing 
procedures that are more rigorous than 
those contained in the final rule. This is 
additional testimony to the value of 
incubation testing. 

Moreover, as stated in the proposal, 
an establishment can, as provided in 
§§ 318.4 or 381.145, develop a total or 
partial quality control program in which 
it assumes greater responsibility for 
handling product incubation. These 
responsibilities can include all aspects 
of incubation testing, the investigation 
of incubation failures, and the 
disposition of affected production. To 
further clarify this option, the opening 
paragraph in the proposal has been 
expanded in the final rule in a manner 
similar to the modifications made to 
§§ 318.308 and 381.308. 

(2) Incubation temperature. Four 
commenters argued that brief 
temperature deviations above 103 °F 
should not be a reason for resampling 
and starting a new incubation test. One 
suggested qualifying the requirement to 
state that if the temperature reaches or 
exceeds 103 °F for more than 2 hours, 
the test must be restarted. FSIS agrees 
with the comments and has revised the 
final rule accordingly. It is the Agency's 
position that unless the temperature 
reaches or exceeds 103 °F for more than 
2 hours, the validity of the incubation 
results will not be affected. 

(4) Incubation samples. Two 
commenters noted that the proposed 
requirement that one container be 
sampled for each 1,000 containers 
processed in batch-type retort systems 
exceeds current USDA sampling 
requirements. The commenters 
suggested retaining the current 


45617 


requirement of one container for each 
retort load. 

FSIS agrees that current sampling 
requirements for batch-type retort 
systems are adequate and has adopted 
those requirements in the final rule. 
Many plants, however, voluntarily 
sample more than one container per 
retort load; FSIS encourages this 
practice. 

Another commenter suggested 
inserting the word “retort” between the 
words “each” and “batch” to distinguish 
retort batches from product batches. 
FSIS appreciates the comment; however, 
the Agency considers the term “thermal 
processing system” to be more inclusive 
and has revised the final rule to 
incorporate both the term and the 
commenter’s concern. 

(6) Incubation checks and record 
maintenance. One commenter argued 
that plant employees should not be 
required to visually check containers in 
incubation each working day if a plant 
does not have access to the incubator. 
The commenter suggested that this 
requirement be made discretionary. 

FSIS believes it is essential that plant 
employees check the incubator every 
working day and notify the inspector 
when an abnormal container is detected. 
Sections 318.309(a)(1) and 381.309({a)(1)} 
provide that the Program is responsible 
for the security of the incubator and for 
determining appropriate policies for 
access by plant employees. Plants 
should work with inspectors te 
determine when plant employees may 
have access to incubators. 

A second commenter requested that a 
sentence be added to indicate that all 
containers that appear to be abnormal 
should be cooled to room temperature 
before a final decision about their 
condition is made. FSIS has accepted 
this suggestion because it is in line with 
current FSIS procedures. 

This subsection of the proposed rule 
includes examples of abnormal 
containers. These examples have been 
removed from the final rule because a 
definition of abnormal containers has 
been added as §§ 318.300(a) and 
381.300(a). 

(8) Shipping. Three commenters 
requested that plants be allowed to 
notify the FSIS inspector rather than the 
area supervisor of their intention to ship 
product before samples have completed 
incubation. FSIS believes that this 
subsection has been misunderstood. It 
was intended that all future lots could 
be shipped without specific approval 
once the area supervisor approves a 
firm’s proposal for shipping before the 
end of incubation. A clarifying sentence 
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to this effect has been added to the final 
rule. 

(b) Container condition. 

(1) Normal containers. One 
commenter pointed out that the 
proposed language could imply that 100 
percent inspection is required at the 
time of shipping. Because this 
implication was not intended, the final 
rule has been revised to indicate that 
the condition of a lot shall be 
determined by the use of an appropriate 
sampling plan or other means 
acceptable to Program employees. 

A second commenter suggested 
making this subsection a recommended 
practice rather than a requirement, 
arguing that compliance with this 
subsection is not possible without 100 
percent inspection. Although FSIS 
recognizes that it is not possible to 
guarantee that all containers are normal, 
it rejects the idea of weakening this 
subsection by making it a recommended 
practice that only sound, normal- 
appearing containers be shipped. Such a 
change would allow the subsection to be 
interpreted as allowing plants to make 
decisions arbitrarily about the shipment 
of lots that include abnormal containers. 

(2) Abnormal! containers. Four 
commenters argued that, when 
abnormal containers are found by any 
means other than incubation, 
estblishments, rather than the USDA, 
should determine whether the product is 
safe and stable and may be shipped. 

As with the case of handling process 
deviations discussed above, FSIS has 
provisions under the total and partial 
quality control regulations, 9 CFR 318.4 
and 9 CFR 381.145, that allow owners 
and operators of official establishments 
to handle abnormal containers under 
approved procedures. 

To date, FSIS has reviewed and 
approved more than 10 quality control 
programs for handling abnormal 
containers and welcomes the 
opportunity to consider more from other 
official establishments. Those that have 
been approved were submitted either as 
partial quality control programs or as 
part of total quality control systems. 
Each program states how the 
establishment will handle abnormal 
container incidents and, for the most 
part, eliminates the need for officially 
retaining product and submitting 
samples to an FSIS laboratory for 
analysis. Through the quality control 
program, the establishment and FSIS 
have agreed on procedures for handling 
such incidents. FSIS has thus retained 
the proposed language in the final rule 
but has reorganized the subsection for 
clarity. 


Sections 318.310 and 381.310 Personnel 
and Training 


One commenter argued that prior 
approval of the courses offered through 
the Better Process Control Schools is 
premature and should be withheld until 
the courses are changed to offer 
instruction in the differences between 
FDA and USDA canning regulations. 
FSIS agrees with this comment and has 
revised the final rule by deleting the 
reference to Better Process Control 
Schools. Moreover, in further 
considering this matter, FSIS has 
concluded that it will forgo official 
approval of any school because specific 
criteria are lacking. This does not mean, 
however, that FSIS is not concerned 
with the effectiveness of such schools. 
FSIS would expect the curricula to 
include such things as fundamentals of 
thermally processing products for shelf 
stability, function and proper operation 
of equipment involved, critical control 
points, and the regulatory requirements. 
The curricula of the Better Process 
Control Schools, approved by the FDA, 
cover those areas. They are generally 
recognized by experts in the canning 
industry and academia as being 
adequate to properly train canning plant 
personnel who supervise canning 
operations because of the curriculum; 
because ample time is spent on the 
subject matter; because of the manner in 
which they are conducted; and because 
they are conducted by highly trained 
experts. It should be noted that with 
appropriate modifications to reflect the 
unique requirements of this final rule, 
the Better Process Control Schools will 
satisfy the requirements of §§ 318.310 
and 381.310 of the rule. Any organization 
interested in developing a school may 
wish to pattern the curriculum after that 
of the Better Process Control School, as 
modified. 

FSIS personnel are available to 
consult with interested individuals or 
organizations concerning modifications 
to the curricula of the Better Process 
Schools, or developing a curriculum for 
other schools of instruction. 

Many individuals associated with 
meat and poultry canning 
establishments, particularly those 
establishments that also pack FDA- 
regulated products, have satisfactorily 
completed courses of instruction 
required by that agency. Since these 
individuals have been taught the 
essential principles of thermal 
processing, and since FSIS has not 
previously required such individuals to 
complete such courses, and in order not 
to impose an unnecessary burden on the 
industry, further training of such persons 
will not be necessary in order to be in 
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compliance with §§ 318.310 and 381.310. 
In addition, FSIS recognizes that ample 
time will be needed for Better Process 
Control Schools to make appropriate 
modifications to their curricula, for other 
interested parties to develop appropriate 
courses of instruction, and for 
establishment personnel to complete the 
required training. Therefore, within 2 
years of publication of these regulations, 
establishments must provide proof to 
the Administrator that they have 
operators of thermal processing systems 
and container closure technicians under 
the direct operating supervision of a 
person who has successfully completed 
a school of instruction. This individual 
may only supervise those activities for 
which a school has identified the person 
as having successfully completed the 
prescribed courses of instruction. 


Sections 318.311 and 381.311 Recall 
Procedure 


Two commenters argued that, because 
USDA does not have the authority to 
require product recalls, it also does not 
have the authority to require that 
companies provide their recall 
procedures to USDA inspectors. The 
commenters noted, however, that it is 
important that plants have written recall 
procedures and that they maintain the 
procedures on file. 

It is true that the enabling legislation 
does not explicitly authorize recalls. 
Even though FSIS is responsible for 
protecting consumers from potential 
hazards from products in commerce, 
which can be exercised in various ways, 
such as the use of the media, and even 
though any good establishment will 
have recall procedures on file, FSIS has 
eliminated the requirement that such 
procedures be filed with the inspector. 
Instead, the final rule provides that a 
current recall procedure must be 
maintained on file by the official 
establishment. To assure compliance 
with this section, the final rule also 
provides that, upon request, the recall 
procedure shall be made readily 
available to Program employees for 
review. 

With regard to the required 
notification of the inspector and the 
Administrator, two commenters argued 
that the proposal should be revised to 
require that companies notify the 
inspector and the Administrator of a 
recall only when a company believes 
that the recall involves a potential 
public health threat. One also argued 
that notification before the actual recal: 
may be impossible and that the time 
element should be deleted from the final 
rule. 
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FSIS recognizes the concerns. In many 
instances effective recalls are difficult to 
implement and coordinate, requiring the 
establishment's diligence and 
commitment to communicate with many 
parties to effect a recall. Moreover, the 
industry has a commendable record in 
this area. However, FSIS is responsible 
under the Acts to assure the consumer a 
safe product. Upon considering the 
industry's concerns, and recognizing 
that FSIS policies relating to recalls are 
included in FSIS Directive 8080.1, Recall 
of Inspected Meat and Poultry Products, 
dated August 4, 1983, FSIS has deleted 
the proposed sentence concerning 
notification from the final rule. This 
directive covers all FSIS-inspected 
products, including canned products. 
Two commenters, in fact, suggested that 
the substance of this directive be 


incorporated into §§ 318.311 and 381.311. 


FSIS has not accepted this suggestion 
because at a later date the Agency may 
desire to issue proposed rules 
incorporating the substance of the 
directive in the meat and poultry 
inspection regulations to cover all meat 
and poultry products. 

Finally, a commenter suggested that, 
in the first sentence, the description of 
establishments should be changed from 
those engaged “in the thermal 
processing of canned product” to “in the 
packaging of thermally processed 
product.” FSIS has not made this change 
but has deleted the original phrase from 
the final rule. To compensate, the 
sentence has been modified to indicate 
that establishments shall prepare and 
maintain on file a current procedure for 
recall of all products covered by this 
rule. Canned products are defined in 
aS 318.300(d) and 381.300(d) of the final 
rule. 


Final Rule 


After careful consideration of the 
comments received on the proposed 
rule, FSIS is adopting the proposal as a 
final rule, with the modifications 
previously discussed in the preamble. 


List of Subjects 
9 CFR Parts 308, 320 and 327 
Meat inspection. 
9 CFR Part 318 
Canning, Containers, Meat inspection. 
9 CFR Part 381 


Canning, Containers, Poultry 
inspection. 

Accordingly, the Federal meat and 
poultry products.inspection regulations 
are amended as set forth below: 

1. The authority citation for Part 308 is 
revised to read as follows: 


Authority: 34 Stat. 1260, 79 Stat. 903, as 
amended, 81 Stat. 584, 84 Stat. 91, 438; 21 
U.S.C. 71 et seqg., 601 et seq., unless otherwise 
noted. 


PART 308—[ AMENDED] 


2. Section 308.3, paragraphs (d) (2) and 
(3), are revised to read as follows: 


§ 308.3 Establishments; sanitary 
condition; requirements. 


* * * * * 


(d)(1) * * * 

(2) The circuit supervisor may permit 
the reuse of water in vapor lines leading 
from deodorizers used in the preparation 
of lard and similar edible product and in 
equipment where such water is used to 
thermally process canned product 
packed in hermetically sealed 
containers, provided: 

(i) The reuse is for the identical 
original purpose. 

(ii) All pipelines, reservoirs, tanks, 
cooling towers, and like equipment 
employed in handling the reused water 
are so constructed and installed so they 
can be cleaned and drained, and are 
kept clean. 

(3) Approval for the reuse of water 
other than as specified in paragraph 
(d)}(2) of this section or in § 318.305(h) 
shall be obtained from the 
Administrator in specific cases. 


* * * * 


3. The authority citation for Part 318 
continues to read as follows: 


Authority: 34 Stat. 1260, 81 Stat. 584, as 
amended (21 U.S.C. 601 et seq.), 72 Stat. 862, 
92 Stat. 1069, as amended (7 U.S.C. 1901 et 
seq.}, 76 Stat. 663 (7 U.S.C. 450 et seq.). 


PART 318—{ AMENDED] 


4. Part 318 is amended by designating 
existing §§ 318.1 through 318.10 and 
318.12 through 318.20 as new Subpart 
A—General. 


§ 318.11 [Removed and Reserved] 


5. Section 318.11 is removed and 
reserved for future use. All references to 
“§ 318.11" are changed to read 
“§§ 318.300 through 318.311", wherever 
they occur in 7 CFR Chapter III. 

6. Subparts B through F of Part 318 are 
reserved for future use. The Table of 
Contents is revised accordingly. 

7. Anew Subpart G—-Canning and 
Canned Products, consisting of sections 
318.300 through 318.311 is added to Part 
318 to read as follows: 


Subpart G—Canning and Canned Products 


Sec. 

318.300 Definitions. 

318.301 Containers and closures. 
318.302 Thermal processing. 
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Sec. 

318.303 Critical factors and the application 
of the process schedule: 

318.304 Operations in the thermal 
processing area. 

318.305 Equipment and procedures for heat 
processing systems. 

318.306 Processing and production records. 

318.307 Record review and maintenance. 

318.308 Deviations in processing. 

318.309 Finished product inspection. 

318.310 Personnel and training. 

318.311 Recall procedure. 


Subpart G—Canning and Canned 
Products 


§ 318.300 Definitions. 


(a) Abnormal container. A container 
with any sign of swelling or product 
leakage or any evidence that the 
contents of the unopened container may 
be spoiled. 

(b) Acidified low acid product. A 
canned product which has been 
formulated or treated so that every 
component of the finished product has a 
pH of 4.6 or lower within 24 hours after 
the completion of the thermal process 
unless data are available from the 
establishment's processing authority 
demonstrating that a longer time period 
is safe. 

(c) Bleeders. Small orifices on a retort 
through which steam, other gasses, and 
condensate are emitted from the retort 
throughout the entire thermal process. 

(d) Canned product. A meat food 
product with a water activity above 0.85 
which receives a thermal process either 
before or after being packed in a 
hermetically sealed container. Unless 
otherwise specified, the term “product” 
as used in this Subpart G shall mean 
“canned product.” 

(e). Closure technician. The 
individual(s) identified by the 
establishment as being trained to 
perform specific container integrity 
examinations as required by this 
subpart and designated by the 
establishment to perform such 
examinations. 

(f) Code Jot. All production of a 
particular product in a specific size 
container marked with a specific 
container code. 

(g) Come-up time. The elapsed time, 
including venting time (if applicable), 
between the introduction of the heating 
medium into a closed retort and the start 
of process timing. 

(h) Critical factor. Any characteristic, 
condition or aspect of a product, 
container, or procedure that affects the 
adequacy of the process schedule. 
Critical factors are established by 
processing authorities. 

(i) Headspace. That portion of a 
container not occupied by the product. 


BEST COPY AVAILABLE 
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(1) Gross headspace. The vertical 
distance between the level of the 
product (generally the liquid surface) in 
an upright rigid container and the top 
edge of the container (i.e., the flange of 
an unsealed can, the top of the double 
seam on a sealed can, or the top edge of 
an unsealed jar). 

(2) Net headspace. The vertical 
distance between the level of the 
product (generally the liquid surface) in 
an upright rigid container and the inside 
surface of the lid. 

(j) Hermetically sealed containers. 
Air-tight containers which are designed 
and intended to protect the contents 
against the entry of microorganisms 
during and after thermal processing. 

(1) Rigid container. A container, the 
shape or contour of which, when filled 
and sealed, is neither affected by the 
enclosed product nor deformed by 
external mechanical pressure of up to 10 
pounds per square inch gauge (0.7 kg/ 
cm?) (i.e., normal firm finger pressure). 

(2) Semirigid container. A container, 
the shape or contour of which, when 
filled and sealed, is not significantly 
affected by the enclosed product under 
normal atmospheric temperature and 
pressure, but can be deformed by 
external mechanical pressure of less 
than 10 pounds per square inch gauge 
(0.7 kg/cm?) (i.e., normal firm finger 
pressure). 

(3) Flexible container. A container, 
the shape or contour of which, when 
filled and sealed, is significantly 
affected by the enclosed product. 

(k) Incubation tests. Tests in which 
the thermally processed product is kept 
at a specific temperature for a specified 
period of time in order to determine if 
outgrowth of microorganisms occurs. 

(I) Initial temperature. The 
temperature, determined at the initiation 
of a thermal process cycle, of the 
contents of the coldest container to be 
processed. 

(m) Low acid product. A canned 
product in which any component has a 
PH value above 4.6. 

(n) Process schedule. The thermal 
process and any specified critical 
factors for a given canned product 
required to achieve shelf stability. 

(o) Process temperature. The 
minimum temperature(s) of the heating 
medium to be maintained as specified in 
the process schedule. 

(p) Process time. The intended time(s) 
a container is to be exposed to the 
heating medium while the heating 
medium is at or above the process 
temperature(s). 

(q) Processing authority. The 
person(s) or organization(s) having 
expert knowledge of thermal processing 
requirements for foods in hermetically 


sealed containers, having access to 
facilities for making such 
determinations, and designated by the 
establishment to perform certain 
functions as indicated in this subpart. 

(r) Program employee. Any inspector 
or other individual employed by the 
Department or any cooperating agency 
who is authorized by the Secretary to do 
any work or perform any duty in 
connection with the Program (see 
§ 301.2(f)). 

(s) Retort. A pressure vessel designed 
for thermal processing of product 
packed in hermetically sealed 
containers. 

(t) Seals. Those parts of a semirigid 
container and lid or of a flexible 
container that are fused together in 
order to hermetically close the 
container. 

(u) She/f stability. The condition 
achieved by application of heat, 
sufficient, alone or in combination with 
other ingredients and/or treatments, to 
render the product free of 
microorganisms capable of growing in 
the product at nonrefrigerated 
conditions (over 50 °F or 10 °C) at which 
the product is intended to be held during 
distribution and storage. Shelf stability 
and shelf stable are synonymous with 
commercial sterility and commercially 
sterile, respectively. 

(v) Thermal process. The heat 
treatment necessary to achieve shelf 
stability as determined by the 
establishment's processing authority. It 
is quantified in terms of: 

(1) Time(s) and temperature(s); or 

(2) Minimum product temperature. 

(w) Venting. The removal of air from a 
retort before the start of process timing. 

(x) Water activity. The ratio of the 
water vapor pressure of the product to 
the vapor pressure of pure water at the 
same temperature. 


§ 318.301 Containers and ciosures. 

(a) Examination and cleaning of 
empty containers. (1) Empty containers, 
closures, and flexible pouch roll stock 
shall be evaluated by the establishment 
to ensure that they are clean and free of 
structural defects and damage that may 
affect product or container integrity. 
Such an examination should be based 
upon a statistical sampling plan. 

(2) All empty containers, closures, and 
flexible pouch roll stock shall be stored, 
handled, and conveyed in such a 
manner that will prevent soiling and 
damage that could affect the hermetic 
condition of the sealed container. 

(3) Just before filling, rigid containers 
shall be cleaned to prevent 
incorporation of foreign matter into the 
finished product. Closures, semirigid 
containers, preformed flexible pouches, 
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and flexible pouch roll stock contained 
in original wrappings do not need to be 
cleaned before use. 

(b) Closure examinations for rigid 
containers (cans)—(1) Visual 
examinations. A closure technician shall 
visually examine the double seams 
formed by each closing machine head. 
When seam defects (e.g., cutovers, 
sharpness, knocked down flanges, false 
seams, droops) are observed, necessary 
corrective actions, such as adjusting or 
repairing the closing machine, shall be 
taken. In addition to the double seams, 
the entire container shall be examined 
for product leakage or obvious defects. 
A visual examination shall be performed 
on at least one container from each 
closing machine head, and the 
observations, along with any corrective 
actions, shall be recorded. Visual 
examinations shall be conducted with 
sufficient frequency to ensure proper 
closure and should be conducted at least 
every 30 minutes of continuous closing 
machine operation. Additional visual 
examinations shall be made by the 
closure technician at the beginning of 
production, immediately following every 
jam in the closing machine and after 
closing machine adjustment (including 
adjustment for changes in container 
size). 

(2) Teardown examinations. 
Teardown examinations of double 
seams formed by each closing machine 
head shall be performed by a closure 
technician at a frequency sufficient to 
ensure proper closure. These 
examinations should be made at 
intervals of not more than 4 hours of 
continuous closing machine operation. 
At least one container from each closing 
head shall be examined on the packer'’s 
end during each regular examination 
period. Examination results along with 
any necessary corrective actions, such 
as adjusting or repairing the closing 
machine, shall be promptly recorded by 
the closure technician. The 
establishment shall have container 
specification guidelines for double seam 
integrity on file and available for review 
by Program employees. A teardown 
examination of the can maker’s end 
shall be performed on at least one 
container selected from each closing 
machine during each examination 
period except when teardown 
examinations are made on incoming 
empty containers or when, in the case of 
self-manufactured containers, the 
containers are made in the vicinity of 
the establishment and the container 
plant records are made available to 
Program employees. Additional 
teardown examinations on the packer's 
end should be made at the beginning of 
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production, immediately following every 
jam in a closing machine and after 
closing machine adjustment (including 
adjustment for a change in container 
size). The following procedures shall be 
used in teardown examinations of 
double seams: 

(i) One of the following two methods 
shall be employed for dimensional 
measurements of the double seam. 

(a) Micrometer measurement. For 
cylindrical containers, measure the 


(b) Seamscope or seam projector. 
Required measurements of the seam 
include thickness, body hook, and 
overlap. Seam thickness shall be 
obtained by micrometer. For cylindrical 


following dimensions (Figure 1) at three 
points approximately 120 degrees apart 
on the double seam excluding and at 
least one-half inch from the side seam 
juncture: 

(1) Double seam length—W; 

(2) Double seam thickness—S; 

(3) Body hook length—BH; and 

(4) Cover hook length—CH. 
Maximum and minimum values for each 
dimensional measurement shall be 
recorded by the closure technician. 


containers, at least two locations, 
excluding the side seam juncture, shall 
be used to obtain the required 
measurements. 
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(ii) Seam tightness. Regardless of the 
dimensional measurement method used 
to measure seam dimensions, at a 
minimum, the seam(s) examined shall be 
stripped to assess the degree of 
wrinkling. 

(iii) Side seam juncture rating: 
Regardless of the dimensional 
measurement method used to measure 
seam dimensions, the cover hook shall 
be stripped to examine the cover hook 
droop at the juncture for containers 
having side seams. 

(iv) Examination of noncylindrical 
containers. Examination of 
noncylindrical containers (e.g., square, 
rectangular, “‘D"-shaped, and 
irregularly-shaped) shall be conducted 
as described in paragraphs (b)(2) (i), (ii), 
and (iii) of this section except that the 
required dimensional measurements 
shall be made on the double seam at the 
points listed in the establishment's 
container specification guidelines. 

(c) Closure examinations for glass 
containers—-{1) Visual examinations. A 
closure technician shall visually assess 
the adequacy of the closures formed by 
each closing machine. When closure 
defects, such as loose or cocked caps, 
fractured or cracked containers and low 
vacuum jars, are observed, necessary 
corrective actions, such as adjusting or 
repairing the closing machine shall be 
taken and recorded. In addition to the 
closures, the entire container shall be 
examined for defects. Visual 
examinations shall be made with 
sufficient frequency to ensure proper 
closure and should be conducted at least 
every 30 minutes of continuous closing 
machine operation. Additional visual 
examinations shall be made by the 
closure technician and the observations 
recorded at the beginning of production, 
immediately following every jam in the 
closing machine, and after closing 
machine adjustment (including 
adjustment for a change in container 
size). 

(2) Closure examinations and tests. 
Depending upon the container and 
closure, tests shall be performed by a 
closure technician at a frequency 
sufficient to ensure proper closure. 
These examinations should be made 
either before or after thermal processing 
and at intervals of not more than 4 hours 
of continuous closing machine 
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operation. At least one container from 
each closing machine shall be examined 
during each regular examination period. 
Examination results along with any 
necessary corrective actions, such as 
adjusting or repairing the closing 
machine, shall be promptly recorded by 
the closure technician. The 
establishment shall have specification 
guidelines for closure integrity-on file 
and available for review by Program 
employees. Additional closure 
examinations should be made at the 
beginning of production, immediately 
following every jam in the closing 
machine, and after closing machine 
adjustment (including adjustment for a 
change in container size). 

{d) Closure examinations for 
semirigid and flexible containers—{1) 
Heat seals—{i) Visual examinations. A 
closure technician shall visually 
examine the seals formed by each 
sealing machine. When sealing defects 
are observed, necessary corrective 
actions, such as adjusting or repairing 
the sealing machine, shall be taken and 
recorded. In addition to examining the 
heat seals, the entire container shall be 
examined for product leakage or 
obvious defects. Visual examinations 
shall be performed before and after the 
thermal processing operation and with 
sufficient frequency to ensure proper 
closure. These examinations should be 
conducted at least in accordance with a 
statistical sampling plan. All defects 
noted and corrective actions taken shall 
be promptly recorded. 

(ii) Physical tests. Tests determined 
by the establishment as necessary to 
assess container integrity shall be 
conducted by the closure technician at a 
frequency sufficient to ensure proper 
closure. These tests shall be performed 
after the thermal processing operation 
and should be made at least every 2 
hours of continuous production. The 
establishment's acceptance guidelines 
for each test procedure shall be on file 
and available for review by Program 
employees. Test results along with any 
necessary corrective actions, such as 
adjusting or repairing the sealing 
machine, shall be recorded. 

(2) Double seams on semirigid or 
flexible containers shall be examined 
and the results recorded as provided in 
paragraph (b) of this section. Any 
additional measurements specified by 
the container manufacturer shall also be 
made and recorded. 

(e) Container coding. Each container 
shall be marked with a permanent, 
legible, identifying code mark. The mark 
shall, at a minimum, identify in code the 
product (unless the product name 
lithographed or printed elsewhere on the 


container) and the day and year the 
product was packed. 

(f) Handling of containers after 
closure. (1) Containers and closures 
shall be protected from damage which 
may cause defects that are likely to 
affect the hermetic condition of the 
containers. The accumulation of 
stationary containers on moving 
conveyors should be minimized to avoid 
damage to the containers. 

(2) The maximum time lapse between 
closing and initiation of thermal 
processing shall be 2 hours. However, 
the Administrator may specify a shorter 
period of time when considered 
necessary to ensure product safety and 
stability. A longer period of time 
between closing and the initiation of 
thermal processing may be permitted by 
the Administrator. 


[Approved by the Office of Management and 
Budget under control number 0583-0015} 


§ 318.302 Thermal processing. 


(a) Process schedules. Prior to the 
processing of canned product for 
distribution in commerce, an 
establishment shall have a process 
schedule (as defined in § 318.300{n) of 
this subpart) for each canned meat 
product to be packed by the 
establishment. 

(b) Source of process schedules. (1) 
Process schedules used by an 
establishment shall be developed or 
determined by a processing authority. 

(2) Any change in product 
formulation, ingredients, or treatments 
that are not already incorporated in a 
process schedule and that may 
adversely affect either the product heat 
penetration profile or sterilization value 
requirements shall be evaluated by the 
establishment's processing authority. If 
it is determined that any such change 
adversely affects the adequacy of the 
process schedule, the processing 
authority shall amend the process 
schedule accordingly. 

(3) Complete records concerning all 
aspects of the development or 
determination of a process schedule, 
including any associated incubation 
tests, shall be made available by the 
establishment to the Program employee 
upon request. 

(c) Submittal of process information. 
(1) Prior to the processing of canned 
product for distribution in commerce, 
the establishment shall provide the 
inspector at the establishment with a list 
of the process schedules (including 
alternate schedules) along with any 
additional applicable information, such 
as the retort come-up operating 
procedures and critical factors. 
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(2) Letters or other written 
communications from a processing 
authority recommending all process 
schedules shall be maintained on file by 
the establishment. Upon request by 
Program employees, the establishment 
shall make available such letters or 
written communications for copies 
thereof). If critical factors are identified 
in the process schedule, the 
establishment shall provide the 
inspector with a copy of the procedures 
for measuring, controlling, and recording 
these factors, along with the frequency 
of such measurements, to ensure that 
the critical factors remain within the 
limits used to establish the process 
schedule. Once submitted, the process 
schedules and associated critical factors 
and the procedures for measuring 
(including the frequency), controlling, 
and recording of critical factors shall not 
be changed without the prior written 
submittal of the revised procedures 
(including supporting documentation) to 
the inspector at the establishment. 
[Approved by the Office of Management and 
Budget under control number 0583-0015] 


§ 318.303 Critical factors and the 
application of the process schedule. 

Critical factors specified in the 
process schedule shall be measured, 
controlled and recorded by the 
establishment to ensure that these 
factors remain within the limits used to 
establish the process schedule. 
Examples of factors that are often 
critical to process schedule adequacy 
may include: 

(a) General. (1) Maximum fill-in 
weight or drained weight; 

(2) Arrangement of pieces in the 
container; 

(3) Container orientation during 
thermal processing; 

(4) Product formulation; 

(5) Particle size; 

(6) Maximum thickness for flexible, 
and to some extent semirigid containers 
during thermal processing; 

(7) Maximum pH; 

(8) Percent salt; 

(9) Ingoing {or formulated) nitrite level 
(ppm); 

(10) Maximum water activity; and 

(11) Product consistency or viscosity. 

(b) Continuous rotary and batch 
agitating retorts. (1) Minimum 
headspace; and 

(2) Retort reel speed. 

(c) Hydrostatic retorts. (1) Chain or 
conveyor speed. 

(d) Steam/air retorts. (1) Steam/air 
ratio; and 

(2) Heating medium flow rate. 
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§ 318.304 Operations in the thermal 
processing area. 

(a) Posting of processes. Process 
schedules (or operating process 
schedules) for daily production, 
including minimum initial temperatures 
and operating procedures for thermal 
processing equipment, shall be posted in 
a conspicuous place near the thermal 
processing equipment. Alternatively, 
such information shall be available to 
the thermal processing system operator 
and the’ inspector. 

(b) Process indicators and retort 
traffic control. A system for product 
traffic control shall be established to 
prevent product from bypassing the 
thermal processing operation. Each 
basket, crate or similar vehicle 
containing unprocessed product, or at 
least one visible container in each 
vehicle, shall be plainly and 
conspicuously marked with a heat 
sensitive indicator that will visually 
indicate whether such unit has been 
thermally processed. Exposed heat 
sensitive indicators attached to 
container vehicles shall be removed 
before such vehicles are refilled with 
unprocessed product. Container loading 
systems for crateless retorts shall be 
designed to prevent unprocessed 
product from bypassing the thermal 
processing operation. 

(c) /nitial temperature. The initial 
temperature of the contents of the 
coldest container to be processed shall 
be determined and recorded by the 
establishment at the time the processing 
cycle begins to assure that the 
temperature of the contents of every 
container to be processed is not lower 
than the minimum initial temperature 
specified in the process schedule. 
Thermal processing systems which 
subject the filled and sealed containers 
to water at any time before process 
timing begins shall be operated to 
assure that such water will not lower 
the temperature of the product below 
the minimum initial temperature 
specified in the process schedule. 

(d) Timing devices. Devices used to 
time applicable thermal processing 
operation functions or events, such as 
process schedule time, come-up time 
and retort venting, shall be accurate to 
assure that all such functions or events 
are achieved. Pocket watches and wrist 
watches are not considered acceptable 
timing devices. Analog and digital 
clocks are considered acceptable. If 
such clocks do not display seconds, all 
required timed functions or events shall 
have at least a 1-minute safety factor 
over the specified thermal processing 
operation times. Temperature/time 
recording devices shall correspond 
within 15 minutes to the time of the day 


recorded on written records required by 
§ 318.306. 

(e) Measurement of pH. Unless other 
methods are approved by the 
Administrator, potentiometric methods 
using electronic instruments (pH meters) 
shall be used for making pH 
determinations when a maximum pH 
value is specified as a critical factor in a 
process schedule. 


[Approved by Office of Management and 
Budget under control number 0583-0015] 


§318.305 Equipment and procedures for 
heat processing systems. 

(a) Instruments and controls common 
to different thermal processing 
systems—({1) Indicating temperature 
devices. Each retort shall be equipped 
with at least one indicating temperature 
device that measures the actual 
temperature within the retort. The 
indicating temperature device, not the 
temperature/time recording device, shall 
be used as the reference instrument for 
indicating the process temperature. 

(i) Mercury-in-glass thermometers. A 
mercury-in-glass thermometer shall have 
divisions that are readable to 1F° (or 
0.5C°) and whose scale contains not 
more than 17F°/inch (or 4.0C°/cm) of 
graduated scale. Each mercury-in-glass 
thermometer shall be tested for 
accuracy against a known accurate 
standard upon installation and at least 
once a year to ensure its accuracy. 
Records that specify the date, standard 
used, test method, and the person or 
testing authority performing the test 
shall be maintained on file by the 
establishment and made available to 
Program employees. A mercury-in-glass 
thermometer that has a divided mercury 
column or that cannot be adjusted to the 
standard shall be repaired and tested 
for accuracy before further use, or 
replaced. 

(ii) Other devices. In lieu of mercury- 
in-glass thermometers, the 
Administrator, upon request, will 
consider other indicating temperature 
devices, such as resistance temperature 
detectors. Any such device that is 
approved shall, upon installation and at 
least once a year thereafter, be tested 
for accuracy against a known accurate 
standard. Records that specify the date, 
standard used, test method, and the 
person or testing authority performing 
the test shall be maintained on file by 
the establishment and made available to 
Program employees. Any such device 
which cannot be adjusted to the 
standard shall be replaced, or repaired 
and tested for accuracy before further 
use. 

(2) Temperature/time recording 
devices. Each thermal processing system 
shall be equipped with at least one 
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temperature/time recording device to 
provide a permanent record of 
temperatures within the thermal 
processing system. This recording 
device may be combined with the steam 
controller and may be a recording/ 
controlling instrument. When compared 
to the known accurate indicating 
temperature device, the recording 
accuracy shall be equal to or better than 
1F° (or 0.5C°) at the process 
temperature. The temperature recording 
chart should be adjusted to agree with, 
but shall never be higher than, the 
known accurate indicating temperature 
device. A means of preventing 
unauthorized changes in the adjustment 
shall be provided. For example, a lock or 
a notice from management posted at or 
near the recording device warning that 
only authorized persons are permitted to 
make adjustments, are satisfactory 
means for preventing unauthorized 
changes. Air-operated temperature 
controllers shall have adequate filter 
systems to ensure a supply of clean, dry 
air. The recorder timing mechanism 
shall be accurate. 

(i) Chart-type devices. Devices using 
charts shall be used only with the 
correct chart. Each chart shall have a 
working scale of not more than 55F°/ 
inch (or 12C°/cm) within a range of 20F° 
(or 11C°) of the process temperature. 
Chart graduations shall not exceed 2F 
degrees (or 1C degree) within a range of 
10F degrees (or 5C degrees) of the 
process temperature. Multipoint plotting 
chart-type devices shall print 
temperature readings at intervals that 
will assure that the parameters of the 
process time and process temperature 
have been met. The frequency of 
recording should not exceed 1-minute 
intervals. 

(ii) Other devices. In lieu of chart-type 
devices, the Administrator will consider 
for approval other recording devices 
upon request. 

(3) Steam controllers. Each retort shall 
be equipped with an automatic steam 
controller to maintain the retort 
temperature. This may be a recording/ 
controlling instrument when combined 
with a temperature/time recording 
device. 

(4) Air valves. All air lines connected 
to retorts designed for pressure 
processing in steam shall be equipped 
with a globe valve or other equivalent- 
type valve or piping arrangement that 
will prevent leakage of air into the retort 
during the process cycle. 

(5) Water valves. All retort water 
lines that are intended to be closed 
during a process cycle shall be equipped 
with a globe'valve or other equivalent- 
type valve or piping arrangement that 





will prevent leakage of water into the 
retort during the process cycle. 

(b) Pressure processing in steam—{1)} 
Batch still retorts. (i) The basic 
requirements and recommendations for 
indicating temperature devices and 
temperature/time recording devices are 
described in paragraphs (a) (1) and (2) of 
this section. Additionally, bulb sheaths 
or probes of indicating temperature 
devices and probes of temperature/time 
recording devices shall be installed 
either within the retort shell or in 
external wells attached to the retort. 
External wells shall be connected to the 
retort through at least a % inch (1.9 cm} 
diameter opening and equipped with a 
%e inch (1.6 mm) or larger bleeder 
opening so located as to provide a 
constant flow of steam past the length of 
the bulb or probe. The bleeder for 
external wells shall emit steam 
continuously during the entire thermal 
processing period. 

(ii) Steam controllers are required as 
described under paragraph (a)(3) of this 
section. 

(iii) Steam inlet. The steam inlet to 
each retort shall be large enough to 
provide steam for proper operation of 
the retort, and shall enter at a point to 
facilitate air removal during venting. 

(iv) Crate supports. Vertical still 
retorts with bottom steam entry shall 
employ bottom retort crate supports. 
Baffle plates shall not be used in the 
bottom of retorts. 

(v) Steam spreader. Perforated steam 
spreaders, if used, shall be maintained 
to ensure they are not blocked or 
otherwise inoperative. Horizontal still 
retorts shall be equipped with 
perforated steam spreaders that extend 
the full length of the retort unless the 
adequacy of another arrangement is 
documented by heat distribution data or 
other documentation from a processing 
authority. Such information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(vi) Bleeders and condensate removal. 
Bleeders, except those for external wells 
of temperature devices, shall have % 
inch (or 3 mm) or larger openings and 
shall be wide open during the entire 
process, including the come-up time. For 
horizontal still retorts, bleeders shall be 
located within approximately 1 foot (or 
30 cm) of the outermost locations of 
containers at each end along the top of 
the retort. Additional bleeders shall be 
located not more than 8 feet (2.4 m) 
apart along the top. Bleeders may be 
installed at positions other than those 
specified above, as long as the 
establishment has heat distribution data 
or other documentation from the 
manufacturer cr from a processing 


authority demonstrating that the 
bleeders accomplish removal of air and 
circulate the steam within the retort. 
This information shall be maintained on 
file by the establishment and made 
available to Program employees for 
review. All bleeders shall be arranged in 
a way that enables the retort operator to 
observe that they are functioning 
properly. Vertical retorts shall have at 
least one bleeder opening located in the 
portion of the retort opposite the steam 
inlet. All bleeders shall be arranged so 
that the retort operator can observe that 
they are functioning properly. In retorts 
having a steam inlet above the level of 
the lowest container, a bleeder shall be 
installed in the bottom of the retort to 
remove condensate. The condensate 
bleeder shall be so arranged that the 
retort operator can observe that it is 
functioning properly. The condensate 
bleeder shall be checked with sufficient 
frequency to ensure adequate removal 
of condensate. Visual checks should be 
performed at intervals of not more than 
15 minutes and the results recorded. 
Intermittent condensate removal 
systems shall be equipped with an 
automatic alarm system that will serve 
as a continuous monitor of condensate 
bleeder functioning. The automatic 
alarm system shall be tested at the 
beginning of each shift for proper 
functioning and the results recorded. If 
the alarm system is not functioning 
properly, it must be repaired before the 
retort is used. 

(vii) Stacking equipment. 

(a) Equipment for holding or stacking 
containers in retorts. Crates, trays, 
gondolas, carts, and other vehicles for 
holding or stacking product containers 
in the retort shall be so constructed to 
ensure steam circulation during the 
venting, come-up, and process times. 
The bottom of each vehicle shall have 
perforations at least 1 inch (2.5 cm) in 
diameter on 2 inch (or 5 cm) centers or 
the equivalent unless the adequacy of 
another arrangement is documented by 
heat distribution data or other 
documentation from a processing 
authority and such information is 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(b) Divider plates. Whenever one or 
more divider plates are used between 
any two layers of containers or placed 
on the bottom of a retort vehicle, the 
establishment shall have on file 
documentation that the venting 
procedure allows the air to be removed 
from the retort before timing of the 
thermal process is started. Such 
documentation shall be in the form of 
heat distribution data or documentation 
from a processing authority. This 
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information shall be made available to 
Program employees for review. 

(viii) Bleeder and vent mufflers. lf 
mufflers are used on bleeders or vent 
systems, the establishment shall have on 
file documentation that the mufflers do 
not impede the removal of air from the 
retort. Such documentation shall consist 
of either heat distribution data or 
documentation from the muffler 
manufacturer or from a processing 
authority. This information shall be 
made available to Program employees 
for review. 

(ix) Vents. 

(a) Vents shall be located in that 
portion of the retort opposite the steam 
inlet and shall be designed, installed, 
and operated in such a way that air is 
removed from the retort before timing of 
the thermal process is started. Vents 
shall be controlled by a gate, plug cock, 
or other full-flow valve which shall be 
fully opened to permit rapid removal of 
air from retorts during the venting 
period. 

(b) Vents shall not be connected to a 
closed drain system without an 
atmospheric break in the line. Where a 
retort manifold connects several pipes 
from a single retort, the manifold shall 
be controlled by a gate, plug cock, or 
other full-flow valve and the manifold 
shall be of a size such that the cross- 
sectional area of the manifold is larger 
than the total cross-sectional area of all 
connecting vents. The discharge shall 
not be connected to a closed drain 
without an atmospheric break in the 
line. A manifold header connecting 
vents or manifolds from several still 
retorts shall lead to the atmosphere. The 
manifold header shall not be controlled 
by a valve and shall be of a size such 
that the cross-sectional area is at least 
equal to the total cross-sectional area of 
all connecting retort manifold pipes from 
the maximum number of retorts to be 
vented simultaneously. 

(c) Some typical installations and 
operating procedures are described 
below. Other retort installations, vent 
piping arrangements, operating 
procedures or auxiliary equipment such 
as divider plates may be used provided 
there is documentation that the air is 
removed from the retort before the 
process is started. Such documentation 
shall be in the form of heat distribution 
data or other documentation from the 
equipment manufacturer or processing 
authority. This information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(d) For crateless retort installations, 
the establishment shall have heat 
distribution data or other documentation 
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from the equipment manufacturer or 
from a processing authority that 
demonstrates that the venting procedure 
used accomplishes the removal of air 
and condensate. This information shall 
be maintained on file by the 
establishment and made available to 
Program employees for review. 

(e) Examples of typical installations 
and operating procedures that comply 
with the requirements of this section are 
as follows: 

(1) Venting horizontal retorts. 

(7) Venting through multiple 1 inch (2.5 
cm) vents discharging directly to the 
atmosphere. 


VENT VALVE 


“i  \ 
STEAM SPREADER 


Figure 1. 


Specifications (Figure 1): One, 1-inch (2.5 
cm) vent for every 5 feet (1.5 m) of retort 
length, equipped with a gate, plug cock, or 
other full-flow valve and discharging to 
atmosphere. The end vents shall not be more 
than 2% feet (or 75 cm) from ends of retort. 
Venting method (Figure 1): Vent valves shall 
be wide open for at least 5 minutes and to at 
least 225 °F (or 107 °C), or at least 7 minutes 
and to at least 220 °F (or 104.5 °C). 


(ii) Venting through multiple 1 inch 
(2.5 cm) vents discharging through‘a 
manifold to the atmosphere. 


VENT VALVE 
a 
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STEAM SPREADER 
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Figure 2. 


Specifications (Figure 2): One, 1-inch (2.5 
cm) vent for every 5 feet (1.5 m) of retort 
length; vents not over 2% feet (or 75 cm) from 
ends of retort; size of manifold for retorts less 
than 15 feet (4.6 m) in length, 2% inches (6.4 
cm), and for retorts 15 feet (4.6 m) and over in 
length, 3 inches (7.6 cm). 


Venting method (Figure 2): The manifold 
vent gate, plug cock, or other full-flow valve 
shall be wide open for at least 6 minutes and 
to at least 225 °F (or 107 °C) or for at least 8 
minutes and to at least 220 °F (or 104.5 °C). 

(ii) Venting through water spreaders. 


VENT VALVE => WATER INLET 
_ 


WATER SPREADER 


STEAM SPREADER 
== INLET 


Figure 3. 


Specifications (Figure 3): Size of vent and 
vent valve. For retorts less than 15 feet (4.6 
m) in length, 2 inches (or 5 cm); for retorts.15 
feet: (4.6 m) and over in length, 2% inches (6.4 
cm). 

Size of water spreader (Figure 3): For 
retorts less than 15 feet (4.6 m) in length, 1% 
inches (3.8 cm); for retorts 15 feet (4.6 m) and 
over in length, 2 inches (or 5 cm). The number 
of holes shall be such that their total cross- 
sectional area is equal to the cross-sectional 
area of the vent pipe inlet. 

Venting method (Figure 3): The gate, plug 
cock, or other full-flow. valve on the water 
spreader vent shall be wide open for at least 
5 minutes and to at least 225 °F (or 107 °C), or 
for at least 7 minutes and to at least 220 °F (or 
104.5 °C). 


(iv) Venting through a single 2% inch 
(6.4.cm) top vent for retorts not 
exceeding 15 feet (4.6 m) in length. 


STEAM SPREADER 


= @ INLET 


Figure 4. 
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Specifications (Figure 4): A 2% inch (6.4 
cm) vent equipped with a 2% inch (6.4 cm) 
gate, plug cock, or other full-flow valve and 
located within 2 feet (61 cm) of the center of 
the retort. 

Venting method (Figure 4): The vent valve 
shall be wide open for at least 4 minutes and 
to at least 220 °F (or 104.5 °C). 

(2) Venting vertical retorts. 

(7) Venting through a 1% inch 3.8 cm) 
overflow. 


OVERFLOW PIPE 
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Figure 5. 


Specifications (Figure 5): A 1% inch {3.8 
cm) overflow pipe equipped with a 1% inch 
(3.8 cm) gate, plug cock, or other full-flow 
valve and with not more than 6 feet (1.8 m) of 
1% inch (3.8 cm) pipe beyond the valve 
before a break to the atmosphere or to a 
manifold header. 

Venting method (Figure 5): The vent valve 
shall be wide open for at least 4 minutes and 
to at least 218 °F (or 103.5 °C), or for at least 5 
minutes and to at least 215 °F (or 101.5 °C). 


(ii) Venting through a single 1 inch (2.5 
cm) side or top vent. 
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Specifications (Figure 6 or 7): A1 inch (2.5 
cm) vent in lid or top side, equipped with a 
gate, plug cock, or other full-flow valve and 
discharging directly into the atmosphere or to 
a manifold header. 

Venting method (Figure 6 or 7): The vent 
valve shall be wide open for at least 5 
minutes and to at least 230 °F (110 °C), or for 
at least 7 minutes and to at least 220 °F (or 
104.5 °C). 

(2) Batch agitating retorts. (i) The 
basic requirements for indicating 
temperature devices and temperature/ 
time recording devices are described in 
paragraphs fa) (1) and (2) of this section. 
Additionally, bulb sheaths or probes of 
indicating temperature devices and 
probes of temperature/ time recording 
devices shall be installed either within 
the retort shell or in external wells 
attached to the retort. External wells 
shall be connected to the retort through 
at least a % inch (1.9 cm) diameter 
opening and equipped with a “se (1.6 
mm) or larger bleeder opening so 
located as to provide a constant flow of 
steam past the length of the bulbs or 
probes. The bleeder for external wells 
shall emit steam continuously during the 
entire thermal processing period. 

(ii) Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

(iii) Steam inlet. The steam inlet to 
each retort shall be large enough to 
provide steam for proper operation of 
the retort and shall enter at a point(s) to 
facilitate air removal during venting. 

(iv) Bleeders. Bleeders, except those 
for external wells of temperature 
devices, shall be % inch (or 3 mm) or 


STEAM 
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larger and shall be wide open during the 
entire process including the come-up 
time. Bleeders shall be located within 
approximately 1 foot (ar 30 cm) of the 
outermost location of containers, at each 
end along the top of the retort. 
Additional bleeders shall be located not 
more than 8 feet (2.4 m) apart along the 
top. Bleeders may be installed at 
positions other than those specified 
above, as long as the establishment has 
heat distribution data or other 
documentation from the manufacturer or 
from a processing authority that the 
bleeders accomplish removal of air and 
circulate the steam within the retort. 
This information shall be maintained on 
file by the establishment and made 
available to Program employees for 
review. All bleeders shall be arranged in 
a way that enables the retort operator to 
observe that they are functioning 
properly. 

(v) Venting and condensate removal. 
The air in the retort shall be removed 
before processing is started. Heat 
distribution data or other documentation 
from the manufacturer or from the 
processing authority who developed the 
venting procedure shall be kept on file 
by the establishment and made 
available to Program employees for 
review. At the time the steam is turned 
on, the drain shall be opened to remove 
steam condensate from the retort. A 
bleeder shall be installed in the bottom 
of the retort to remove condensate 
during retort operation. The condensate 
bleeder shall be so arranged that the 
retort operator can observe that it is 
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functioning properly. The condensate 
bleeder shall be checked with sufficient 
frequency to ensure adequate removal 
of condensate. Visual checks should be 
performed at intervals of not more than 
15 minutes and the results recorded. 
Intermittent condensate removal 
systems shall be equipped with an 
automatic alarm system that will serve 
as a continuous monitor of condensate 
bleeder functioning. The automatic 
alarm system shall be tested at the 
beginning of each shift for proper 
functioning and the results recorded. If 
the alarm system is not functioning 
properly, it must be repaired before the 
retort is used. 

(vi) Retort or reel speed timing. The 
retort or reel speed shall be checked 
before process timing begins and, if 
needed, adjusted as specified in the 
process schedule: In addition, the 
rotational speed shall be determined 
and recorded at least once during 
process timing of each retort load 
processed. Alternatively, a recording 
tachometer can be used to provide a 
continuous record of the speed. The 
accuracy of the recording tachometer 
shall be determined and recorded at 
least once per shift by checking the 
retort or reel speed using an accurate 
stopwatch. A means of preventing 
unauthorized speed changes on retorts 
shall be provided. For example, a lock or 
a notice from management posted at or 
near the speed adjustment device 
warning that only authorized persons 
are permitted to make adjustments are 
satisfactory means of preventing 
unauthorized changes. 

(vii) Bleeder and vent mufflers. ff 
mufflers are used on bleeders or vent 
systems, the establishment shall have 
documentation that the mufflers do not 
impede the removal of air from the 
retort. Such documentation shall consist 
of either heat distribution data or 
documentation from the muffler 
manufacturer or from a processing 
authority. This information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(3) Continuous rotary retorts. (i) The 
basic requirements for indicating 
temperature devices and temperature/ 
time recording devices are described in 
paragraphs (a) (1) and (2) of this section. 
Additionally, bulb sheaths or probes of 
indicating temperature devices and 
probes of temperature/time recording 
devices shal} be installed either within 
the retort shell or in external wells 
attached to the retort. External wells 
shall be connected to the retort through 
at least a % inch (1.9 cm) diameter 
opening and equipped with a %6 inch 
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(1.6 mm) or larger bleeder opening so 
located as to provide a constant flow of 
steam past the length of the bulbs or 
probes. The bleeder for external wells 
shall emit steam continuously during the 
entire thermal processing period. 

(ii) Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

{iii) Steam inlet. The steam inlet to 
each retort shall be large enough to 
provide steam for proper operation of 
the retort, and shall enter at a point(s) to 
facilitate air removal 

(iv) Bleeders. Bleeders, except those 
for external wells of temperature 
devices, shall be ¥% inch {3.2 mm) or 
larger and shall be wide open during the 
entire process, including the come-up 
time. Bleeders shall be located within 
approximately 1 foot (or 30 cm) of the 
outermost location of containers at each 
end along the top of the retort. 
Additional bleeders shall be located not 
more than 8 feet (2.4 m) apart along the 
top of the retort. Bleeders may be 
installed at positions other than those 
specified above, as long as the 
establishment has heat distribution data 
or other documentation from the 
manufacturer or a processing authority 
that the bleeders accomplish removal of 
air and circulate the steam within the 
retort. This information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. All bleeders shall 
be arranged so that the retort operator 
can observe that they are functioning 
properly. 

(v) Venting and condensate removal. 
The air in the retort shall be removed 
before processing is started. Heat 
distribution data or other documentation 
from the manufacturer or from the 
processing authority who developed the 
ven shall be kept on file 
by the establishment and made 
available to Program employees for 
review. At the time the steam is turned 
on, the drain shall be opened to remove 
steam condensate from the retort. A 
bleeder shall be installed in the bottom 
of the shell to remove condensate during 
the retort operation. The condensate 
bleeder shail be so arranged that the 
retort operator can observe that it is 
functioning . The condensate 
bleeder shall be checked with sufficient 
frequency to ensure adequate removal 
of condensate. Visual checks should be 
performed.at intervals of not more than 
15 minutes and the results recorded. 
Intermittent condensate removal 
systems shall be equipped with an 
automatic alarm system that will serve 
as a continuous monitor of condensate 
bleeder functioning. The automatic 
alarm system shall be tested at the 


beginning of each shift for proper 
functioning and the results recorded. If 
the alarm system is not functioning 
properly, it must be repaired before the 
retort is used. 

(vi) Retort speed timing. The 
rotational speed of the retort shall be 
specified in the process schedule. The 
speed shall be adjusted as specified, 
and recorded by the establishment when 
the retort is started, and checked and 
recorded at intervals not to exceed 4 
hours to ensure that the correct retort 
speed is maintained. Alternatively, a 
recording tachometer may be used to 
provide a continuous record of the 
speed. If a recording tachometer is used, 
the speed shall be manually checked 
against an accurate stopwatch at least 
once per shift and the results recorded. 
A means of preventing unauthorized 
speed changes on retorts shall be 
provided. For example, a lock or a 
notice from management posted at or 
near the speed adjustment device 
warning that only authorized persons 
are permitted to make adjustments are 
satisfactory means of preventing 
unauthorized changes. 

(vii) Bleeders aati vent mufflers. If 
mufflers are used on bleeders or vent 
systems, the establishment shall have 
documentation that the mufflers do not 
impede the removal of air from the 
retort. Such documentation shall consist 
of either heat distribution data or other 
documentation from the muffler 
manufacturer or from a processing 
authority. This information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(4) Hydrostatic retorts. {i) The basic 
requirements for indicating temperature 
devices and temperature/time recording 
devices are described in paragraphs (a) 
(1) and (2) of this section. Additionally, 
indicating temperature devices shall be 
located in the steam dome near the 
steam/water interface. Where the 
process schedule specifies maintenance 
of particular water temperatures in the 
hydrostatic water legs, at least one 
indicating temperature device shail be 
located in each hydrostatic water leg so 
that it can accurately measure water 
temperature and be easily read. The 
temperature/time recorder probe shall 
be installed either within the steam 
dome or in a well attached to the dome. 
Each probe shall have a %<¢ inch (1.6 
mm) or larger bleeder opening which 
emits steam continuously during the 
processing period. Additional 
temperature/time recorder probes shall 
be installed in the hydrostatic water legs 
if the process schedule specifies 
maintenance of particular temperatures 
in these water legs. 


(ii) Steam controllers are required as 
described in paragraph {a}{3) of this 
section. 

{iii) Steam inlet. The steam inlets shall 
be large enough to provide steam for 
proper operation of the retort. 

(iv) Bleeders. Bleeder openings % inch 
(or 6 mm) or larger shall be located in 
the steam chamber(s) opposite the point 
of steam entry. Bleeders shall be wide 
open and shall emit steam continuously 
during the entire process, including the 
come-up time. All bleeders shall be 
arranged in such a way that the operator 
can observe that they are functioning 
properly. 

(v) Venting. Before the start of 
processing operations, the retort steam 
chamber{s) shall be vented to ensure 
removal of air. Heat distribution data or 
other documentation from the 
manufacturer or from a processing 
authority demonstrating that the air is 
removed from the retort prior to 
processing shall be kept on file at the 
establishment and made available to 
Program employees for review. 

(vi) Conveyor speed. The conveyor 
speed shall be calculated to obtain the 
required process time and recorded by 
the establishment when the retort is 
started. The speed shall be checked and 
recorded at intervals not to exceed 4 
hours to ensure that the correct 
conveyor speed is maintained. A 
recording device may be used to provide 
a continuous record of the conveyor 
speed. When a recording device is used, 
the speed shall be manually checked 
against an accurate stopwatch at least 
once per shift by the establishment. A 
means of preventing unauthorized speed 
changes of the conveyor shall be 
provided. For example, a lock or a 
notice from management posted at or 
near the speed adjustment device 
warning that only authorized persons 
are permitted to make adjustments are 
satisfactory means of preventing 
unauthorized changes. 

{vii) Bleeders and vent mufflers. If 
mufflers are used on bleeders or vent 
systems, the establishment shall have 
documentation that the muffler do not 
impede the removal of air from the 
retort. Such documentation shall consist 
of either heat distribution data or other 
documentation from the muffler 
manufacturer or from a processing 
authority. This information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

{c) Pressure processing in water—{1) 
Batch still retorts. (i) The basic 
requirements for indicating temperature 
devices and temperature/time recording 
devices are described in paragraphs 
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(a)(1) and (2) of this section. 
Additionally, bulbs or probes of 
indicating temperature devices shall be 
located in such a position that they are 
beneath the surface of the water 
throughout the process. On horizontal 
retorts, the indicating temperature 
device bulb or probe shall be inserted 
directly into the retort shell. In both 
vertical and horizontal retorts, the 
indicating temperature device bulb or 
probe shall extend directly into the 
water a minimum of 2 inches (or 5 cm) 
without a separable well or sleeve. In 
vertical retorts equipped with a 
recorder/controller, the controller probe 
shall be located at the bottom of the 
retort below the lowest crate rest in 
such a position that the steam does not 
strike it directly. In horizontal retorts so 
equipped, the controller probe shall be 
located between the water surface and 
the horizontal plane passing through the 
center of the retort so that there is no 
opportunity for direct steam 
impingement on the controller probe. 
Air-operated temperature controllers 
shall have filter systems to ensure a 
supply of clean, dry air. 

(ii) Pressure recording device. Each 
retort shall be equipped with a pressure 
recording device which may be 
combined with a pressure controller. 

(iii) Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

(iv) Heat distribution. Heat 
distribution data or other documentation 
from the equipment manufacturer or a 
processing authority demonstrating 
uniform heat distribution within the 
retort shall be kept on file at the 
establishment and made available to 
Program employees for review. 

(v) Crate supports. A bottom crate 
support shall be used in vertical retorts. 
Baffle plates shall not be used in the 
bottom of the retort. 

(vi) Stacking equipment. For filled 
flexible containers and, where 
applicable, semirigid containers, 
stacking equipment shall be designed to 
ensure that the thickness of the filled 
containers does not exceed that 
specified in the process schedule and 
that the containers do not become 
displaced and overlap or rest on one 
another during the thermal process. 

(vii) Drain valve. A nonclogging, 
water-tight drain valve shall be used. 
Screens shall be installed over all drain 
openings. 

(viii) Water level. There shall be a 
means of determining the water level in 
the retort during operation (i.e., by using 
a gauge, electronic sensor, or sight glass 
indicator). For retorts requiring complete 
immersion of containers, water shall 
cover the top layer of containers during 


the entire come-up time and thermal 
processing periods and should cover the 
top layer of containers during cooling. 
For retorts using cascading water or 
water sprays, the water level shall be 
maintained within the range specified 
by the retort manufacturer or processing 
authority during the entire come-up, 
thermal processing, and cooling periods. 
A means to ensure that water 
circulation continues as specified 
throughout the come-up, thermal 
processing, and cooling periods shall be 
provided. The retort operator shall 
check and record the water level at 
intervals to ensure it meets the specified 
processing parameters. 

(ix) Air supply and controls. In both 
horizontal and vertical still retorts, a 
means shall be provided for introducing 
compressed air or steam at the pressure 
required to maintain container integrity. 
Compressed air and steam entry shall 
be controlled by an automatic pressure 
control unit. A nonreturn valve shall be 
provided in the air supply line to prevent 
water from entering the system. 
Overriding air or steam pressure shall 
be maintained continuously during the 
come-up, thermal processing, and 
cooling periods. If air is used to promote 
circulation, it shall be introduced into 
the steam line at a point between the 
retort and the steam control valve at the 
bottom of the retort. The adequacy of 
the air circulation for maintaining 
uniform heat distribution within the 
retort shall be documented by heat 
distribution data or other documentation 
from a processing authority, and such 
data shall be maintained on file by the 
establishment and made available to 
Program employees for review. 

(x) Water recirculation. When a 
water recirculation system is used for 
heat distribution, the water shall be 
drawn from the bottom of the retort 
through a suction manifold and 
discharged through a spreader that 
extends the length or circumference of 
the top of the retort. The holes in the 
water spreader shall be uniformly 
distributed. The suction outlets shall be 
protected with screens to keep debris 
from entering the recirculation system. 
The pump shall be equipped with a pilot 
light or a similar device to warn the 
operator when it is not running, and 
with a bleeder to remove air when 
starting operations. Alternatively, a 
flow-meter alarm system can be used to 
ensure proper water circulation. The 
adequacy of water circulation for 
maintaining uniform heat distribution 
within the retort shall be documented by 
heat distribution or other documentation 
from a processing authority and such 
data shall be maintained on file by the 
establishment and made available to 
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Program employees for review. 
Alternative methods for recirculation of 
water in the retort may be used, 
provided there is documentation in the 
form of heat distribution data or other 
documentation from a processing 
authority maintained on file by the 
establishment and made available to 
Program employees for review. 

(xi) Cooling water entry. In retorts for 
processing product packed in glass jars, 
the incoming cooling water should not 
directly strike the jars, in order to 
minimize glass breakage by thermal 
shock. 

(2) Batch agitating retorts. (i) The 
basic requirements and 
recommendations for indicating 
temperature devices and temperature/ 
time recording devices are described in 
paragraphs (a) (1) and (2) of this section. 
Additionally, the indicating temperature 
device bulb or probe shall extend 
directly into the water without a 
separable well or sleeve. The recorder/ 
controller probe shall be located 
between the water surface and the 
horizontal plane passing through the 
center of the retort so that there is no 
opportunity for steam to directly strike 
the controller bulb or probe. 

(ii) Pressure recording device. Each 
retort shall be equipped with a pressure 
recording device which may be 
combined with a pressure controller. 

(iii) Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

(iv) Heat distribution. Heat 
distribution data or other documentation 
from the equipment manufacturer or a 
processing authority shall be kept on file 
by the establishment and made 
available to Program employees for 
review. 

(v) Stacking equipment. All devices 
used for holding product containers (e.g., 
crates, trays, divider plates) shall be so 
constructed to allow the water to 
circulate around the containers during 
the come-up and thermal process 
periods. 

(vi) Drain valve. A nonclogging, 
water-tight drain valve shall be used. 
Screens shall be installed over all drain 
openings. 

(vii) Water level. There shall be a 
means of determining the water level in 
the retort during operation (i.e., by using 
a gauge, electronic sensor, or sight glass 
indicator). Water shall completely cover 
all containers during the entire come-up, 
thermal processing, and cooling periods. 
A means to ensure that water 
circulation continues as specified 
throughout the come-up, thermal 
processing, and cooling periods shall be 
provided. The retort operator shall 
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check and record the adequacy of the 
water level with sufficient frequency to 
ensure it meets the specified processing 
parameters. 

(viii) Air supply and controls. Retorts 
shall be provided with a means for 
introducing compressed air or steam at 
the pressure required to maintain 
container integrity. ssed air and 
steam entry shall be controlled by an 
automatic pressure control unit. A 
nonreturn valve shall be provided in the 
air supply line to prevent water from 
entering the system. Overriding air or 
steam pressure shall be maintained 
continuously during the come-up, 
thermal processing, and cooling periods. 
If air is used to promote circulation, it 
shall be introduced into the steam line 
at a point between the retort and the 
steam control valve at the bottom of the 
retort. The adequacy of the air 
circulation for maintaining uniform heat 
distribution within the retort shall be 
documented by heat distribution data or 
other documentation from a processing 
authority, and such data shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

{ix) Retort or reel speed timing. The 
retort or reel speed timing shall be 
checked before process timing begins 
and, if needed, adjusted as specified in 
the process schedule. In addition, the 
rotational speed shall be determined 
and recorded at least once during 
process timing of each retort load 
processed. Alternatively, a recording 
tachometer can be used to provide a 
continuous record of the speed. The 
accuracy of the recording tachometer 
shall be determined and recorded at 
least once per shift by the establishment 
by checking the retort or reel speed 
using an accurate stopwatch. A means 
of preventing unauthorized speed 
changes on retorts shall be provided. For 
example, a lock or a notice from 
management posted at or near the speed 
adjustment device warning that only 
authorized persons are permitted to 
make adjustments are satisfactory 
means of preventing unauthorized 
changes. 

(x) Water recirculation. If a water 
recirculation system is used for heat 
distribution, it shall be installed in such 
a manner that water will be drawn from 
the bottom of the retort through a 
suction manifold and discharged 
through a spreader which extends the 
length of the top of the retort. The holes 
in the water spreader shall be uniformly 
distributed. The suction outlets shall be 
protected with screens to keep debris 
from entering the recirculation system. 
The pump shall be equipped with a pilot 


light-or a similar device to warn the 
operator when it is not running and with 
a bleeder to remove air when starting 
operations. Alternatively, a flow-meter 
alarm system can be used to ensure 
proper water circulation. The adequacy 
of water circulation for maintaining 
uniform heat distribution within the 
retort shall be documented by heat 
distribution data or other documentation 
from a processing authority, and such 
data shall be maintained on file by the 
establishment and made available to 
Program employees for review. 
Alternative methods for recirculation of 
water in the retort may be used 
provided there is documentation in the 
form of heat distribution data or other 
documentation from a processing 
authority maintained on file by the 
establishment and made available to 
Program employees for review. 

(xi) Cooling water entry. In retorts for 
processing product packed in glass jars, 
the incoming cooling water should not 
directly strike the jars, in order to 
minimize glass breakage by thermal 
shock. 

(d) Pressure processing with steam/ 
air mixtures in batch retorts (1) The 
basic requirements for indicating 
temperature devices and temperature/ 
time recording devices are described in 
paragraphs (a) (1) and (2) of this section. 
Additionally, bulb sheaths or probes for 
indicating temperature devices and 
temperature/time recording devices or 
controller probes shall be inserted 
directly into the retort shell in such a 
position that steam does not strike them 
directly. 

(2) Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

(3) Recording pressure controller. A 
recording pressure controller shall be 
used to control the air inlet and the 
steam/air mixture outlet. 

(4) Circulation of steam/air mixtures. 
A means shall be provided for the 
circulation of the steam/air mixture to 
prevent formation of low-temperature 
pockets. The efficiency of the circulation 
system shall be documented by heat 
distribution data or other documentation 
from a processing authority, and such 
data shall be maintained on file by the 
establishment and made available to 
Program employees for review. The 
circulation system shall be checked to 
ensure its proper functioning and shall 
be equipped with a pilot light or a 
similar device to warn the operator 
when it is not functioning. Because of 
the variety of existing designs, reference 
shall be made to the equipment 
manufacturer for details of installation, 
operation, and control. 
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(5) The Administrator shall be notified 
immediately by the official 
establishment of any such system in use 
or placed into use-on or after the 
effective date of this rule. 

(e) Atmospheric cookers—(1) 
Temperature/time recording device. 
Each atmospheric cooker {e.g., hot water 
bath) shall be equipped with at least one 
temperature/time recording device in 
accordance with the basic requirements 
described in paragraph {a)(2) of this 
section. 

(2) Heat distribution. Each 
atmospheric cooker shall be equipped 
and operated to ensure uniform heat 
distribution throughout the processing 
system during the thermal process. Heat 
distribution data or other documentation 
from the manufacturer or a processing 
authority demonstrating uniform heat 
distribution within the cooker shall be 
kept on file by the establishment and 
made available to Program employees 
for review. 

(f) Other systems All other systems 
not specifically delineated in this 
section and used for the thermal 
processing of canned preduct will be 
evaluated on a case-by-case basis by 
the Adminstrator. Systems will be 
approved if they are found to conform to 
the applicable requirements of this 
section and to produce shelf stable 
products consistently and uniformly. 

(g) Equipment maintenance (1) Upon 
installation, all instrumentation and 
controls shall be checked by the 
establishment for proper functioning and 
accuracy and, thereafter, at any time 
their functioning or accuracy is suspect. 

(2) At least once a year each thermal 
processing system shall be examined by 
an individual not directly involved in 
daily operations to ensure the proper 
functioning of the system as well as all 
auxiliary equipment and 
instrumentation. In addition, each 
thermal processing system should be 
examined before the resumption of 
operation following an extended 
shutdown. 

(3) Air and water valves that are 
intended to be closed during thermal 
processing shall be checked by the 
establishment for leaks. Defective 
valves shall be repaired or replaced as 
needed. 

(4) Vent and bleeder mufflers shall be 
checked and maintained or replaced by 
the establishment to prevent any 
reduction in vent or bleeder efficiency. 

(5) When water spreaders are used for 
venting, a maintenance schedule shall 
be developed and implemented to 
assure that the holes are maintained at 
their original size. 
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(6) Records shall be kept on all 
maintenance items that could affect the 
adequacy of the thermal process. 
Records shall include the date and type 
of maintenance performed and the 
person conducting the maintenance, 

(kh) Container cooling and cooling 
water (1) Potable water shall be used for 
cooling except as provided for in 
paragraphs (h) (2) and (3) of this section. 

(2) Cooling canal water shall be 
chlorinated or treated with a chemical 
approved by the Administrator as 
having a bactericidal effect equivalent 
to chlorination. There shall be a 
measurable residual of the sanitizer in 
the water at the discharge point of the 
canal. Cooling canals shall be cleaned 
and replenished with potable water to 
prevent the buildup of.organic matter 
and other materials. 

(3) Container cooling waters that are 
recycled or reused shall be handled in 
systems that are so designed, operated, 
and maintained so there is no buildup of 
microorganisms, organic matter, and 
other materials in the systems and in the 
waters. System equipment, such as 
pipelines, holding tanks and cooling 
towers, shall be constructed and 
installed so that they can be cleaned 
and inspected. In addition, the 
establishment shall maintain, and make 
available to Program employees for 
review, information on at least the 
following: 

(i) System design and construction; 

{ii) System operation including the 
rates of renewal with fresh, potable 
water and the means for treating the 
water so that there is a measurable 
residual of an acceptable sanitizer, per 
paragraph (h)(2) of this section, in the 
water at the point where the water exits 
the container cooling vessel; 

(iii) System maintenance including 
procedures for the periodic cleaning and 
sanitizing of the entire system; and 

{iv) Water quality standards, such as 
microbiological, chemical and physical, 
monitoring procedures including the 
frequency and site(s) of sampling, and 
the corrective actions taken when water 
quality standards are not met. 

{i) Post-process handling of containers 
Containers shall be handled in a manner 
that will prevent damage to the hermetic 
seal area. All worn and frayed belting, 
can retarders, cushions, and the like 
shall be replaced with nonporous 
materials. To minimize container 
abrasions, particularly in the seal area, 
containers should not remain stationary 
on moving conveyors. All post-process 
container handling equipment should be 
kept clean so there is no buildup of 
microorganisms on surfaces in contact 
with the containers. 


[Approved by.the Office of Management and 
Budget under control number 0583-0015] 


$318.306 Processing and production 
records. 

At least the following processing and 
production information shall be 
recorded by the establishment: date of 
production; product name and style; 
container code; container size and type; 
and the process schedule, including the 
minimum initial temperature. 
Measurements made to satisfy the 
requirements of § 318.303 regarding the 
control of critical factors shall be 
recorded. In addition, where applicable, 
the following information and data shall 
also be recorded: 

(a) Processing in steam (1) Batch still 
retorts. For each retort batch, record the 
retort number or other designation, the 
approximate number of containers or 
the number of retort crates per retort 
load, product initial temperature, time 
steam on, the time and temperature vent 
closed, the start of process timing, time 
steam off, and the actual processing 
time. The indicating temperature device 
and the temperature recorder shall be 
read at the same time at least once 
during process timing and the observed 
temperatures recorded. 

(2) Batch agitating retorts. In addition 
to recording the information required for 
batch, still steam retorts in paragraph 
(a)(1) of this section, record the 
functioning of the condensate bleeder(s) 


‘and the retort or reel speed. 


(3) Continuous rotary retorts. Record 
the retort system number, the 
approximate total number of containers 
retorted, product initial temperature, 
time steam‘on, the time and temperature 
vent closed, time process temperature 
reached, the time the first can enters 
and the time the last can exits the retort. 
The retort or reel speed shall be 
determined and recorded at intervals 
not to exceed 4 hours. Readings of the 
indicating temperature device(s) and 
temperature recorder(s) shall be made 
and recorded at the time the first 
container enters the retort and 
thereafter with sufficient frequency to 
ensure compliance with the process 
schedule. These observations should be 
made and recorded at intervals not 
exceeding 30 minutes of continuous 
retort operation. Functioning of the 
condensate bleeder(s) shall be observed 
and recorded at the time the first 
container enters the retort and 
thereafter as specified in 
§ 318.305(b)(3)(v). 

(4) Hydrostatic retorts. Record the 
retort system number, the approximate 
total number of containers retorted, 
product initial temperature, time steam 
on, the time and temperature vent(s) 


Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Rules and Regulations 


closed, time process temperature 
reached, time first containers enter the 
retort, time last containers exit the 
retort, and, if specified in the process 
schedule, measurements of temperatures 
in the hydrostatic water legs. Readings 
of the temperature indicating device, 
which is located in the steam/water 
interface, and the temperature recording 
device shall be observed and the 
temperatures recorded at the time the 
first containers enter the steam dome. 
Thereafter, these instruments shall be 
read and the temperatures recorded 
with sufficient frequency to ensure 
compliance with the temperature 
specified in the process schedule and 
should be made at least every hour of 
continuous retort operation. Container 
conveyor speed, and for agitating 
hydrostatic retorts, the rotative chain 
speed, shall be determined and recorded 
at intervals of sufficient frequency to 
ensure compliance with the process 
schedule and should be performed at 
least every 4 hours. 

(b) Processing in water—(1) Batch 
still retorts. For each retort batch, 
record the retort number or other 
designation, the approximate number of 
containers or number of retort crates per 
retort load, product initial temperature, 
time steam on, the start of process 
timing, water level, water recirculation 
rate (if critical), overriding pressure 
maintained, time steam off, and actual 
processing time. The indicating 
temperature device and the temperature 
recorder shall be read at the same time 
at least once during process timing and 
the observed temperatures recorded. 

(2) Batch agitating retorts. In addition 
to recording the information required in 
paragraph (b)(1) of this section, record 
the retort or reel speed. 

(c) Processing in steam/air mixtures. 
For each retort batch, record the retort 
number or other designation, the 
approximate number of containers or 
number of retort crates per retort load, 
product initial temperature, time steam 
on, venting procedure, if applicable, the 
start of process timing, maintenance of 
circulation of the steam/air mixture, air 
flow rate or forced recirculation flow 
rate (if critical), overriding pressure 
maintained, time steam off, and actual 
processing time. The indicating 
temperature device and the temperature 
recorder shall be-read at the same time 
at least once during process timing and 
the observed temperatures recorded. 

(d) Atmospheric cookers—{1) Batch- 
type systems. For each cooker batch, 
record the cooker number or other 
designation and the approximate 
number of containers. In addition, 
record all critical factors of the process 
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schedule such as cooker temperature, 
initial temperature, the time the thermal 
process cycle begins and ends, hold 
time, and the final internal product 
temperature. 

(2) Continuous-type systems. Record 
the cooker number or other designation, 
the time the first containers enter and 
the last.containers exit a cooker, and the 
approximate total number of containers 
processed. In addition, record all critical 
factors of the process schedule such as 
the initial temperature, cooker speed, 
and final internal product temperature. 
{Approved by the Office of Management and 
Budget under control number 0583-0015] 


§ 318.307 Record review and 
maintenance. 

(a) Process.records. Charts from 
temperature/time recording devices 
shall be identified by production date, 
container code, processing vessel 
number or other designation, and other 
data as necessary to enable correlation 
with the records required in.§ 318,306. 
Each entry on a record shall be made at 
the time the-specific event occurs, and 
the recording individual shall sign or 
initial each record form. No later than 1 
working day after the actual process, the 
establishment shall review all 
processing and production records to 
ensure completeness and to determine if 
all product received the process 
schedule. All records, including the 
temperature/time recorder charts and 
critical factor control records, shall be 
signed or initialed and dated by the 
person conducting the review. All 
processing and production records 
required in this subpart shall be made 
available to Program employees for 
review. 

(b) Automated process monitoring and 
recordkeeping. When requested by an 
establishment, the Administrator will 
consider the approval of automated 
process monitoring and recordkeeping 
systems. An approved system, alone or 
in combination:with written records, 
shall be designed and operated in a 
manner which will ensure compliance 
with the applicable requirements of 
§ 318.306. 

(c) Container closure records. Written 
records of all container closure 
examinations shall specify the container 
code, the date and time of container 
closure examination, the 
measurement(s) obtained, and any 
corrective actions taken. Records shall 
be signed or initialed by the container 
closure technician and shall be 
reviewed and signed by the - 
establishment within 1 working day 
after the actual:production to ensure 
that the records are complete and that 
the closing operations have been 


properly controlled. All container 
closure.examination records required in 
this subpart shall be made available to 
Program employees for review. 

. (d) Distribution of product. Records 
shall be maintained by the 
establishment identifying initial 
distribution of the finished product to 
facilitate, if necessary, the segregation 
of specific production lots that may have 
been contaminated or are otherwise 
unsound for their intended use. 

(e) Retention of records. Copies of all 
processing and production records 
required in § 318.306 shall be retained 
for no less than 1 year at the 
establishment, and for an additional 2 
years at the establishment or other 
location from which the records can be 
made available to Program employees 
within 3 working days. 

[Approved by the Office of Management and 
Budget under control number 0583-0015] 


§ 318.308 Deviations in processing. 

(a) Whenever the actual process is 
less than the process schedule or when 
any critical factor does not comply with 
the requirements for that factor as 
specified in the process schedule, it shall 
be considered a deviation in processing. 

(b) Deviations in processing (or 
process deviations) shall be handled 
under an approved quality control 
program as provided in paragraph (c) of 
this section-or shall be handled in 
accordance with paragraph (d)-of this 
section. 

(c) Any partial quality control 
program or any portion of a total quality 
control system for handling process 
deviations shall be prepared and 
submitted to the Administrator for 
approval in accordance with § 318.4. 

(d) Handling process deviations 
without an approved quality control 
program. (1) Deviations identified in- 
process. If a deviation is noted at any 
time before the completion of the 
intended process schedule, the 
establishment shall: 

(i) Immediately reprocess the product 
using the full process schedule; or 

(ii) Use an appropriate alternate 
process schedule provided such a 
process schedule has been established 
in accordance with § 318.302 (a) and (b) 
and is filed with the inspector in 
accordance with § 318.302(c); or 

(iii) Hold the product involved and 
have the deviation evaluated by a 
processing authority to assess the safety 
and stability of the product. Upon 
completion of the evaluation, the 
establishment shall provide the 
inspector the following 

(a) A complete description of the 
deviation along with all necessary 
supporting documentation; 
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(b) A copy of the evaluation report; 
and 

(c) A description of any product 
disposition actions, either taken or 
proposed. 

(iv) Product handled in accordance 
with paragraph (d)(1)(iii) of this section 
shall not be shipped from the 
establishment until the Program has 
reviewed all of the information 
submitted and approved the product 
disposition actions. 

(v) If an alternate process schedule is 
used that is not on file with the 
inspector or if an alternate process 
schedule is immediately calculated and 
used, the product shall be set aside for 
further evaluation in accordance with 
paragraphs (d)(1) (iii) and (iv) of this 
section. 

(vi) When a deviation occurs in a 
continuous rotary retort, the product 
shall be handled in‘accordance with 
paragraphs (d)(1) (iii) and (iv) of this 
section or in accordance with the 
following procedures: 

(a) Emergency stops. 

(1) When retort jams or breakdowns 
occur during the processing operations, 
all containers shall be given an 
emergency still process (developed per 
§ 318.302(b)} before the retort is cooled 
or the retort shall be cooled promptly 
and all containers removed and either 
reprocessed, repacked and reprocessed, 
or destroyed. Regardless of the 
procedure used, containers in the retort 
intake valve and in transfer valves 
between retort shells at the time of a 
jam or breakdown shall be removed and 
either reprocessed, repacked and 
reprocessed and or destroyed. Product 
to be destroyed shall be handled as 
“U.S. Inspected and Condemned”, as 
defined in § 301.2(ee) of this subchapter, 
and disposed of in accordance with Part 
314 of this subchapter. 

(2) The time the retort reel stopped 
and the time the retort is used for an 
emergency still retort process shall be 
noted on the temperature/time recording 
device and entered on the other 
production records required in § 318.306. 

(b) Temperature drops. When the 
retort temperature drops below the 
temperature specified in the process 
schedule, the reel shall be stopped and 
the following actions shall be taken: 

(1) For temperature drops-of less than 
10 °F (or 5.5-°°C) either, (7) all containers 
in the retort shall be given an emergency 
still process-(developed per § 318.302(b)) 
before the reel is restarted; (ii) container 
entry to the retort shall be prevented 
and an emergency agitating process 
(developed per § 318.302(b)) shall be 
used before container entry to the retort 
is restarted; or (ii/) container entry to 
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the retort shall be prevented and the 
reel restarted to empty the retort. The 
en containers ‘shail be 

Tepacked and reprocessed, 
or nepal: Product to be destroyed 
shall be handled as “U.S. Inspected and 
Condemned”, as defined im § .318.2(ee) 
of this subchapter, and disposed of in 
accordance with Part 314 of this 
subchapter. 

(2) For temperature drops of 10 °F {or 
5.5 °C) or more, all containers in the 
retort shall be given an emergency still 
process (developed per § 318.302(b)). 
The time the reel was stopped and the 
time the retort was used for a still retort 
process shall be marked.on the 
temperature/time recording device by 
the establishment and entered on the 
other production records required in 
§ 318.306. Alternatively, container entry 
to the retort shall be prevented.and the 
reel restarted to empty the retort. The 
discharged containers shall be either 
reprocessed, repacked and reprocessed, 
or destroyed. Product to be destroyed. 
shall be handled as “U.S. Inspected and 
Condemned”, as defined in §:301.2(ee) 
of this subchapter, and disposed of in 
accordance with Part 314 of this 
subchapter. . 

(2) Deviations identified through 
record review. Whenever a deviation is 
noted during review of the processing 
and production records required by 
§ 318.307 (a) and (b), the establishment 
shall hold the product involved and the 
deviation shall be handled in 
accordance with paragraphs (d)(1) (iii) 
and [iv) of this section. 

(e) Process deviation file. The 
establishment shall maintain full 
records regarding the handling of each 
deviation. Such records shall include, at 
a minimum, the appropriate processing 
and production records, a full 
description of the corrective actions 
taken, the evaluation procedures and 
results, and the disposition of the 
affected product. Such records shall be 
maintained in a separate file or in a log 
that contains the appropriate 
information. The file or log shall be 
retained in accordance with § 318:307(e) 
and shall be made available to Program 
employees upon request. 

[Approved by the Office of Management and 
Budget under control number 0583-0015] 


§318.309 Finished product inspection. 

(a) Finished product inspections shall 
be handled under an approved quality 
control program as provided in 
paragraph (b) or paragraph {c) of this 
section or shall be handled in 
accordance with paragraph (d) of this 
section. 

(b) Any partial quality control 
program designed to ensure compliance 


with the requirements of this section for 
any part thereof) shall be prepared and 
submitted ‘to the Administrator for 
approval in accordance with § 3184 of 
this subchapter. 

(c) A total quality control system - 
prepared and submitted to the 
Administrator for approval in 
accordance with § 318.4 of this 
subchapter shall be designed to ensure 
compliance with ‘the requirements of this 
section. 

(d) Handling finished product. 
inspections without an approved quality 
control program. 

(1) Incubation of shelf stable canned 
product—{i) incubator. The 
establishment shall provide incubation 
facilities which include an accurate 
temperature/ time recording device, an 
indicating temperature device, a means 
for the circulation of the air inside the 
incubater to prevent temperature 
variations, and a means to prevent . 
unauthorized entry into the facility. The 
Program is responsible for ‘the security 
of the incubator. 

(ii) Incubation temperature. The 
incubation temperature shall be 
maintained at 95+5 °F (35+ 28 °C). If 
the incubation temperature falls below 

90 °F (or 32°C) or exceeds 100 °F {or 38 
°C) but does not reach 103 °F for 39:5 
°C), the incubation temperature shall be 
adjusted within the required range and 
the incubation time extended for the 
time the sample containers were held at 
the deviant temperature. If the 
incubation temperature is at or above 
103 °F {or 39.5 °C) for more ‘than 2 hours, 
the incubation test(s) shall be 
terminated, the temperature lowered to 
within the required range, and new 
sample containers incubated for the 
required time. 

(iii) Product requiring incubation. 
Shelf stable product requiring 
incubation includes: 

(a) Low acid products as defined in 
§ 318.300{m); and 

(5) Acidified low acid products as 
defined in § 318.300{b).. 

(iv) Incubation samples. (a) From each 
load of product processed in a batch- 
type thermal processing system (still or 
agitation), the establishment shall select 
at least one container for incubation. 

(5) For continuous rotary retorts, 
hydrostatic retorts, or other continuous- 
type thermal processing systems, the 
establishment shall select at least one 
container per 1,000 for incubation. 

(c) Only normal-appearing containers 
shall be selected for incubation. 

(v) Incubation time. Canned product 
requiring incubation shall be incubated 
for not less than 10 days (240 hours) 
under the conditions specified in 
paragraph (d)(1)fii) of this section. 


(vi) Incubation checks and record 
mointenance. Designated establishment 
employees shall visually check all 
containers under incubation each 
working day and the inspector shall be 
notified when abnormal containers are 
detected. All abnormal containers 
should be allowed to cool before a final 
decision on their condition is made. For 
each incubation test the establishment 
shall record at least the product name, 
container size, container.code, number 
of containers incubated, in and out 
dates, and incubation results. The 
establishment shall retain such records, 
along with copies of the temperature/ 
time recording charts, in accordance 
with § 318.307(e). 

(vii) Abnormal containers. The finding 
of abnormal containers (as.defined in 
§ 318.300(a)) among incubation samples 
is cause to officially retain at least the 
code lot involved. 

(viii). Shipping. No product shall be 
shipped from the establishment before 
the end of the required incubation 
period except as provided in this 
paragraph. An establishment wishing to 
ship product prior to the completion of 
the required incubation period shall 
submit.a written proposal to the area 
supervisor. Such a proposal shall 
include provisions that will assure that 
shipped product will not reach the retail 
level of distribution before sample 
incubation is completed and that 
product can be returned promptly to the 
establishment should such action be 
deemed necessary by the incubation test 
results. Upon receipt of written approval 
from the area supervisor, product may 
be routinely shipped provided the 
establishment-continues to comply with 
all requirements of this subpart. 

(2) Container condition-—{i) Normal 
containers. Only normal-appearing 
containers shall be shipped from an 
establishment as determined by an 
appropriate sampling plan or other 
means acceptable ‘to Program 
employees. 

(ii) Abnormal containers. When 
abnormal containers are detected by 
any means other than incubation, the 
establishment shall inform the inspector, 
and the affected code lot({s) shall not be 
shipped until the Program has 
determined that the product is safe and 
stable. Such .a’determination will take 
into account the cause and Jevel of 
abnormals in the affected lot{s).as well 
as any product disposition actions either 
taken or proposed by the establishment. 
(Approved by the Office of Management and 
Budget under control number 0583-0015) 
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§ 318.310 Personnel and training. 

All operators of thermal processing 
systems specified in § 318.305 and 
container closure technicians shall be 
under the direct supervision of a person 
who has successfully completed a 
school of instruction that is generally 
recognized as adequate for properly 
training supervisors of canning 
operations. 


§ 318.311 Recall procedure. 
Establishments shall prepare and 
maintain a current procedure for the 
recall of all canned product covered by 
this subpart. Upon request, the recall - 
procedure shall be made available to 
Program employees for review. 
[Approved by the Office of Management and 
Budget under control number 0583-0015] 


8. The authority citation for Part 320 is 
revised to read as follows: 

Authority: 34 Stat. 1260, 79 Stat. 930, as 
amended, 81 Stat. 584, 84 Stat. 91, 438; 21 
U.S.C. 71 et seq., 601 et seq., unless otherwise 
noted. 


PART 320—[ AMENDED] 


9. Section 320.1 is amended by adding 
a new paragraph (b)(6) to read as 
follows: 


§320.1 Records required to be kept. 

(b) * * i- 

(6) Records of canning as required by 
Subpart G of this Subchapter A, 9 CFR 
Chapter Ill. ; 

10. Section 320.3 is amended by 
designating the existing text as 
paragraph (a) and adding a new 
paragraph (b) to read as follows: 


§ 320.3 Record retention period. 

(b) Records of canning as required in 
Subpart G of this Subchapter A,,9 CFR 
Chapter III, shall be retained as required 
in § 318.307(e); except that records 
required by § 318.302 {b) and (c) shall be 
retained as required by those sections. 

11. The authority citation for Part 327 
is revised to read as follows: 


Authority: 38 Stat. 1260, 79 Stat. 903, as 
amended, 81 Stat. 584, 84 Stat. 91, 438; 21 
U.S.C. 71 et seg. 


PART 327—{ AMENDED] 


12. Section 327.6 (j), (I) and (m) are 
revised to read as follows: 


§ 327.6 . Products for importation; program 
inspection, time and place; application for 
approval of facilities as official import 
inspection establishment; refusal or 
withdrawal of approvat; official numbers. 


* * 


(j) Imported canned products are 
required to be sound, healthful, properly 
labeled, wholesome, and otherwise not 
adulterated at the time the products are 
offered for importation into the United 
States. Provided other requirements of 
this Part are met, the determination of 
the acceptability of the product and the 
condition of the containers shall be 
based on the results of an examination 
of a statistical sample drawn from the 
consignment as provided in paragraph 
(a) of this section. If the inspector 
determines, on the basis of the sample 
examination, that the product does not 
meet the requirements of the Act and 
regulations thereunder, the consignment 
shall be refused entry. However, a 
consignment rejected for container 
defects but otherwise acceptable may 
be reoffered for inspection under the 
following conditions: 

(1) If the defective containers are not 
indicative of an unsafe and unstable 
product as determined by the 
Administrator; 

(2) If the number and kinds of 
container defects found in the original 
sample do not exceed the limits 
specified for this purpose in FSIS 
guidelines; and 

(3) If the defective containers in the 
consignment have been sorted out and 
exported or destroyed under the 
supervision of an inspector: 


(1) Representative samples of canned 
product designated by the Administrator 
in instructions to inspectors shall be 
incubated under supervision of such 
inspectors in accordance with § 318.309 
(d)(1)(ii), (d)(4) (iii), (d)(1)(iv)(c), (d)(4)(v), 
(d)(1}(vii) and (d}(1)(viii) of this 
subchapter. The importers or his/her 
agent shall provide the necessary 
incubation facilities in accordance with 
§ 318.309(d)(1)(i) of this subchapter. 

(m) Sampling plans and acceptance 
levels as prescribed in paragraphs (j) 
and (1) of this section may be obtained, 
upon request, from International 
Programs, Food Safety and Inspection 
Service, U.S. Department of Agriculture, 
Washington, DC 20250. 

13. The authority citation for Part 381 
continues to read as follows: 

Authority: 71 Stat. 441, 82 Stat. 791, as 
amended (21 U.S.C. 451 et seq.), 76 Stat. 663 
(7 U.S.C. 450 et seg.), unless otherwise noted. 


PART 381—[ AMENDED] 


14. Section 381.50 is amended by 
adding a new paragraph (f) to read as 
follows: 

§ 381.50 Water supply. 


. 
* * * * 
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(f) The circuit supervisor may permit 
the reuse of water in equipment where 
such water is used to thermally process 
canned product packed in hermetically 
sealed containers, provided: 

(1) The reuse is for the identical 
original purpose. 

(2) All pipelines, reservoirs, tanks, 
cooling towers, and like equipment 
employed in handling the reused water 
are so constructed and installed so they 
can be cleaned and drained, and are 
kept clean. 


§ 381.149 [Removed and Reserved] 

15. Section 381.149 is removed and 
reserved for future use. 

16. Section 381.175 is amended by 
adding a new paragraph (b)(3) to read as 
follows: 


§ 381.175 Records required to be kept. 


* * * * * 


(b) zat 

(3) Records of canning as required by 
Subpart X of this Part 381, of Subchapter 
C, 9 CFR, Chapter III. 


17. Section 381.177 is amended by 
designating the existing text as 
paragraph (a) and adding a new 
paragraph (b) to read as follows: 


§ 381.177. Record retention period. 
* 


* 2 * * 


(b} Records of canning as required by 
Subpart X of this Part 381, Subchapter C, 
9 CFR Chapter IH, shall be retained as 
required in § 381.307; except that 
records required by § 381.302 (b) and (c) 
shall be retained as required by those 
sections. 

18. Section 381.199 is amended by 
adding a new paragraph (d) to read as 
follows: 


§ 381.199 Inspection of imported poultry 
products. 

(d) In addition to the provisions 
specified in paragraphs (a), (b), and (c) 
of this section, the following 
requirements apply to imported canned 
product. 

(1) Imported canned products are 
required to be sound, healthful, properly 
labeled, wholesome, and otherwise not 
adulterated at the time the products are 
offered for importation into the United 
States. Provided other requirements of 
this Part are met, the determination of 
the acceptability of the product and the 
condition of the containers shall be 
based on the results of an examination 
of a statistical sample drawn from the 
consignment as provided in paragraph 
(a) of this section. If the inspector 
determines, on the basis of the sample 
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examination, that the product does net 
meet fhe requirements of the Act and 
regulations thereunder, the consignment 
shall be refused entry. However, a 
consignment rejected for container 
defects but ofherwise acceptable may 
be reoffered for inspection under the 
following conditions: 

(i) 1f the defective containers are not 
indicative of an unsafe or unstable 
product as determined by ‘the 
Administrator; 

(ii) Hf the number and kinds of 
container defects found in the original 
sample do not.exceed the limits 
specified for this purpose in FSIS 
guidelines; and 

(iii) If the defective containers in the 
consignment have been sorted out and 
exported or destroyed under the 
supervision of an inspector. 

(2) Representative samples of canned 
product designated by the Administrator 
in instructions to inspectors shall be 
incubated under the supervision of such 
inspectors in accordance with '§ 381.309 
(a}(1)(ii), (A)(1)(iii), (d)(TFiv){c), (AI(1)€v). 
(d)(1)(vii), and (d)(1)(viii) of this 
subchapter. The importer or his/her 
agent shall provide the necessary 
incubation facilities in accordance with 
§ 381.309(d)(1)(i) of this subchapter. 

(3) Sampling plans and acceptance 
levels as prescribed in paragraphs (d)(1) 
and (d)(2) of this section may be 
obtained, upon request, from 
International Programs, Food Safety and 
Inspection Service, U.S. Department of 
Agriculture, Washington, DC 20250. 

19. A new Subpart X—Canning and 
Canned Products, consisting of 
§ § 381.300 through 381.311 is added to 
Part 381 to read as follows: 


Subpart X—Canning and Canned Products 


Secs. 

381.300 Definitions. 

381.301 Containers and closures. 

381.302 Thermal processing. 

381.303 Critical factors and the application 
of the process schedule. 

381.304 ‘Operations in the thermal 
processing area. 

381.305 Equipment and procedures for heat 
processing systems. 

381.306 Processing and production records. 

381.307. Record review and maintenance. 

381.308 Deviations in processing. 

381.309 Finished product inspection. 

381.310 Personnel and training. 

381.311 Recall :procedure. 


Subpart X—Canning and Canned 
Products 


§381.300 Definitions. 

(a) Abnormal container. A.container 
with any sign of swelling or product 
leakage or any evidence that the 
contents of the unopened container may 
be spoiled. 


(b) Acidified low acid product..A 
canned product which has been 
formulated or treated.so that every 
component of the finished product ‘has a 
pH of 4.6 or lower within 24 hours after 
the completion of the thermal process 
unless data are available from the 
establishment's processing authority 
demonstrating that a longer time period 
is safe. 

(c) Bleeders. Small orifices on a retort 
through which steam, other gasses, and 
condensate are emitted from the retort 
throughout the entire thermal process. 

(d) Canned product. A poultry food 
product with a water activity above 0:85 
which receives a thermal process either 
before or after being packed in a 
hermetically sealed container. Unless 
otherwise specified, the term “product” 
as used in this Subpart G shall mean 
“canned product.” 

(e) Closure technician. The 
individual(s) identified by the 
establishment as being trained to 
perform specific container integrity 
examinations as required by ‘this 
subpart and designated by the 
establishment to perform such 
examinations. 

(f) Code Jot. All production ofa 
particular product in a specific size 
container marked with a specific 
container code. 

(g) Come-up time. The elapsed time, 
including venting time (if applicable), 
between the introduction of the heating 
medium into a closed retort and the start 
of process timing. 

(h) Critical factor. Any characteristic, 
condition or aspect of a product, 
container, or procedure that affects the 
adequacy of the process schedule. 
Critical factors are established by 
processing authorities. 

(i) Headspace. That portion of a 
container not occupied by the product. 

(1) Gross headspace. The vertical 
distance between the level of the 
product (generally the liquid surface) in 
an upright rigid container and the top 
edge of the container (i.e., the flange of 
an unsealed can, the top of the double 
seam on a sealed can, or the top edge of 
an unsealed jar). 

(2) Net headspace. The vertical 
distance between the level of the 
product (generally the liquid surface) iin 
an upright rigid container and the inside 
surface of the lid. 

(j) Hermetically sealed containers. 
Air-tight containers which are designed 
and intended to protect ‘the contents 
against the entry of microorganisms 
during and after thermal processing. 

(1) Rigid container. A container, the 
shape or contour of which, when filled 
and sealed, is neither.affected by the 
enclosed product nor deformed by 
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external mechanical pressure of up to 10 
pounds per square inch gauge {0.7 kg/ 
cm?) {i.e., normal firm finger pressure). 

(2) Semirjgid container. A container, 
the shape:or contour of which, when 
filled and sealed, is not significantly 
affected by the enclosed product under 
normal.atmospheric temperature and 
pressure, but can be deformed by 
external mechanical pressure of less 
than 10 pounds per square inch gauge 
(0.7 kg/cm?) (i., normal firm finger 
pressure). 

(3) Flexible container. A container, 
the shape or conteur of which, when 
filled and sealed, is significantly 
affected by the enclosed product. 

(k) Incubation tests. Tests in which 
the thermally processed product is kept 
at a specific temperature for a specified 
period of time in order to determine if 
outgrowth of microorganisms occurs. 

(1) Initial temperature. The 
temperature, determined at the initiation 
of a thermal process cycle, of the 
contents of the coldest ‘container to be 
processed. 

(m) Low acid product. A canned 
product in which any component has a 
pH value above 4:6. 

(n) Process schedule. The thermal 
process and any specified critical 
factors for a given canned product 
required to achieve shelf stability. 

(o) Process temperature. The 
minimum temperature(s) of the heating 
medium to be maintained as specified in 
the process schedule. 

(p) Process time. The intended time(s) 
a container is to be exposed to the 
heating medium while the heating 
medium is at or above the process 
temperature(s). 

(q) Processing authority. The 
person(s) or organization(s) having 
expert knowledge of thermal processing 
requirements for foods in hermetically 
sealed containers, having access to 
facilities for making such 
determinations, and designated by the 
establishment to perform certain 
functions as indicated in this subpart. 

(r) Program employee. Any inspector 
or other individual employed by the 
Department or any cooperating agency 
who is authorized ‘by the Secretary ‘to do 
any work or perform any duty in 
connection with the Program (see 
§ 301.2(f)). 

(s) Retort. A pressure vessel designed 
for thermal processing of product 
packed in hermetically sealed 
containers. 

(t) Seals. Those ‘parts of a.semirigid 
container and lid or ‘of a flexible 
container that.are fused together in 
order to hermetically close the 
container. 
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(u) She/f stability. The condition 
achieved by application of heat, 
sufficient, alone or in combination with 
other ingredients and/or treatments, to 
render the product free of 
microorganisms capable of growing in 
the product at nonrefrigerated 
conditions (over 50 °F or 10 °C) at which 
the product is intended to be held during 
distribution and storage. Shelf stability 
and shelf stable are synonymous with 
commercial sterility and commercially 
sterile, respectively. 

(v) Thermal process. The heat 
treatment necessary to achieve shelf 
stability as determined by the 
establishment's processing authority. It 
is quantified in terms of: 

(1) Time(s) and temperature(s); or 

(2) Minimum product temperature. 

(w) Venting. The removal of air from a 
retort before the start of process timing. 

(x) Water activity. The ratio of the 
water vapor pressure of the product to 
the vapor pressure of pure water at the 
same temperature. 


§ 381.301 Containers and closures. 

(a) Examination and cleaning of 
empty containers. (1) Empty containers, 
closures, and flexible pouch roll stock 
shall be evaluated by the establishment 
to ensure that they are clean and free of 
structural defects and damage that may 
affect product or container integrity. 
Such an examination should be based 
upon a statistical sampling plan. 

(2) All empty containers, closures, and 
flexible pouch roll stock shall be stored, 
handled, and conveyed in such a 
manner that will prevent soiling and 
damage that could affect the hermetic 
condition of the sealed container. 

(3) Just before filling, rigid containers 
shall be cleaned to prevent 
incorporation of foreign matter into the 
finished product. Closures, semirigid 
containers, preformed flexible pouches, 
and flexible pouch roll stock contained 
in original wrappings do not need to be 
cleaned before use. 

(b) Closure examinations for rigid 
containers (cans). (1) Visual 
examinations. A closure technician shall 
visually examine the double seams 
formed by each closing machine head. 
When seam defects (e.g., cutovers, 
sharpness, knocked down flanges, false 
seams, droops) are observed, necessary 
corrective actions, such as adjusting or 
repairing the closing machine, shall be 
taken. In addition to the double seams, 
the entire container shall be examined 
for product leakage or obvious defects. 
A visual examination shall be performed 
on at least one container from each 
closing machine head, and the 
observations, along with any corrective 
actions, shall be recorded. Visual 


examinations shall be recorded. Visual 
examinations shall be conducted with 
sufficient frequency to ensure proper 


closure and should be conducted at least 


every 30 minutes of continuous closing 
machine operation. Additional visual 
examinations shall be made by the 
closure technician at the beginning of 
production, immediately following every 
jam in the closing machine and after 
closing machine adjustment (including 
adjustment for changes in container 
size). 

(2) Teardown examinations. 
Teardown examinations of double 
seams formed by each closing machine 
head shall be performed by a closure 
technician at a frequency sufficient to 
ensure proper closure. These 
examinations should be made at 
intervals of not more than 4 hours of 
continuous closing machine operation. 
At least one container from each closing 
head shall be examined on the packer’s 
end during each regular examination 
period. Examination results along with 
any necessary corrective actions, such 
as adjusting or repairing the closing 
machine, shall be promptly recorded by 
the closure technician. The 
establishment shall have container 
specification guidelines for double seam 
integrity on file and available for review 
by Program employees. A teardown 
examination of the can maker’s end 
shall be performed on at least one 
container selected from each closing 
machine during each examination 
period except when teardown 
examinations are made on incoming 
empty containers or when, in the case of 
self-manufactured containers, the 
containers are made in the vicinity of 
the establishment and the container 
plant records are made available to 
Program employees. Additional 
teardown examinations on the packer’s 
end should be made at the beginning of 
production, immediately following every 
jam in a closing machine and after 
closing machine adjustment (including 
adjustment for a change in container 
size). The following procedures shall be 
used in teardown examinations of 
double seams: 

(i) One of the following two methods 
shall be employed for dimensional 
measurements of the double seam. 

(a) Micrometer measurement. For 
cylindrical containers, measure the 
following dimensions (Figure 1) at three 
points approximately 120 degrees apart 
on the double seam excluding and at 
least one-half inch from the side seam 
juncture: 

(1) Double seam length—W; 

(2) Double seam thickness—S; 

(3) Body hook length—BH; and 

(4) Cover hook length—CH. 
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Maximum and minimum values for each 
dimensional measurement shall be 
recorded by the closure technician. 


Figure 1 


(b) Seamscope or seam projector. 
Required measurements of the seam 
include thickness, body hook, and 
overlap. Seam thickness shall be 
obtained by micrometer. For cylindrical 
containers, at least two locations, 
excluding the side seam juncture, shall 
be used to obtain the required 
measurements. 

(ii) Seam tightness. Regardless of the 
dimensional measurement method used 
to measure seam dimensions, at a 
minimum, the seam(s) examined shall be 
stripped to assess the degree of 
wrinkling. 

(iii) Side seam juncture rating. 
Regardless of the dimensional 
measurement method used to measure 
seam dimensions, the cover hook shall 
be stripped to examine the cover hook 
droop at the juncture for containers 
having side seams. 

(iv) Examination of noncylindrical 
containers. Examination of 
noncylindrical containers (e.g., square, 
rectangular, “D”-shaped, and 
irregularly-shaped) shall be conducted 
as described in paragraphs (b)(2) (i), (ii), 
and (iii) of this section except that the 
required dimensional measurements 
shall be made on the double seam at the 
points listed in the establishment's 
container specification guidelines. 

(c) Closure examinations for glass 
containers. (1) Visual examinations. A 
closure technician shall visually assess 
the adequacy of the closures formed by 
each closing machine. When closure 
defects, such as loose or cocked caps, 
fractured or cracked containers and low 
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vacuum jars, are observed, necessary 
corrective actions, such as adjusting or 
repairing the closing machine, shall be 
taken and recorded. In addition to the 
closures, the entire container shall be 
examined for defects. Visual 
examinations shall be made with 
sufficient frequency to ensure proper 
closure and should be conducted at least 
every 30 minutes of continuous closing 
machine operation. Additional visual 
examinations shall be made by the 
closure technician and the observations 
recorded at the beginning of production, 
immediately following every jam in the 
closing machine, and after closing 
machine adjustment (including 
adjustment for a change in container 
size). 

(2) Closure examinations and tests. 
Depending upon the container and 
closure, tests shall be performed by a 
closure technician at a frequency 
sufficient to ensure proper closure. 
These examinations should be made 
either before or after thermal processing 
and at intervals of not more than 4 hours 
of continuous closing machine 
operation. At least one container from 
each closing machine shall be examined 
during each regular examination period. 
Examination results along with any 
necessary corrective actions, such as 
adjusting or repairing the closing 
machine, shall be promptly recorded by 
the closure technician. The 
establishment shall have specification 
guidelines for closure integrity on file 
and available for review by Program 
employees. Additional closure 
examinations should be made at the 
beginning of production, immediately 
following every jam in the closing 
machine and after closing machine 
adjustment (including adjustment for a 
change in container size). 

(d) Closure examinations for 
semirigid and flexible containers —{1) 
Heat seals —{i) Visual examinations. A 
closure technician shall visually 
examine the seals formed by each 
sealing machine. When sealing defects 
are observed, necessary corrective 
actions, such as adjusting or repairing 
the sealing machine, shall be taken and 
recorded. In addition to examining the 
heat seals, the entire container shall be 
examined for product leakage or 
obvious defects. Visual examinations 
shall be performed before and after the 
thermal processing operation with 
sufficient frequency to ensure proper 
closure. These examinations should be 
conducted at least in accordance with a 
statistical sampling plan. All defects 
noted and corrective actions taken shall 
be promptly recorded. 


(ii) Physical tests. Tests determined 
by the establishment as necessary to 
assess container integrity shall be 
conducted by the closure technician at a 
frequency sufficient to ensure proper 
closure. These tests shall be performed 
after the thermal processing operation 
and should be made at least every 2 
hours of continuous production. The 
establishment's acceptance guidelines 
for each test procedure shall be on file 
and available for review by Program 
employees. Test results along with any 
necessary corrective actions, such as 
adjusting or repairing the sealing 
machine, shall be recorded. 

(2) Double seams on semirigid or 
flexible containers shall be examined 
and the results recorded as provided in 
paragraph (b) of this section. Any 
additional measurements specified by 
the container manufacturer shall also be 
made and recorded. 

(e) Container coding. Each container 
shall be marked with a permanent, 
legible, identifying code mark. The mark 
shall, at a minimum, identify in code the 
product (unless the product name is 
lithographed or printed elsewhere on the 
container) and the day and year the 
product was packed. 

(f} Handling of containers after 
closure. (1) Containers and closures 
shall be protected from damage which 
may cause defects that are likely to 
affect the hermetic condition of the 
containers. The accumulation of 
stationary containers on moving 
conveyors should be minimized to avoid 
damage to the containers. 

(2) The maximum time lapse between 
closing and initiation of thermal 
processing shall be 2 hours. However, 
the Administrator may specify a shorter 
period of time when considered 
necessary to ensure product safety and 
stability. A longer period of time 
between closing and the initiation of 
thermal processing may be permitted by 
the Administrator. 


(Approved by the Office of Management and 
Budget under control number 0583-0015) 


§ 381.302 Thermal processing. 


(a) Process schedules. Prior to the 
processing of canned product for 
distribution in commerce, an 
establishment shall have a process 
schedule (as defined in § 381.300({n) of 
this subpart) for each canned poultry 
product to be packed by the 
establishment. 

(h) Source of process schedules. (1) 
Process schedules used by an 
establishment shall be developed or 
determined by a processing authority. 

(2) Any change in product 
formulation, ingredients, or treatments 
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that are not already incorporated in a 
process schedule and that may 
adversely affect either the product heat 
penetration profile or sterilization value 
requirements shall be evaluated by the 
establishment's processing authority. If 
it is determined that any such change 
adversely affects the adequacy of the 
process schedule, the processing 
authority shall amend the process 
schedule accordingly. 

(3) Complete records concerning all 
aspects of the development or 
determination of a process schedule, 
including any associated incubation 
tests, shall be made available by the 
establishment to the Program employee 
upon request. 

(c) Submittal of process information. 
(1) Prior to the processing of canned 
product for distribution in commerce, 
the establishment shall provide the 
inspector at the establishment with a list 
of the process schedules (including 
alternate schedules) along with any 
additional applicable information, such 
as the retort come-up operating 
procedures and critical factors. 

(2) Letters or other written 
communications from a processing 
authority recommending all process 
schedules shall be maintained on file by 
the establishment. Upon request by 
Program employees, the establishment 
shall make available such letters or 
written communications (or copies 
thereof). If critical factors are identified 
in the process schedule, the 
establishment shall provide the 
inspector with a copy of the procedures 
for measuring, controlling, and recording 
these factors, along with the frequency 
of such measurements, to ensure that 
the critical factors remain within the 
limits used to establish the process 
schedule. Once submitted, the process 
schedules and associated critical factors 
and the procedures for measuring 
(including the frequency), controlling, 
and recording of critical factors shall not 
be changed without the prior written 
submittal of the revised procedures 
{including supporting documentation) to 
the inspector at the establishment. 


[Approved by the Office of Management and 
Budget under contro! number 0583-0015} 


§ 381.303 Critical factors and the 
application of the process schedule. 

Critical factors specified in the 
process schedule shall be measured, 
controlled and recorded by the 
establishment to ensure that these 
factors remain within the limits used to 
establish the process schedule. 
Examples of factors that are often 
critical to process schedule adequacy 
may include: 
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(a) General. (1) Maximum fill-in 
weight or drained weight; 

(2) Arrangement of pieces in the 
container; 

(3) Container orientation during 
thermal processing; 

(4) Product formulation; 

(5) Particle size; 

(6) Maximum thickness for flexible, 
and to some extent semirigid containers 
during thermal processing; 

(7) Maximum pH; 

(8) Percent salt; 

(9) Ingoing (or formulated) nitrite level 
(ppm); 

(10) Maximum water activity; and 

(11) Product consistency or viscosity. 

(b) Continuous rotary and batch 
agitating retorts. (1) Minimum 
headspace; and 

(2) Retort reel speed. 

(c) Hydrostatic retorts. (1) Chain or 
conveyor speed. 

(d) Steam/air retorts. (1) Steam/air 
ratio; and 

(2) Heating medium flow rate. 


(Approved by the Office of Management and 
Budget under control number 0583-0015) 


§ 381.304 Operations in the thermal 
processing area. 

(a) Posting of processes. Process 
schedules (or operating process 
schedules) for daily production, 
including minimum initial temperatures 
and operating procedures for thermal 
processing equipment, shall be posted in 
a conspicuous place near the thermal 
processing equipment. Alternatively, 
such information shall be available to 
the thermal processing system operator 
and the inspector. 

(b) Process indicators and retort 
traffic control. A system for product 
traffic control shall be established to 
prevent product from bypassing the 
thermal processing operation. Each 
basket, crate or similar vehicle 
containing unprocessed product, or at 
least one visible container in each 
vehicle, shall be plainly and 
conspicuously marked with a heat 
sensitive indicator that will visually 
indicate whether such unit has been 
thermally processed. Exposed heat 
sensitive indicators attached to 
container vehicles shall be removed 
before such vehicles are refilled with 
unprocessed product. Container loading 
systems for crateless retorts shall be 
designed to prevent unprocessed 
product from bypassing the thermal 
processing operation. 

(c) Initial temperature. The initial 
temperature of the contents of the 
coldest container to be processed shall 
be determined and recorded by the 
establishment at the time the processing 
cycle begins to assure that the 


temperature of the contents of every 
container to be processed is not lower 
than the minimum initial temperature 
specified in the process schedule. 
Thermal processing systems which 
subject the filled and sealed containers 
to water at any time before process 
timing begins shall be operated to 
assure that such water will not lower 
the temperature of the product below 
the minimum initial temperature 
specified in the process schedule. 

(d) Timing devices. Devices used to 
time applicable thermal processing 
operation functions or events, such as 
process schedule time, come-up time 
and retort venting, shall be accurate to 
assure that all such functions or events 
are achieved. Pocket watches and wrist 
watches are not considered acceptable 
timing devices. Analog and digital 
clocks are considered acceptable. If 
such clocks do not display seconds, all 
required timed functions or events shall 
have at least a 1-minute safety factor 
over the specified thermal processing 
operation times. Temperature/time 
recording devices shall correspond 
within 15 minutes to the time of the day 
recorded on written records required by 
§ 381.306. 

(e) Measurement of pH. Unless other 
methods are approved by the 
Administrator, potentiometric methods 
using electronic instruments (pH meters) 
shall be used for making pH 
determinations when a maximum pH 
value is specified as a critical factor in a 
process schedule. 


§ 381.305 Equipment and procedures for 
heat processing systems. 

(a) Instruments and controls common 
to different thermal processing systems. 
(1) Indicating temperature devices. Each 
retort shall be equipped with at least 
one indicating temperature device that 
measures the actual temperature within 
the retort. The indicating temperature 
device, not the temperature/time 
recording device, shall be used as the 
reference instrument for indicating the 
process temperature. 

(i) Mercury-in-glass thermometers. A 
mercury-in-glass thermometer shall have 
divisions that are readable to 1 °F (or 0.5 
°C) and whose scale contains not more 
than 17 °F/inch (or 4.0 °C/cm) of 
graduated scale. Each mercury-in-glass 
thermometer shall be tested for 
accuracy against a known accurate 
standard upon installation and at least 
once a year to ensure its accuracy. 
Records that specify the date, standard 
used, test method, and the person or 
testing authority performing the test 
shall be maintained on file by the 
establishment and made available to 
Program employees. A mercury-in-glass 
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thermometer that has a divided mercury 
column or that cannot be adjusted to the 
standard shall be repaired and tested 
for accuracy before further use, or 
replaced. 

(ii) Other devices. In lieu of mercury- 
in-glass thermometers, the 
Administrator, upon request, will 
consider other indicating temperature 
devices, such as resistance temperature 
detectors. Any such device that is 
approved shall, upon installation and at 
least once a year thereafter, be tested 
for accuracy against a known accurate 
standard. Records that specify the date, 
standard used, test method, and the 
person or testing authority performing 
the test shall be maintained on file by 
the establishment and made available to 
Program employees. Any such device 
which cannot be adjusted to the 
standard shall be replaced, or repaired 
and tested for accuracy before further 
use. 

(2) Temperature/time recording 
devices. Each thermal processing system 
shall be equipped with at least one 
temperature/time recording device to 
provide a permanent record of 
temperatures within the thermal 
processing system, This recording 
device may be combined with the steam 
controller and may be a-recording/ 
controlling instrument. When compared 
to the known accurate indicating 
temperature device, the recording 
accuracy shall be equal to or better than 
1 °F (or 0.5 °C) at the process 
temperature. The temperature recording 
chart should be adjusted to agree with, 
but shall never be higher than, the 
known accurate indicating temperature 
device. A means of preventing . 
unauthorized changes in the adjustment 
shall be provided. For example, a lock or 
a notice from management posted at or 
near the recording device warning that 
only authorized persons are permitted to 
make adjustments, are satisfactory 
means for preventing unauthorized 
changes. Air-operated temperature 
controllers shall have adequate filter 
systems to ensure a supply of clean, dry 
air. The recorder timing mechanism 
shall be accurate. 

(i) Chart-type devices. Devices using 
charts shall be used only with the 
correct chart. Each chart shall have a 
working scale of not more than 55 °F/ 
inch (or 12 °C/cm) within a range of 20 
°F (or 11 °C) of the process temperature. 
Chart graduations shall not exceed 2 *F 
(or 1 °C) within a range of 10 °F (or 5 °C) 
of the process temperature. Multipoint 
plotting chart-type devices shall print 
temperature readings at intervals that 
will assure that the parameters of the 
process time and process temperature 
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have been met. The frequency of 
recording should not exceed 1-minute 
intervals. 

(ii) Other devices. In lieu of chart-type 
devices, the Administrator will consider 
for approval other recording devices 
upon request. 

(3) Steam controllers. Each retort shall 
be equipped with an automatic steam 
controller to maintain the retort 
temperature. This may be a recording/ 
controlling instrument when combined 
with a temperature/time recording 
device. 

(4) Air valves. All air lines connected 
to the retorts designed for pressure 
processing in steam shall be equipped 
with a globe valve or other equivalent- 
type valve or piping arrangement that 
will prevent leakage of air into the retort 
during the process cycle. 

(5) Water valves. All retort water 
lines‘that are intended to be closed 
during a process cycle shall be equipped 
with a globe valve or other equivalent- 
type valve or piping arrangement that 
will prevent leakage of water into the 
retort during the process cycle. 

(b) Pressure processing in steam—{1) 
Batch still retorts. (i) The basic 
requirements and recommendations for 
indicating temperature devices and 
temperature/time recording devices are 
described in paragraphs (a) (1) and (2) of 
this section. Additionally, bulb sheaths 
or probes of indicating temperature 
devices and probes of temperature/time 
recording devices shall be installed 
either within the retort shell or in 
external wells attached to the retort. 
External wells shall be connected to the 
retort through at least a % inch (1.9 cm) 
diameter opening and equipped with a 
%6 inch (1.6 mm) or larger bleeder 
opening so located as to provide a 
constant flow of steam past the length of 
the bulb or probe. The bleeder for 
external wells shall emit steam 
continuously during the entire thermal 
processing period. 

{ii) Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

(iii) Steam inlet. The steam inlet to 
each retort shall be large enough to 
provide steam for proper operation of 
the retort, and shall enter at a point to 
facilitate air removal during venting. 

{iv} Crate supports. Vertical still 
retorts with bottom steam entry shall 
employ bottom retort crate supports. 
Baffle plates shall not be used in the 
bottom of retorts. 

(v) Steam spreader. Perforated steam 
spreaders, if used, shall be maintained 
to ensure they are not blocked or 
otherwise inoperative. Horizontal still 
retorts shall be equipped with 
perforated steam spreaders that extend 


the full length of the retort unless the 
adequacy of another arrangement is 
documented by heat distribution data or 
other documentation from a processing 
authority. Such information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(vi) Bleeders and condensate removal. 
Bleeders, except those for external wells 
of temperature devices, shall have % 
inch (or 3 mm) or larger openings and 
shall be wide open during the entire 
process including the come-up time. For 
horizontal still retorts, bleeders shall be 
located within approximately 1 foot (or 
30 cm) of the outermost locations of 
containers at each end along the top of 
the retort. Additional bleeders shall be 
located not more than 8 feet (2.4 m) 
apart along the top. Bleeders may be 
installed at positions other than those 
specified above, as long as the 
establishment has heat distribution data 
or other documentation from the 
manufacturer or from a processing 
authority demonstrating that the 
bleeders accomplish removal of air and 
circulate the steam within the retort. 
This information shall be maintained on 
file by the establishment and made 
available to Program employees for 
review. All bleeders shall be arranged in 
a way that enables the retort operator to 
observe that they are functioning 
properly. Vertical retorts shall have at 
least one bleeder opening located in the 
portion of the retort opposite the steam 
inlet. All bleeders shall be arranged so 
that the'retort operator can observe that 
they are functioning properly. In retorts 
having a steam inlet above the level of 
the lowest container, a bleeder shall be 
installed in the bottom of the retort to 
remove condensate. The condensate 
bleeder shall be so arranged that the 
retort operator can observe that it is 
functioning properly. The condensate 
bleeder shall be checked with sufficient 
frequency to ensure adequate removal 
of condensate. Visual checks should be 
performed at intervals of not more than 
15 minutes and the results recorded. 
Intermittent condensate removal 
systems shall be equipped with an 
automatic alarm system that will serve 
as a continuous monitor of condensate 
bleeder functioning. The automatic 
alarm system shall be tested at the 
beginning of each shift for proper 
functioning and the results recorded. If 
the alarm system is not functioning 
properly, it must be repaired before the 
retort is used. 

(vii) Stacking equipment. (a) 
Equipment for holding or stacking 
containers in retorts. Crates, trays, 
gondolas, carts, and other vehicles for 
holding or stacking product containers 
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in the retort shall be so constructed to 
ensure steam circulation during the 
venting, come-up, and process times. 
The bottom of each vehicle shall have 
perforations at least 1 inch (2.5 cm) in 
diameter on 2 inch (or 5 cm) centers or 
the equivalent unless the adequacy of 
another arrangement is documented by 
heat distribution data or other 
documentation from a processing 
authority and such information is 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(b) Divider plates. Whenever one or 
more divider plates are used between 
any two layers of containers or placed 
on the bottom of a retort vehicle, the 
establishment shall have on file 
documentation that the venting 
procedure allows the air to be removed 
from the retort before timing of the 
thermal process is started. Such 
documentation shall be in the form of 
heat distribution data or documentation 
from a processing authority. This 
information shall be made available to 
Program employees for review. 

(viii) Bleeder and vent mufflers. If 
mufflers are used.on bleeders or vent 
systems, the establishment shall have on 
file documentation that the mufflers do 
not impede the removal of air from the 
retort. Such documentation shall consist 
of either heat distribution data or 
documentation from the muffler 
manufacturer or from a processing 
authority. This information shall be 
made available to Program employees 
for review. 

(ix) Vents. (a): Vents shall be located 
in that portion of the retort opposite the 
steam inlet and shall be designed, 
installed, and operated in such a way 
that air is removed from the retort 
before timing of the thermal process is 
started. Vents shall be controlled by a 
gate, plug cock, or other full-flow valve 
which shall be fully opened to permit 
rapid removal of air from retorts during 
the venting period. 

(5) Vents shall not be connected to a 
closed drain system without an 
atmospheric break in the line. Where a 
retort manifold connects several pipes 
from a single retort, the manifold shall 
be controlled by a gate, plug cock, or 
other full-flow valve and the manifold 
shall be of a size such that the cross- 
sectional area of the manifold is larger 
than the total cross-sectional area of all 
connecting vents. The discharge shall 
not be connected to a closed drain 
without an atmospheric break in the 
line. A manifold header connecting 
vents or manifolds from several still 
retorts shall lead to the atmosphere. The 
manifold header shall not be controlled 
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by a valve and shall be of a size such 
that the-cross-sectional area is at least 
equal to the total cross-sectionalarea of 
all connecting retort manifold pipes from 
the maximum‘number of retorts to be 
vented simultaneously. 

(c) Some typical installations and 
operating procedures are described 
below. Other retort installations, vent 
piping arrangements, operating 
procedures or auxiliary equipment such 
as divider plates may be used provided 
there is documentation that the air is 
removed from the retort before the 
._process is started. Such documentation 
shall be in the form of heat distribution 
data or other documentation from the 
equipment manufacturer or processing 
authority. This information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(d) For‘crateless retort ‘installations, 
the establishment shall have heat 
distribution data or other documentation 
from the equipment manufacturer or 
from a processing authority that 
demonstrates that the venting procedure 
used:.accomplishes the removal of air 
and condensate. This information shall 
be maintained:on file by the 
establishment and made available to 
Program employees for review. 

(e) Examples of typical installations 
and operating procedures that comply 
with the requirements of this section are 
as follows: 

(2) Venting horizontal retorts. 

(4) Venting through multiple’1 inch (2:5 
cm) vents discharging Nie tothe - 
atmosphere. 


VENT VALVE 
N 


STEAM SPREADER 


@ INLET 
Figure 1. 


Specifications (Figure 1): One, 1-inch (2.5 
cm) vent for every 5 feet (1.5 m) of retort 
length, equipped with a gate, plug cock, or 
other full-flow valve and discharging to 
atmosphere. The end vents shall not be more 
than 2% feet (or 75 cm) from ends of retort. 

Venting method (Figure 1): Vent valves 
shall be wide open for at least 5 minutes and 
to-at least 225 °F (or 107 °C), or at least 7 
minutes and.to at least.220 °F (or 104.5 °C). 


(i) Venting through multiple 1 inch 
(2.5 cm) vents discharging through a 
manifold to the atmosphere. 


VENT VALVE MANIFOLD 
4 


STEAM SPREADER 
= 
> INLET 


Figure 2. 


Specifications (Figure 2): One, 1-inch (2.5 
cm) vent for every 5 feet (1.5 m) of retort 
length; vents not-over 2% feet (or 75 cm) from 
ends of retort; size of manifold for retorts less 
than 15 feet,(4.6 m) in length, 2% inches (6.4 
cm), and for retorts 15 feet (4.6 m) and over in 
length, 3 inches (7.6 cm). 

Venting method (Figure 2): The manifold 
vent gate, plug cock, or other full-flow valve 
shall be wide open for at least 6 minutes and 
to at least 225 °F (or 107 °C) or for at least 8 
minutes and to at least 220 °F (or 104.5 °C). 


(zi7) Venting through water spreaders. 


WATER. INLET 
_ 


WATER SPREADER 


STEAM SPREADER 


Figure 3. 


Specifications (Figure 3): Size of vent and 
vent valve. For retorts less than 15 feet (4.6 
m) in length, 2'inches (or 5 cm); for retorts 15 
feet (4.6 m) and over in length, 2% inches (6.4 
cm). 

Size of water spreader (Figure 3): For 
retorts less than 15 feet (4.6 m) in length, 1% 
inches (3.8-cm); for retorts 15 feet (4.6 m):and 
over in length 2 inches (or 5 cm). The number 
of holes shall be such that their total cross- 
sectional area is equal to the cross-sectional 
area of the vent pipe inlet. 

Venting method (Figure 3): The gate, plug 
cock, or other full-flow valve on the water 
spreader vent shall be wide open for at least 
5 minutes and to at least 225 °F (or 107°C), or 
for at least 7 minutes and to at least 220 °F (or 
104.5 °C). 


(iv) Venting through a single 2% inch 
(6.4 cm) top vent for retorts not 
exceeding 15 feet (4.6m) in length. 


BEST COPY AVAILABLE 
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STEAM SPREADER 
@ INLET 


Figure 4. 


Specifications (Figure 4): A 2% inch (6.4 
cm) vent equipped with a 2% inch (6.4 cm) 
gate, plug cock, or other full-flow valve and 
located within 2 feet (61 cm) of the center of 
the retort. 

Venting method (Figure 4): The vent valve 
shall be wide open for at least 4 minutes and 
to at least 220 °F (or 104.5 °C). 


(2) Venting vertical retorts. 
(J) Venting through a 1% inch (3.8 cm) 
ae 


OVERFLOW PIPE 


STEAM 
SPREADER 


@ INLET 


Figure 5. 


Specifications (Figure 5): A 1% inch (3.8 
cm) overflow pipe equipped with a 1% inch 
(3.8 cm) gate, plug cock, or other full-flow 
valve and with not more than 6 feet (1.8 m) of 
1% inch (3.8 cm) pipe beyond the valve 
before a break to the atmosphere or to a 
manifold header. 

Venting method (Figure 5): The vent valve 
shall be wide open for at least 4 minutes and 
to at least 218 °F (or 103.5 °C), or for at least 5 
minutes and to at least 215 °F (or 101.5 °C). 


{ii} Venting through a single 1 inch (2.5 
cm) side or top vent. 





VENT VALVE 


SIDE VENT 
VENT VALVE 


STEAM 
SPREADER 


= ¢INLET 


Figure 6 


Specifications (Figure 6 or 7): A 1 inch (2.5 
cm) vent in lid or top side, equipped with a 
gate, plug cock, or other full-flow valve and 
discharging directly into the atmosphere or to 
a manifold header. 

Venting method (Figure 6 or 7): The vent 
valve shall be wide open for at least 5 
minutes and to at least 230 °F (110 °C), or for 
at least 7 minutes and to at least 220 °F (or 
104.5 °C). 


(2) Batch agitating retorts. (i) The 
basic requirements for indicating 
temperature devices and temperature/ 
time recording devices are described in 
paragraphs (a) (1) and (2) of this section. 
Additionally, bulb sheaths or probes of 
indicating temperature devices and 
probes of temperature/time recording 
devices shall be installed either within 
the retort shell or in external wells 
attached to the retort. External wells 
shall be connected to the retort through 
at least a % inch (1.9 cm) diameter 
opening and equipped with a “ie (1.6 
mm) or larger bleeder opening so 
located as to provide a constant flow of 
steam past the length of the bulbs or 
probes. The bleeder for external wells 
shall emit steam continuously during the 
entire thermal processing period. 

(ii) Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

(iii) Steam inlet. The steam inlet to 
each retort shall be large enough to 
provide steam for proper operation of 
the retort and shall enter at a point(s) to 
facilitate air removal during venting. 

(iv) Bleeders. Bleeders, except those 
for external wells of temperature 
devices, shall be % inch (or 3 mm) or 


TOP VENT 


STEAM 
SPREADER 
Cetin gunna 


qiINLET 


Figure 7”. 


larger and shall be wide open during the 
entire process including the come-up 
time. Bleeders shall be located within 
approximately 1 foot (or 30 cm) of the 
outermost location of containers, at each 
end along the top of the retort. 
Additional bleeders shall be located not 
more than 8 feet (2.4 m) apart along the 
top. Bleeders may be installed at 
positions other than those specified 
above, as long as the establishment has 
heat distribution data or other 
documentation from the manufacturer or 
from a processing authority that the 
bleeders accomplish removal of air and 
circulate the steam within the retort. 
This information shall be maintained on 
file by the establishment and made 
available to Program employees for 
review. All bleeders shall be arranged in 
a way that enables the retort operator to 
observe that they are functioning 
properly. 

(v) Venting and condensate removal. 
The air in the retort shall be removed 
before processing is started. Heat 
distribution data or other documentation 
from the manufacturer or from the 
processing authority who developed the 
venting procedure shall be kept on file 
by the establishment and made 
available to Program employees for 
review. At the time the steam is turned 
on, the drain shall be opened to remove 
steam condensate from the retort. A 
bleeder shall be installed in the bottom 
of the retort to remove condensate 
during retort operation. The condensate 
bleeder shall be so arranged that the 
retort operator can observe that it is 
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functioning properly. The condensate 
bleeder shall be checked with sufficient 
frequency toensure adequate removal 
of condensate. Visual checks should be 
performed at intervals of not more than 
15 minutes and the results recorded. 
Intermittent condensate removal 
systems shall be equipped with an 
automatic alarm system that will serve 
as a continuous monitor of condensate 
bleeder functioning. The automatic 
alarm system shall be tested at the 
beginning of each shift for proper 
functioning and the results recorded. If 
the alarm system is not functioning 
properly, it must be repaired before the 
retort is used. 

(vi) Retort or reel speed timing. The 
retort or reel speed shall be checked 
before process timing begins and, if 
needed, adjusted as specified in the 
process schedule. In addition, the 
rotational speed shall be determined 
and recorded at least once during 
process timing of each retort load 
processed. Alternatively, a recording 
tachometer can be used to provide a 
continuous record of the speed. The 
accuracy of the recording tachometer 
shall be determined and recorded at 
least once per shift by checking the 
retort or reel speed using an accurate 
stopwatch. A means of preventing 
unauthorized speed changes on retorts 
shall be provided. For example, a lock or 
a notice from management posted at or 
near the speed adjustment device 
warning that only authorized persons 
are permitted to make adjustments are 
satisfactory means of preventing 
unauthorized changes. 

(vii) Bleeder and vent mufflers. If 
mufflers are used on bleeders or vent 
systems, the establishment shall have 
documentation that the mufflers do not 
impede the removal of air from the 
retort. Such documentation shall consist 
of either heat distribution data or 
documentation from the muffler 
manufacturer or from'a processing 
authority. This information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(3) Continuous rotary retorts. (i) The 
basic requirements for indicating 
temperature devices and temperature/ 
time recording devices are described in 
paragraphs {a) (1) and (2) of this section. 
Additionally, bulb sheaths or probes of 
indicating temperature devices and 
probes of temperature/time recording 
devices shall be installed either within 
the retort shell or in external wells 
attached to the retort. External wells 
shall be connected to the retort through 
at least'a % inch (1.9 cm) diameter 
opening and equipped with a %ie inch 
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(1.6 mm) or larger bleeder opening so 
located as to provide a constant flow of 
steam past the length of the bulbs or 
probes. The bleeder for external wells 
shall emit steam continuously during the 
entire thermal processing period. 

(ii) Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

(iii) Steam inlet. The steam inlet to 
each retort shall be large enough to 
provide steam for proper operation of 
the retort, and shall enter at’a point(s) to 
facilitate air removal during venting. 

(iv) Bleeders. Bleeders, except those 
for external wells of temperature 
devices, shall be ¥% inch (3.2 mm) or 
larger and shall be wide open during the 
entire process, including the come-up 
time. Bleeders shall be located within 
approximately 1 foot (or 30 cm) of the 
outermost location of containers at each 
end along the top of the retort. 
Additional bleeders shall be located not 
more than 8 feet (2.4 m) apart along the 
top of the retort. Bleeders may be 
installed at positions other than those 
specified above, as long as the 
establishment has heat distribution data 
or other documentation from the 
manufacturer or a processing authority 
that the bleeders accomplish removal of 
air and circulate the steam within the 
retort. This information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. All bleeders shall 
be arranged so that the retort operator 
can observe that they are functioning 
properly. 

(v) Venting and condensate removal. 
The air in the retort shall be removed 
before processing is started. Heat 
distribution data or other documentation 
from the manufacturer or from the 
processing authority who developed the 
venting procedure shall be kept on file 
by the establishment and made 
available to Program employees for 
review. At the time the steam is turned 
on, the drain shall be opened to remove 
steam condensate from the retort. A 
bleeder shall be installed in the bottom 
of the shell to remove condensate during 
the retort operation. The condensate 
bleeder shall be so arranged that the 
retort operator can observe that it is: 
functioning properly. The condensate 
bleeder shall be checked with sufficient 
frequency to ensure adequate removal 
of condensate. Visual checks should be 
performed at intervals of not more than 
15 minutes and the results recorded. 
Intermittent condensate removal 
systems shall be equipped with an _ 
automatic alarm system that will serve 
as a continuous monitor of condensate 
bleeder functioning. The automatic 
alarm system shall be tested at the 


beginning of.each shift for proper 
functioning and the results recorded. If 
the alarm system is not functioning 
properly, it must be repaired before the 
retort is used. 

(vi) Retort speed timing. The 
rotational speed of the retort shall be 
specified in the process schedule. The 
speed shall be adjusted as specified, 
and recorded by the establishment when 
the retort is started, and checked and 
recorded at intervals not to exceed 4 
hours to ensure that the correct retort 
speed is maintained. Alternatively, a 
recording tachometer may be used to 
provide a continuous record of the 
speed. If a recording tachometer is used, 
the speed shall be manually checked 
against an accurate stopwatch at least 
once per shift and the results recorded. 
A means of preventing unauthorized 
speed changes on retorts shall be 
provided. For example, a lock or a 
notice from management posted at or 
near the speed adjustment device 
warning that only authorized persons 
are permitted to make adjustments are 
satisfactory means of preventing 
unauthorized changes. 

(vii) Bleeders and vent mufflers. If 
mufflers are used on bleeders or vent 
systems, the establishment shall have 
documentation that the mufflers do not 
impede the removal of air from the 
retort. Such documentation shall consist 
of either heat distribution data or other 
documentation from the muffler 
manufacturer or from a processing 
authority.-This information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(4) Hydrostatic retorts. {i) The basic 
requirements for indicating temperature 
devices and temperature/time recording 
devices are described in paragraphs (a) 
(1) and (2) of this section. Additionally, 
indicating temperature devices shall be 
located in the steam dome near the 
steam/water interface. Where the 
process schedule specifies maintenance 
of particular water temperatures in the 
hydrostatic water legs, at least one 
indicating temperature device shall be 
located in each hydrostatic water leg so 
that it can accurately measure water 
temperature and be easily read. The 
temperature/time recorder probe shall 
be installed either within the steam 
dome or in a well attached to the dome. 
Each probe shall have a “16 inch (1.6 
mm) or larger bleeder opening which 
emits steam continuously during the 
processing period. Additional 
temperature/time recorder probes shall 
be installed in the hydrostatic water legs 
if the process schedule specifies 
maintenance of particular temperatures 
in these water legs. 
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(ii) Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

(iii) Steam inlet. The steam inlets shall 
be large enough to provide steam for 
proper operation of the retort. 

(iv) Bleeders. Bleeder openings % inch 
(or 6 mm) or larger shall be located in 
the steam chamber(s) opposite the point 
of steam entry. Bleeders shall be wide 
open and shall emit steam continuously 
during the entire process, including the 
come-up time. All bleeders shall be 
arranged in such a way that the operator 
can observe that they are functioning 
properly. 

(v) Venting. Before the start of 
processing operations, the retort steam 
chamber{(s) shall be vented to ensure 
removal of air. Heat distribution data or 
other documentation from the 
manufacturer or from a processing 
authority demonstrating that the air is 
removed from the retort prior to 
processing shall be kept on file at the 
establishment and made available to 
Program employees for review. 

(vi) Conveyor speed. The conveyor 
speed shall be calculated to obtain the 
required process time and recorded by 
the establishment when the retort is 
started. The speed shall be checked and 
recorded at intervals not to exceed 4 
hours to ensure that the correct 
conveyor speed is maintained. A 
recording device may be used to provide 
a continuous record of the conveyor 
speed. When a recording device is used, 
the speed shall be manually checked 
against an accurate stopwatch at least 
once per shift by the establishment. A 
means of preventing unauthorized speed 
changes of the conveyor shall be 
provided. For example, a lock or a 
notice from management posted at or 
near the speed adjustment device 
warning that only authorized persons 
are permitted to make adjustments are 
satisfactory means of preventing 
unauthorized changes. 

(vii) Bleeders and vent mufflers. If 
mufflers are used on bleeders or vent 
systems, the establishment shall have 
documentation that the mufflers do not 
impede the removal of air from the 
retort. Such documentation shall consist 
of either heat distribution data or other 
documentation from the muffler 
manufacturer or from a processing 
authority. This information shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(c) Pressure processing in water—(1) 
Batch still retorts. (i) The basic 
requirements for indicating temperature 
devices and temperature/time recording 
devices are described in paragraphs 
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(a)(1) and (2) of this section. 
Additionally, bulbs or probes of 
indicating temperature devices shall be 
located in such a position that they are 
beneath the surface of the water 
throughout the process. On horizontal 
retorts, the indicating temperature 
device bulb or probe shall be inserted 
directly into the retort shell. In both 
vertical and horizontal retorts, the 
indicating temperature device bulb or 
probe shall extend directly into the 
water a minimum of 2 inches (or 5 cm) 
without a separable well or sleeve. In 
vertical retorts equipped with a 
recorder/controller, the controller probe 
shall be located at the bottom of the 
retort below the lowest crate rest in 
such a position that the steam does not 
strike it directly. In horizontal retorts so 
equipped, the controller probe shall be 
located between the water surface and 
the horizontal plane passing through the 
center of the retort so that there is no 
opportunity for direct steam 
impingement on the controller probe. 
Air-operated temperature controllers 
shall have filter systems to ensure a 
supply of clean, dry air. 

(ii) Pressure recording device. Each 
retort shall be equipped with a pressure 
recording device which may be 
combined with a pressure controller. 

(iii) Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

(iv) Heat distribution. Heat 
distribution data or other documentation 
from the equipment manufacturer or a 
processing authority demonstrating 
uniform heat distribution within the 
retort shall be kept on file at the 
establishment and made available to 
Program employees for review. 

(v) Crate supports. A bottom crate 
support shall be used in vertical retorts. 
Baffle plates shall not be used in the 
bottom of the retort. 

(vi) Stacking equipment. For filled 
flexible containers and, where 
applicable, semirigid containers, 
stacking equipment shall be designed to 
ensure that the thickness of the filled 
containers does not exceed that 
specified in the process schedule and 
that the containers do not become 
displaced and overlap or rest on one 
another during the thermal process. 

(vii) Drain valve. A nonclogging, 
water-tight drain valve shall be used. 
Screens shall be installed over all drain 
openings. 

(viii) Water level. There shall be a 
means of determining the water level in 
the retort during operation (i.e., by using 
a gauge, electronic sensor, or sight glass 
indicator). For retorts requiring complete 
immersion of containers, water shall 
cover the top layer of containers during 


the entire come-up time and thermal 
processing periods and should cover the 
top layer of containers during cooling. 
For retorts using cascading water or 
water sprays, the water level shall be 
maintained within the range specified 
by the retort manufacturer or processing 
authority during the entire come-up, 
thermal processing, and cooling periods. 
A means to ensure that water 
circulation continues as specified 
throughout the come-up, thermal 
processing, and cooling periods shall be 
provided. The retort operator shall 
check and record the water level at 
intervals to ensure it meets the specified 
processing parameters. 

(ix) Air supply and controls. In both 
horizontal and vertical still retorts, a 
means shall be provided for introducing 
compressed air or steam at the pressure 
required to maintain container integrity. 
Compressed air and steam entry shall 
be controlled by an automatic pressure 
control unit. A nonreturn valve shall be 
provided in the air supply line to prevent 
water from entering the system. 
Overriding air or steam pressure shall 
be maintained continuously during the 
come-up, thermal processing, and 
cooling periods. If air is used to promote 
circulation, it shall be introduced into 
the steam line at a point between the 
retort and the steam control valve at the 
bottom of the retort. The adequacy of 
the air circulation for maintaining 
uniform heat distribution within the 
retort shall be documented by heat 
distribution data or other documentation 
from a processing authority, and such 
data shall be maintained on file by the 
establishment and made available to 
Program employees for review. 

(x) Water recirculation. When a 
water recirculation system is used for 
heat distribution, the water shall be 
drawn from the bottom of the retort 
through a suction manifold and 
discharged through a spreader that 
extends the length or circumference of 
the top of the retort. The holes in the 
water spreader shall be uniformly 
distributed. The suction outlets shall be 
protected with screens to keep debris 
from entering the recirculation system. 
The pump shall be equipped with a pilot 
light or a similar device to warn the 
operator when it is not running, and 
with a bleeder to remove air when 
starting operations. Alternatively, a 
flow-meter alarm system can be used to 
ensure proper water circulation. The 
adequacy of water circulation for 
maintaining uniform heat distribution 
within the retort shall be documented by 
heat distribution data or other 
documentation from a processing 
authority and such data shall be 
maintained on file by the establishment 
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and made available to Program 
employees for review. Alternative 
methods for recirculation of water in the 
retort may be used, provided there is 
documentation in the form of heat 
distribution data or other documentation 
from a processing authority maintained 
on file by the establishment and made 
available to Program employees for 
review. 

(xi) Cooling water entry. In retorts for 
processing product packed in glass jars, 
the incoming cooling water should not 
directly strike the jars, in order to 
minimize glass breakage by thermal 
shock. 

(2) Batch agitating retorts. (i) The 
basic requirements and 
recommendations for indicating 
temperature devices and temperture/ 
time recording devices are described in 
paragraphs (a) (1) and (2) of this section. 
Additionally, the indicating temperature 
device bulb or probe shall extend 
directly into the water without a 
separable well or sleeve. The recorder/ 
controller probe shall be located 
between the water surface and the 
horizontal plane passing through the 
center of the retort so that there is no 
opportunity for steam to directly strike 
the controller bulb or probe. 

(ii) Pressure recording device. Each 
retort shall be equipped with a pressure 
recording device which may be 
combined with a pressure controller. 

(iii) Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

(iv) Heat distribution. Heat 
distribution data or other documentation 
from the equipment manufacturer or a 
processing authority shall be kept on file 
by the establishment and made 
available to Program employees for 
review. 

(v) Stacking equipment. All devices 
used for holding product containers (e.g., 
crates, trays, divider plates) shall be so 
constructed to allow the water to 
circulate around the containers during 
the come-up and thermal process 
periods. 

(vi) Drain valve. A nonclogging, 
water-tight drain valve shall be used. 
Screens shall be installed over all drain 
openings. 

(vii) Water level. There shall be a 
means of determining the water level in 
the retort during operation (i.e., by using 
a gauge, electronic sensor, or sight glass 
indicator). Water shall completely cover 
all containers during the entire come-up, 
thermal processing, and cooling periods. 
A means to ensure that water 
circulation continues as specified 
throughout the come-up, thermal 
processing, and cooling periods shall be 
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provided. The retort operator shall 
check and record the adequacy of the 
water level with sufficient frequency to 
ensure it meets the specified processing 
parameters. 

(viii) Air supply and controls. Retorts 
shall be provided with a means for 
introducing compressed air or steam at 
the pressure required to maintain 
container integrity. Compressed air and 
steam entry shall be controlled by an 
automatic pressure control unit. A 
nonreturn valve shail be provided in the 
air supply line to prevent water from 
entering the system. Overriding air or 
steam pressure shall be maintained 
continuously during the come-up, 
thermal processing, and cooling periods. 
If air is used to promote circulation, it 
shall be introduced into the steam line 
at a point between the retort and the 
steam control valve at the bottom of the 
retort. The adequacy of the air 
circulation for maintaining uniform heat 
distribution within the retort shall be 
documented by heat distribution data or 
other documentation from a processing 
authority, and such data shall be 
maintained on file by the establishment 
and made available to Program 
employees for review. 

(ix) Retort or reel speed timing. The 
retort or reel speed timing shall be 
checked before process timing begins 
and, if needed, adjusted as specified in 
the process schedule. In addition, the 
rotational speed shall be determined 
and recorded at least once during 
process timing of each retort load 
processed. Alternatively, a recording 
tachometer can be used to provide a 
continuous record of the speed. The 
accuracy of the recording tachometer 
shall be determined and recorded at 
least once per shift by the establishment 
by checking the retort or reel speed 
using an accurate stopwatch. A means 
of preventing unauthorized speed 
changes on retorts shall be provided. For 
example, a lock or a notice from 
management posted at or near the speed 
adjustment device warning that only 
authorized persons are permitted to 
make adjustments are satisfactory 
means of preventing unauthorized 
changes. 

(x) Water recirculation. If a water 
recirculation system is used for heat 
distribution, it shall be installed in such 
a manner that water will be drawn from 
the bottom of the retort through a 
suction manifold and discharged 
through a spreader which extends the 
length of the top of the retort. The holes 
in the water spreader shall be uniformly 
distributed. The suction outlets shall be 
protected with screens to keep debris 
from entering the recirculation system. 


The pump shall be equipped with a pilot 
light or a similar device to warn the 
operator when it is not running and with 
a bleeder to remove air when starting 
operations. Alternatively, a flow-meter 
alarm system can be used to ensure 
proper water circulation. The adequacy 
of water circulation for maintaining 
uniform heat distribution within the 
retort shall be documented by heat 
distribution data or other documentation 
from a processing authority and such 
data shall be maintained on file by the 
establishment and made available to 
Program employees for review. 
Alternative methods for recirculation of 
water in the retort may be used 
provided there is documentation in the 
form of heat distribution data or other 
documentation from a processing 
authority maintained on file by the 
establishment and made available to 
Program employees for review. 

(xi) Cooling water entry. In retorts for 
processing product packed in glass jars, 
the incoming cooling water should not 
directly strike the jars, in order to 
minimize glass breakage by thermal 
shock. 

{d) Pressure processing with steam/ 
air mixtures in batch retorts. (1) The 
basic requirements for indicating 
temperature devices and temperature/ 
time recording devices are described in 
paragraphs (a) (1) and (2) of this section. 
Additionally, bulb sheaths or probes for 
indicating temperature devices and 
temperature/time recording devices or 
controller probes shall be inserted 
directly into the retort shell in such a 
position that steam does not strike them 
directly. 

{2} Steam controllers are required as 
described in paragraph (a)(3) of this 
section. 

{3) Recording pressure controller. A 
recording pressure controller shall be 
used to control the air inlet and the 
steam/ air mixture outlet. 

(4) Circulation of steam/air mixture. 
A means shall be provided for the 
circulation of the steam/air mixture to 
prevent formation of low-temperature 
pockets. The efficiency of the circulation 
system shall be documented by heat 
distribution data or other documentation 
from a processing authority, and such 
data shall be maintained on file by the 
establishment and made available to 
Program employees for review. The 
circulation system shall be checked to 
ensure its proper functioning and shall 
be equipped with a pilot light or a 
similar device to warn the operator 
when it is not functioning. Because of 
the variety of existing designs, reference 
shall be made to the equipment 
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manufacturer for details of installation, 
operation and control. 

(5) The Administrator shall be notified 
immediately by the official 
establishment of any such system in use 
or placed into use on or after the 
effective date of this rule. 

(e) Atmospheric cookers—{1) 
Temperature/time recording device. 
Each atmospheric cooker {e.g., hot water 
bath) shall be equipped with at least one 
temperature/time recording device in 
accordance with the basic requirements 
described in paragraph {a){2) of this 
section. 

(2) Heat distribution. Each 
atmospheric cooker shall be equipped 
and operated to ensure uniform heat 
distribution throughout the processing 
system during the thermal process. Heat 
distribution data or other documentation 
from the manufacturer or a processing 
authority demonstrating uniform heat 
distribution within the cooker shall be 
kept on file by the establishment and 
made available to Program employees 
for review. 

(f) Other systems. All other systems 
not specifically delineated in this 
section and used for the thermal 
processing of canned product will be 
evaluated on a case-by-case basis by 
the Adminstrator. Systems will be 
approved if they are found to conform to 
the applicable requirements of this 
section and to produce shelf stable 
products consistently and uniformly. 

(g) Equipment maintenance. (1) Upon 
installation, all instrumentation and 
controls shall be checked by the 
establishment for proper functioning and 
accuracy and, thereafter, at any time 
their functioning or accuracy is suspect. 

(2) At least once a year each thermal 
processing system shall be examined by 
an individual not directly involved in 
daily operations to ensure the proper 
functioning of the system as well as all 
auxiliary equipment and 
instrumentation. In addition, each 
thermal processing system should be 
examined before the resumption of 
operation following an extended 
shutdown. 

(3) Air and water valves that are 
intended to be closed during thermal 
processing shall be checked by the 
establishment for leaks. Defective 
valves shall be repaired or replaced as 
needed. 

(4) Vent and bleeder mufflers shall be 
checked and maintained or replaced by 
the establishment to prevent any 
reduction in vent or bleeder efficiency. 

(5) When water spreaders are used for 
venting, a maintenance schedule shall 
be developed and implemented to 
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assure that the holes are maintained at 
their original size. 

(6) Records shall be kept on all 
maintenance items that could affect the 
adequacy of the thermal process. 
Records shall include the date and type 
of maintenance performed and the 
person conducting the maintenance. 

(h) Container cooling and cooling 
water. (1) Potable water shall be used 
for cooling except as provided for in 
paragraphs (h) (2) and (3), of this 
section. 

(2) Cooling canal water shall be 
chlorinated or treated with a chemical 
approved by the Administrator as 
having a bactericidal effect equivalent 
to chlorination. There shall be a 
measurable residual of the sanitizer in 
the water at the discharge point of the 
canal. Cooling canals shall be cleaned 
and replenished with potable water to 
prevent the buildup of organic matter 
and other materials. 

(3) Container cooling waters that are 
recycled or reused shall be handled in 
systems that are so designed, operated, 
and maintained so there is no buildup of 
microorganisms, organic matter, and 
other materials in the systems and in the 
waters. System equipment, such as 
pipelines, holding tanks and cooling 
towers, shall be constructed and 
installed so that they can be cleaned 
and inspected. In addition, the 
establishment shall maintain, and make 
available to Program employees for 
review, information on at'least the 
following: 

(i) System design and construction; 

(ii) System operation including the 
rates of renewal with fresh, potable 
water and the means for treating the 
water so that there is a measurable 
residual of an acceptable sanitizer, per 
paragraph (h)(2) of this section, in the 
water at the point where the water exits 
the container cooling vessel; 

(iii) System maintenance including 
procedures for the periodic cleaning and 
sanitizing of the entire system; and 

(iv) Water quality standards, such as 
microbiological, chemical and physical, 
monitoring procedures including the 
frequency and site(s) of sampling, and 
the corrective actions taken when water 
quality standards are not met. 

(i) Post-process handling of 
containers. Containers shall be handled 
in a manner that will prevent damage to 
the hermetic seal area. All worn and 
frayed belting, can retarders, cushions, 
and the like shall be replaced with 
nonporous materials. To minimize 
container abrasions, particularly in the 
seal area, containers should not remain 
stationary on moving conveyors. All 
post-process container handling 
equipment should be kept clean so there 


is no buildup of microorganisms on 
surfaces in contact with the containers. 


[Approved by the Office of Management and 
Budget under control number 0583-0015] 


§ 381.306 Processing and production 
records. 


At least the following processing and 
production information shall be 
recorded by the establishment: date of 
production; product name and style; 
container code; container size and type; 
and the process schedule, including the 
minimum initial temperature. 
Measurements made to satisfy the 
requirements of § 381.303 regarding the 
control of critical factors shall be 
recorded. In addition, where applicable, 
the following information and data shall 
also be recorded: 

(a) Processing in steam—(1) Batch 
still retorts. For each retort batch, 
record the retort number or other 
designation, the approximate number of 
containers or the number of retort crates 
per retort load, product initial 
temperature, time steam on, the time 
and temperature vent closed, the start of 
process timing, time steam off, and the 
actual processing time. The indicating 
temperature device and the temperature 
recorder shall be read at the same time 
at least once during process timing and 
the observed temperatures recorded. 

(2) Batch agitating retorts. In addition 
to recording the information required for 
batch, still steam retorts in paragraph 
(a)(1) of this section, record the 
functioning of the condensate bleeder(s) 
and the retort or reel speed. 

(3) Continuous rotary retorts. Record 
the retort system number, the 
approximate total number of containers 
retorted, product initial temperature, 
time steam on, the time and temperature 
vent closed, time process temperature 
reached, the time the first can enters 
and the time the last can exits the retort. 
The retort or reel speed shall be 
determined and recorded at intervals 
not to exceed 4 hours. Readings of the 
indicating temperature device(s) and 
temperature recorder(s) shall be made 
and recorded at the time the first 
container enters the retort and 
thereafter with sufficient frequency to 
ensure compliance with the process 
schedule: These observations should be 
made and recorded at intervals not 
exceeding 30 minutes of continuous 
retort operation. Functioning of the 
condensate bleeder(s) shall be observed 
and recorded at the time the first 
container enters the retort and 
thereafter as specified in 
§ 381.305(b)(3)(v). 

(4) Hydrostatic retorts. Record the 
retort system number, the approximate 
total number of containers retorted, 


Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Rules and Regulations 


product initial temperature, time steam 
on; the time and temperature vent(s) 
closed, time process temperature 
reached, time first containers enter the 
retort, time last containers exit the 
retort, and, if specified in the process 
schedule, measurements of temperatures 
in the hydrostatic water legs. Readings 
of the temperature indicating device, 
which is located in the steam/water 
interface, and the temperature recording 
device shall be observed and the 
temperatures recorded at the time the 
first containers enter the steam dome. 
Thereafter, these instruments shall be 
read and the temperatures recorded 
with sufficient frequency to ensure 
compliance with the temperature 
specified in the process schedule and 
should be made at least every hour. of 
continuous retort operation. Container 
conveyor speed, and for agitating 
hydrostatic retorts, the rotative chain 
speed, shall be determined and recorded 
at intervals of sufficient frequency to 
ensure compliance with the process 
schedule and should be performed at 
least every 4 hours. 

(b) Processing in water—(1) Batch 
still retorts. For each retort batch, 
record the retort number or other 
designation, the approximate number of 
containers or number of retort crates per 
retort load, product initial temperature, 
time steam on, the start of process 
timing, water level, water recirculation 
rate (if critical), overriding pressure 
maintained, time steam off, and actual 
processing time. The indicating 
temperature device and the temperature 
recorder shall be read at the same time 
at least once during process timing and 
the observed temperatures recorded. 

(2) Batch agitating retorts. In addition 
to recording the information required in 
paragraph (b)(1) of this section, record 
the retort or reel speed. 

(c) Processing in steam/air mixtures. 
For each retort batch, record the retort 
number or other designation, the 


- approximate number of containers or 


number of retort crates per retort load, 
product initial temperature, time steam 
on, venting procedure, if applicable, the 
start of process-timing, maintenance of 
circulation of the steam/air mixture, air 
flow rate or forced recirculation flow 
rate (if critical), overriding pressure 
maintained, time steam off, and actual 
processing time. The indicating 
temperature device and the temperature 
recorder shall be read at the same time 
at least once during process timing and 
the observed temperatures recorded. 
(d) Atmospheric cookers—(1) Batch- 
type systems. For each cooker batch, 
record the cooker number or other 
designation and the approximate 
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number of containers, In addition, 
record all critical factors of the process 
‘schedule such as cooker temperature, 
initial temperature, the time the thermal 
process cycle begins and ends, hold 
time, and the final internal product 
temperature. — 

{2) Continuous-type systems. Record 
the cooker number or other designation, 
the time the first containers enter and 
the last containers exit a cooker, and the 
approximate total number of containers 
processed. In addition, record all critical 
factors of the process schedule such as 
the initial temperature, cooker speed, 
and final internal product temperature. 
[Approved by the Office of Management and 
Budget under control number 0583-0015] 


§318.307 Record review and maintenance. 


{a) Process records. Charts from 
temperature/time recording devices 
_ Shall be identified by production date, 

container code, processing vessel 
number or other designation and other 
data as necessary to enable correlation 
with the records required in § 381.306. 
Each entry on a record shall be made at 
the time the specific event occurs, and 
the recording individual shall sign or 
initial each record form. No later than 1 
working day after the actual process, the 
establishment shall review all 
processing and production records to 
ensure completeness and to determine if 
all product received the process 
schedule. All records, including the 
temperature/time recorder charts and 
critical factor control records, shall be 
signed or initialed and dated by the 
person conducting the review. All 
processing and production records 
required in this subpart shall be made 
available to Program employees for 
review. 

(b) Automated process monitoring and 
recordkeeping. When requested by an 
establishment, the Administrator will 
consider the approval of automated 
process monitoring and recordkeeping 
systems. An approved system, alone or 
in combination with written records, 
shall be designed and operated in a 
manner which will ensure compliance 
with the applicable requirements of 
§ 381.306. 

(c) Container closure records. Written 
records of all container closure 
examinations shall specify the container 
code, the date and time of container 
closure examination, the 
measurement(s) obtained, and any 
corrective actions taken. Records shall 
be signed or initialed by the container 
closure technician and shall be 
reviewed and signed by the 
establishment within 1 working day 
after the actual production to ensure 


that the records are complete and that 
the closing operations have been 
properly controlled. All container 
closure examination records required in 
this subpart shall be made available to 
Program employees for review. 

(d) Distribution of product. Records 
shall be maintained by the 
establishment identifying initial 
distribution of the finished product to 
facilitate, if necessary, the segregation 
of specific production lots that may have 
been contaminated or are otherwise 
unsound for their intended use. 

(e) Retention of records. Copies of all 
processing and production records 
required in § 381.306 shall be retained 
for no less than 1 year at the 
establishment, and for an additional 2 
years at the establishment or other 
location from which the records can be 
made.available to Program employees 
within 3 working days. 

[Approved by the Office of Management and 
Budget under control number 0583-0015} 


§ 381.308 - Deviations in processing. 

(a) Whenever the actual process is 
less than the process schedule or when 
any critical factor does not comply with 
the requirements for that factor as 
specified in the process schedule, it shall 
be considered a deviation in processing. 

(b) Deviations in processing {or 
process deviations) shall be handled 
under an approved quality control 
program as provided in paragraph {c) of 
this section or shall be handled in 
accordance with paragraph {d) of this 
section. 

(c) Any partial quality control 
program or any portion of a total quality 
control system for handling process 
deviations shall be prepared and 
submitted to the Administrator for 
approval in accordance with § 381.145. 

(d) Handling process deviations 
without an approved quality control 
program. 

(1) Deviations identified in-process. if 
a deviation is noted at any time before 
the completion of the intended process 
schedule, the establishment shall: 

(i) Immediately reprocess the product 
using the full process schedule; or, 

(ii) Use an appropriate alternate 
process schedule provided such a 
process schedule has been established 
in accordance with § 381.302 (a) and {b) 
and is filed with the inspector in 
accordance with § 381.302(c); or, 

(iii) Hold the product involved and 
have the deviation evaluated by a 
processing authority to assess the safety 
and stability of the product. Upon 
completion of the evaluation, the 
establishment shall provide the 
inspector the following: 


(a) A complete description of the 
deviation along with all necessary 
supporting documentation; 

(5) A copy of the evaluation report; 
and, 

(c) A description of any product 
disposition actions, either taken or 
proposed. 

{iv) Product handled in accordance 
with paragraph (d){1)}{iii) of this section 
shall not be shipped from the 
establishment until the Program has 
reviewed all of the information 
submitted and approved the product 
disposition actions. 

(v) If an alternate process schedule is 
used that is not on file with the 
inspector or if an alternate process 
schedule is immediately calculated and 
used, the product shall be set aside for 
further evaluation in accordance with - 
paragraphs {d){1) (iii) and {iv) of this 
section. 

(vi) When a deviation occurs in a 
continuous rotary retort, the product 
shall be handled in accordance with 
paragraphs (d)(1) (iii) and (iv) of this 
section or in accordance with the 
following procedures: 

(a) Emergency stops. 

(1) When retort jams or breakdowns 
occur during the processing operations, 
all containers shall be given an 
emergency still process {developed per 
§ 381.302(b)) before the retort is cooled 
or the retort shall be cooled promptly 
and all containers removed and either 
reprocessed, repacked and reprocessed, 
or destroyed. Regardless of the 
procedure used, containers in the retort 
intake valve and in transfer valves 
between retort shells at the time of a 
jam or breakdown shall be removed and 
either reprocessed, repacked and 
reprocessed, or destroyed. Product to be 
destroyed shall be handled as “U.S. 
Inspected and Condemned”, as defined 
in § 301.2{ee) of this chapter, and 
disposed of in accordance with Part 314 
of this chapter. 

(2) The time the retort reel stopped 
and the time the retort is used for an 
emergency still retort process shall be 
noted on the temperature/time recording 
device and entered on the other 
production records required in § 381.306. 

(b) Temperature drops. When the 
retort temperature drops below the 
temperature specified in the process 
schedule, the reel shall be stopped and 
the following actions shall be taken: 

(1) For temperature drops of less than 
10 °F (or 5.5 °C) either (1) all containers 
in the retort shall be given an emergency 
still process (developed per § 381.302{b)) 
before the reel is restarted; (i/) container 
entry to the retort shall be prevented 
and an emergency agitating process 
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(developed per § 381.302(b)). shall be... 
used before container entry to the retort 
is restarted; or (ii/) container entry to 
the retort shall be prevented and the 
reel restarted to empty the retort. The 
discharged containers shall be 
reprocessed, repacked and reprocessed, 
or destroyed. Product to be destroyed © 
shall be handled as “U.S. Inspected and 
Condemned”, as defined in § 301.2(ee) 
of this chapter, and disposed of in 


accordance with Part 314 of this chapter. 


(2) For temperature drops of 10 °F (or 
5.5 °C) or more, all containers in the 
retort shall be given an emergency still 
process (developed per § 381.302(b)). 
The time the reel was stopped and the 
time the retort was used for a’still retort 
process shall be marked on the 
temperature/time recording device by 
the establishment and entered on the 
other production records required in 
§ 381.306. Alternatively, container entry 
to the retort shall be prevented and the 
reel restarted to empty the retort. The 
discharged containers shall be either 
reprocessed, repacked and reprocessed, 
or destroyed. Product to be destroyed 
shall be handled as “U.S. Inspected and 
Condemned” as defined in § 301.2(ee) of 
this chapter, and disposed of in 


accordance with Part 314 of this chapter. 


(2) Deviations identified through 
record review. Whenever a deviation is 
noted during review of the processing 
and production records required by 
§ 381.307 (a) and (b), the establishment 
shall hold the product involved and the 
deviation shall be handled in 
accordance with paragraphs (d)(1) (iii) 
and (iv) of this section. 

(e) Process deviation file. The 
establishment shall maintain full 
records regarding the handling of each 
deviation. Such records shall include, at 
a minimum, the appropriate processing 
and production records, a full 
description of the corrective actions 
taken, the evaluation procedures and 
results, and the disposition of the 
affected product. Such records shall be 
maintained in a separate file or in a log 
that contains the appropriate 
information. The file or log shall be 
retained in accordance with § 381.307(e) 
and shall be made available to Program 
employees upon request. 

[Approved by the Office of Management and 
Budget under control number 0583-0015] 


§ 381.309 Finished product inspection. 

(a) Finished product inspections shall 
be handled under an approved quality 
control program as provided in 
paragraph (b) or paragraph (c) of this 
section or shall be handled in 
accordance with paragraph {d) of this 
section. 


(b) Any partial quality control 
program designed to ensure compliance 
with the requirements of this section (or 
any part thereof) shall be prepared and 
submitted to the Administrator for 
approval in accordance with § 381.145 of 
this subchapter. 

(c) A total quality contro] system 
prepared and submitted to the 
Administrator for approval in 
accordance with § 381.145 of this 
subchapter shall be designed to ensure 
compliance with the requirements of this 
section. 

(d) Handling finished product 
inspections without an approved quality 
control program. 

(1) Incubation of shelf stable canned 
product.—{i) Incubator. The 
establishment shall provide incubation 
facilities which include an accurate 
temperature/time recording device, an 
indicating temperature device, a means 
for the circulation of the air inside the 
incubator to prevent temperature 
variations, and a means to prevent 
unauthorized entry into the facility. The 
Program is responsible for the security 
of the incubator. 

(ii) Incubation temperature. The 
incubation temperature shall be 
maintained at 95+5 °F 35+2.8 °C). If the 
incubation temperature falls below 90 °F 
(or 32 °C) or exceeds 100 °F (or 38 °C) 
but does not reach 103 °F (or 39.5 °C), 
the incubation temperature shall be 
adjusted within the required range and 
the incubation time extended for the 
time the sample containers were held at 
the deviant temperature. If the 
incubation temperature is at or above 
103 °F (or 39.5 °C) for more than 2 hours, 
the incubation test(s) shall be 
terminated, the temperature lowered to 
within the required range, and new 
sample containers incubated for the 
required time. 

(iii) Product requiring incubation. 
Shelf stable product requiring 
incubation includes: 

(a) Low acid products as defined in 
§ 381.300(m); and 

(b) Acidified low acid products as 
defined in § 381.300(b). 

(iv) Incubation samples. (a) From each 
load of product processed in a batch- 
type thermal processing system (still or 
agitation), the establishment shall select 
at least one container for incubation. 

(5) For continuous rotary retorts, 
hydrostatic retorts, or other continuous- 
type thermal processing systems, the 
establishment shall select at least one 
container per 1,000 for incubation. 

(c) Only normal-appearing containers 
shall be selected for incubation. 

(v) Incubation time. Canned product 
requiring incubation shall be incubated 
for not less than 10 days (240 hours) 
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under the conditions specified in 
paragraph (d)(1)(ii) of this section. 

(vi) Incubation checks and record 
maintenance. Designated establishment 
employees shall visually check all 
containers under incubation each 
working day and the inspector shall be 
notified when abnormal containers are 
detected. All abnormal containers 
should be allowed to cool before a final 
decision on their condition is made. For 
each incubation test the establishment 
shall record at least the product name, 
container size, container code, number 
of containers incubated, in and out 
dates, and incubation results. The 
establishment shall retain such records, 
along with copies of the temperature/ 
time recording charts, in accordance 
with § 381.307(e). 

(vii) Abnormal containers. The finding 
of abnormal containers (as defined in 
§ 381.300(a)) among incubation samples 
is cause to officially retain at least the 
code lot involved. 

(viii) Shipping. No product shall be 
shipped from the establishment before 
the end of the required incubation 
period except as provided in this 
paragraph. An establishment wishing to 
ship product prior to the completion of 
the required incubation period shall 
submit a written proposal to the area 
supervisor. Such a proposal shall 
include provisions that will assure that 
shipped product will not reach the retail 
level of distribution before sample 
incubation is completed and that 
product can be returned promptly to the 
establishment should such action be 
deemed necessary by the incubation test 
results. Upon receipt of written approval 
from the area supervisor, product may 
be routinely shipped provided the 
establishment continues to comply with 
all requirements of this subpart. 

(2) Container condition. (i) Normal 
containers. Only normal-appearing 
containers shall be shipped from an 
establishment as determined by an 
appropriate sampling plan or other 
means acceptable to Program 
employees. 

(ii) Abnormal containers. When 
abnormal containers are detected by 
any means other than incubation, the 
establishment shall inform the inspector 
and the affected code lot(s) shall not be 
shipped until the Program has 
determined that the product is safe and 
stable. Such a determination will take 
into account the cause and level of 
abnormals in the affected lot(s) as well 
as any product disposition actions either 
taken or proposed by the establishment. 


[Approved by the Office of Management and 
Budget under control number 0583-0015] 
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§ 381.310 Personnel and training. 


All operators of thermal processing 
systems specified in § 381.305 and 
container closure technicians shall be 
under the direct supervision of a person 
who has successfully completed a 
school of instruction that is generally 
recognized as adequate for properly 


training supervisors of canning 
operations. 


§ 381.311 Recall procedure. 


Establishments shall prepare and 
maintain a current procedure for the 
recall of all canned product covered by 
this subpart. Upon request, the recall 
procedure shall be’made available to 
Program employees for review. 


[Approved by the Office of Management and 

Budget under control number 0583-0015] 
Done at Washington, DC, on: September 19, 

1986. 

Donald L. Houston, 

Administrator, Food Safety and Inspection 

Service. 

(FR Doc.’86-25911 Filed 12-18-86; 8:45 am] 

BILLING CODE 3410-DM-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes Of Health 


Recombinant DNA Advisory 
Committee; Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of a meeting of the 
Recombinant DNA Advisory Committee 
at the National Institutes of Health, 
Building 1, Wilson Hall, 9000 Rockville 
Pike, Bethesda, Maryland 20892, on 
February 2, 1987, from approximately 9 
a.m. to adjournment at approximately 5 
p.m. This meeting will be open to the 
public to discuss: 

Amendment of Guidelines; and other 
matters to be considered by the 
Committee. 

Attendance by the public will be 
limited to space available. Members of 
the public wishing to speak at the 
meeting may be given such an 
opportunity at the discretion of the 
Chair. 

Dr. William J. Gartland, Executive 
Secretary, Recombinant DNA Advisory 
Committee, National Institutes of 
Health, Building 31, Room 3B10, 
Bethesda, Maryland, telephone (301) 
496-6051, will provide materials to be 
discussed at the meeting, rosters of 
committee members, and substantive 
program informaton. A summary of the 
meeting will be available at a later date. 

OMB’s “Mandatory Information 
Requirements for Federal Assistance 
Program Announcements” (45 FR 39592) 
requires a statement concerning the 
official government programs contained 
in the Catalog of Federal Domestic 
Assistance. Normally NIH lists in its 
announcements the number and title of 
affected individual programs for the 
guidance of the public. Because the 
guidance in this notice covers not only 
virtually every NIH program but also 
essentially every Federal research 
program in which DNA recombinant 
molecule techniques could be used, it 
has been determined to be not cost 
effective or in the public interest to 
attempt to list these programs. Such a 
list would likely require several 
additional pages. In addition, NIH could 
not be certain that every Federal 
program would be included as many 
federal agencies, as well as private 
organizations, both national and 
international, have elected to follow the 
NIH Guidelines. In lieu of the individual 
program listing, NIH invites readers to 
direct questions to the information 
address above about whether individual 
programs listed in the Catalog of 
Federal Domestic Assistance are 
affected. 


Dated: December 10, 1986. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 86-28441 Filed 12-8-86: 8:45 am] 
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Recombinant DNA Research: 
Proposed Actions Under Guidelines 


AGENCY: National Institutes of Health, 
PHS, DHHS. 

ACTION: Notice of proposed actions 
under NIH guidelines for research 
involving recombinant DNA molecules. 


SUMMARY: This notice sets forth 
proposed actions to be taken under the 
National Institutes of Health (NIH) 
Guidelines for Research Involving 
Recombinant DNA Molecules. 
Interested parties are invited to submit 
comments concerning these proposals. 
These proposals will be considered by 
the Recombinant DNA Advisory 
Committee (RAC) at its meeting on 
February 2, 1987. After consideration of 
these proposals and comments by the 
RAC, the Director of the National 
Institutes of Health will issue decisions 
on these proposals in accord with the 
Guidelines. 

DATE: Comments received by January 
22, 1987, will be reproduced and 
distributed to the RAC for consideration 
at its February 2, 1987, meeting. 
ADDRESS: Written comments and 
recommendations should be submitted 
to the Director, Office of Recombinant 
DNA Activities, Building 31, Room 3B10, 
National Institutes of Health, Bethesda, 
Maryland 20892. All comments received 
in timely response to this notice will be 
considered and will be available for 
public inspection in the above office on 
weekdays between the hours of 8:30 
a.m. and 5:00 p.m. 

FOR FURTHER INFORMATION: 
Background documentation and 
additional information can be obtained 
from the Office of Recombinant DNA 
Activities, National Institutes of Health, 
Bethesda, Maryland 20892, (301) 496- 
6051. 

SUPPLEMENTARY INFORMATION: The NIH 
will consider the following actions 
under the NIH Guidelines for Research 
Involving Recombinant DNA Molecules. 


I. Proposed Amendments of Sections I- 
A and III-A of the NIH Guidelines 


Dr. Bernard Talbot, Deputy Director, 
National Institute of Allergy and 
Infectious Diseases, has requested that 
the following proposed amendments of 
the NIH Guidelines and rationale be 
published for comment and considered 
by the RAC: 
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The current NIH Guidelines for 
Research Involving Recombinant DNA 
Molecules (Guidelines) contain the 
following text in section III-A of the 
Guidelines. 

If the experiments in this category are 
submitted for review to another Federal 
agency, the submitter shall notify ORDA; 
ORDA may then determine that such review 
serves the same purpose, and based on that 
determination, notify the submitter that no 
RAC review will take place, no NIH approval 
is necessary, and the experiment may 
proceed upon approval from the other 
Federal agency. 


This text appears in section III-A of 
the Guidelines and is applicable only to 
experiments covered by Section III-A. 

It requires that: (1) An investigator 
who has submitted a proposal to 
another Federal agency notify the NIH 
Office of Recombinant DNA Activities 
(ORDA); (2) ORDA determine if the 
review serves the same purpose (as NIH 
review); (3) and, if so, ORDA notify the 
submitter that the experiment may 
proceed upon approval from the other 
Federal agency. 

On June 26, 1986, the Office of Science 
and Technology Policy published in the 
Federal Register (51 FR 23302) a 
“Coordinated Framework for Regulation 
of Biotechnology.” It contains a 
Preamble, followed by Statements of 
Policy from the Food and Drug 
Administration, Environmental 
Protection Agency, U.S. Department of 
Agriculture, Occupational Safety and 
Health Administration, and the National 
Institutes of Health. The Preamble states 
that, 

. . . for contained federally funded 
research for biomedical and agricultural 
purposes, research approval will be granted 
by the funding agency. . . . Jurisdiction for 
release may be under S&E, NSF, APHIS, or 
EPA. 


There is no mention in the June 26 
Federal Register document of any 
requirement, once approval for a 
recombinant DNA experiment is 
obtained from a Federal agency other 
than NIH, for communication with the 
NIH Office of Recombinant DNA 
Activities. And indeed, I believe that the 
absence of such a requirement should be 
the case; not only for experiments 
covered by Section III-A of the 
Guidelines, but for all recombinant DNA 
experiments. 

Therefore, I propose the following 
changes in the NIH Guidelines for 
Research Involving Recombinant DNA 
Molecules. 

1. Delete from section III-A of the 
Guidelines the following paragraph: 

If the experiments in this category are 
submitted for review to another Federal 
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agency, the submitter shall notify ORDA; 

may then determine that such review 
serves the same jpurpose, and based .on that 
determination, notify the submitted that no 
RAC review will take place, no NIH approval 
is necessary, and the experiment may 
proceed upon approval from the other 
Federal agency. 

2. Add at the end of section I-A of the 
Guidelines ‘the following paragraph: 

Any recombinant DNA experiment which 
according ‘to these Guidelines requires 
approval by ‘the ‘National ‘Institutes of Health 
(NIH), may be sent by ‘the submitter to ‘the 
NIH or to another Federal agency ‘that has 
jurisdiction for review and approval. Once 
approval for a recombinant DNA experiment 
has been given by a Federal agency other 
than the NIH (whether referred to that agency 
by the NIH, or sent directly there by the 
submitter), the experiment may proceed 
without the necessity for NIH review or 
approval. 


Il. Proposed Revision of Section III-A-2 
of the NIH Guidelines 


Section JH-—A-2 of the NIH Guidelines 
currently reads as follows: 

IlI-A-2. Deliberate release into the 
environment of any containing 
recombinant DNA, except certain plants 
as described in Appendix L. 

At its meeting on September 29, 1986, 
the RAC voted to recommend that 
section IlI—A-2 be revised to read as 
follows: 

Ill-A-2. Deliberate release into the 
environment of any organism containing 
recombinant DNA except: 

a. Certain plants as described in 
Appendix L. 

b. Deletion derivatives not otherwise 
covered by these Guidelines. 

c. Organisms covered in exemption 
IiI-D-2. 

This recommendation has not yet 
been acted upon by the Director, NIH, 
and therefore has not yet been 
incorporated into the NIH Guidelines. 

The RAC Working Group on 
Definitions met on December 5, 1986, 
and recommended that section III-A-2 
be amended to read as follows: 

III-A-2. Deliberate release into the 
environment of any organism containing 
recombinant DNA except those listed 
below. The term “deliberate release” is 
defined as a planned introduction of 
recombinant DNA-containing 
microorganisms, plants, or animals into 
the environment. 

a. Introductions conducted under 
conditions considered to be accepted 
scientific practices in which there is 
adequate evidence of biological and/or 
physical control of the recombinant 
DNA-containing organisms. The nature 
of such evidence is described in 
Appendices L, M, N, and O. 

b. Deletion derivatives not otherwise 
covered by these Guidelines. 


c. Organisms covered in exemption 
Iii-D-2. 

It was the intent of the working group 
that Appendix L-would be the current 
Appendix L dealing with plants with 
future changes to be recommended by 
the RAC. Appendices M, N, and‘ O 
would be parallel sections, to be written, 
covering respectively animals, 
microorganisms other than vaccines, 
and vaccines. 

The minutes of the December'5, 1986, 
meeting of the working group will be 
available prior to the February 2, 1986, 
RAC meeting. 


Ii. Proposed Revision of Section 1-B or 
Section III-A-2 of the NIH Guidelines 


The RAC Working Group on 
Definitions at its meeting on December 
5, 1986, passed the following motion 
with regard to the definition of 
recombinant DNA: 

The working group agreed with the 
concept that certain types of 
recombinant DNA experiments which 
do not involve the introduction of 
foreign DNA need not be subjected to 
special regulation as “recombinant 
DNA.” The working group were split as 
to whether they preferred dealing with 
this problem by changing the definition 
of recombinant DNA or by further 
modifications of other sections of the 
Guidelines (e-.g., those in ITI-A-2). 
Therefore, the working group presents 
the following two options for public 
comment and RAC consideration: 

1. Change definition of recombinant 
DNA: 

“The first paragraph of section I-B 
would be revised to read as follows 
(new words in italics): 

In the context of these Guidelines, 
recombinant DNA molecules are defined 
as either (i) molecules which are 
constructed outside living cells by 
joining foreign natural or foreign 
synthetic DNA segments to DNA 
molecules that can replicate in a living 
cell, or (ii) DNA molecules that result 
from the replication of those described 
in (i) above. 

The following new footnote would be 
added at the word “foreign”: 

Rearrangements involving the introduction 
of DNA from different organisms or different 
strains of an organism will be considered 
recombinant DNA. Deletions, single-base 
changes and rearrangements within a single 
genome will not involve the introduction of 
foreign DNA and therefore would not be 
considered recombinant DNA. 


2. Modify Section III-A-2 to read as 
follows: 

IlIl-A-2. Deliberate release into the 
environment of any organism containing 
recombinant DNA except those listed 
below. The term “deliberate release” is 
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defined as a planned introduction ef 
recombinant DNA-containing micro- 
organisms, plants, or animals into the 
environment. 

a. Introductions conducted under 
conditions considered to be accepted 
scientific practices in which there is 
adequate evidence of biological and/or 
physical control of the recombinant 
DNA-containing organisms. The nature 
of such evidence is described in 
Appendices L, M, N, and O. 

b. Deletion derivatives and single 
base changes not otherwise covered by 
the Guidelines. 

c. Rearrangements and amplification 
within a single genome. Rearrangements 
involving the introduction of DNA from 
different strains of the same organism 
would not be covered by this exemption. 

The minutes of the December 5, 1986, 
meeting of the Working Group on 
Definitions will be available prior to the 
February 2, 1986, RAC meeting. 


IV. Proposed Revisions of Appendices 
C-Il, C-Iil, and C-IV 


Dr. Frank E. Young, Commissioner of 
Food and Drugs, has submitted the 
following proposed revisions of 
Appendices C-II, C-Iil, and C-IV, and 
rationale: 

On June 26, 1986, a major statement of 
federal policy, the “Coordinated 
Framework for Regulation of 
Biotechnolgy”, was published (51 FR 
23301-93). We believe that important 
clarifications of regulatory policy are to 
be found there, but that some minor 
changes in the NIH Guidelines are 
required for consistency and clarity. 

As noted on page 23304 of the June 26 
document, Appendices C-II, C-III, and 
C-IV of the NIH Guidelines contain the 
statement that: 

For large-scale (LS) fermentation 
experiments BL1-LS physical containment 
conditions are recommended. However, 
following review by the IBC of appropriate 
data for a particular host-vector system, some 
latitude in the application of BL1-LS 
requirements as outlined in Appendix K-II-A 
through K-II-F is permitted. 


The document continues: 


The appropriate large-scale containment 
requirements for many low-risk [rDNA 
derived industrial microorganisms will be no 
greater than those appropriate for the 
unmodified parental organisms. 


Together, these statements imply that 
the actions of IBCs should ensure that 
requirements for physical containment 
of low-risk microorganisms should be 
appropriately minimal, i.e., only those 
that are employed routinely for 
organisms such as E. coli K-12, B. 
subtilis, or Saccharomyces cerevisiae. It 
should be noted that industrial 
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fermentation has a long and 
distinguished history and currently 
accounts for products valued at more 
than $2 billion annually (attachment, 
Tables 1-7). All but a minuscule 
proportion of this production employs 
non-pathogenic organisms and is carried 
out safely under conditions significantly 
less restrictive than the NIH Guidelines’ 
BL1-LS, which requires that 
recombinant organisms be handled in a 
closed system, that culture fluids 
containing viable organisms not be 
removed from a closed system, that 
exhaust gases removed from a closed 
system be treated by filters equivalent 
to HEPA filters, etc. 

To ensure compliance with the NIH 
Guidelines, the E. coli and 
Saccharomyces cerevisiae production 
organisms used to manufacture the five 
DNA-derived pharmaceuticals approved 
by FDA (human insulin, human growth 
hormone, two alpha-interferons, and 
hepatitis B vaccine), are indeed grown 
under containment conditions at least 
BL1-LS. This degree of containment is 
expensive, unwieldy and unnecessary. 

Despite the interpretation discussed 
above of the language in the June 26 
document, FDA has received numerous 
inquiries and requests from academics, 
industrial representatives, and others 
who have found the language in the June 
26 document and the NIH Guidelines not 


explicit enough for purposes of strategic 
planning. Therefore, we propose the 
following amendment to the NIH 
Guidelines: 

In Appendices C-II, C-III, and C-IV, 
delete the followinng language: 


For these exempt laboratory experiments, 
BL1 physical containment conditions are 
recommended. 

For large-scale (LS) fermentation 
experiments BL1-LS physical containment 
conditions are recommended. However, 
following review by the IBC of appropriate 
data for a particular host-vector system, some 
latitude in the application of BL1-LS 
requirements.as outlined in Appendix K-II-A 
through K-II-F is permitted. 


And substitute: 


For these exempt laboratory experiments, 
the appropriate physical containment 
conditions need be no greater than those for 
the host organism unmodified by 
recombinant DNA techniques. 

For large-scale (LS) fermentation 
experiments, the appropriate physical 
containment conditions need be no greater 
than those for the host organism unmodified 
by recombinant DNA techniques. 


Thank you. We hope that this 
proposal will receive consideration by 
the RAC at the earliest opportunity. 

OMB’s “Mandatory Information 
Requirements for Federal Assistance 
Program Announcements” (45 FR 39592) 
requires a statement concerning the 
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official government programs contained 
in the Catalog of Federal Domestic 
Assistance. Normally NIH lists in its 
announcements the number and title of 
affected individual programs for the 
guidance of the public. Because the 
guidance in this notice covers not only 
virtually every NIH program but also 
essentially every Federal research 
program in which DNA recombinant 
molecule techniques could be used, it 
has been determined to be not cost 
effective or in the public interest to 
attempt to list these programs. Such a 
list would likely require several 
additional pages. In addition, NIH could 
not be certain that every Federal 
program would be included as many 
Federal agencies, as well as private 
organizations, both national and 
international, have elected to follow the 
NIH Guidelines. In lieu of the individual 
program listing, NIH invites readers to 
direct questions to the information 
address above about whether individual 
Programs listed in the Catalog of 
Federal Domestic Assistance are 
affected. 


Dated: December 11, 1986. 
Bernard Talbot, 
Acting Director, National Institute of Allergy 
and Infectious Diseases, 
[FR Doc. 86-28442 Field 12-18-86; 8:45 am] 
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DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


29 CFR Part 1910 
[Docket No. S-760] 


Hazardous Waste Operations and 
Emergency Response 


AGENCY: Occupational Safety and 
Health Administration; Labor. 


AcTiOn: Interim final rule. 


SUMMARY: This interim final rule 
amends the Occupational Safety and 
Health Administration (OSHA) 
standards for hazardous materials in 
Subpart H of 29 CFR Part 1910 by adding 
a new § 1910.120 containing employee 
protection requirements for workers 
engaged in hazardous waste operations 
including emergency response to 
hazardous substance incidents. 
Coverage includes employees 
involved in responses covered by the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act of 1980 as amended (CERCLA or 
“Superfund” Act) [Pub. L. 96-510, 42 
U.S.C. 9601 et seg, 94 Stat 2767] such as 
clean-up of hazardous waste sites, 
certain hazardous waste operations - 
conducted under the Resource 
Conservation and Recovery Act of 1976 
as amended (RCRA) [Pub. L. 94-580, 42 
U.S.C. 6901 et seg, 90 Stat 2795], and 
emergency response to incidents 
involving the handling, processing and 
transportation of hazardous substances. 
The issuance of this interim final rule 
is mandated by section 126(e).of the 
“Superfund Amendments and 
Reauthorization Act of 1986” (SARA) 
[Pub. L. 99-499]. The interim final rule 
will regulate employee safety and health 
at hazardous waste operations and 
during emergency response to 
hazardous substance incidents until a 
final standard, also mandated by section 
126 of SARA, is issued by OSHA and © 
becomes effective. The final OSHA 
standard also mandated by section 126 
of SARA is the subject of a Notice of 
Proposed Rulemaking which will be 
published shortly. 
DATES: Interim rule effective December 
19, 1986; various start-up dates have 
been established in paragraph (p) of the 
standard. The incorporation by 
reference of certain publications listed 
in the regulations is approved by the 
Director of the Federal Register as of 
December 19, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Mr. James F. Foster, U.S. Department of 
Labor, Occupational Safety and Health 
Administration, Division of Consumer 


Affairs, Room S-4220, 200 Constitution 
Avenue, NW., Washington, DC 20210, 
202-523-8151. 

This interim final rule was prepared 
by Michael B. Moore and Chappell D. 
Pierce, Directorate of Safety Standards, 
Office of Fire Protection Engineering and 
Systems Safety Standards, (202) 523- 
7225. 

SUPPLEMENTARY INFORMATION: 


I. Background 


On October‘17, 1986, the President 
signed into law the “Superfund 
Amendments and Reauthorization Act 
of 1986” (SARA) [Pub. L. 99-499]. As 
part of SARA the Secretary of Labor 
(“Secretary”) is directed to issue an 
interim final rule within 60 days after 
the date of enactment, which is to 
provide no less protection for workers 
engaged in covered operations than the 
protections contained in the 
Environmental Protection Agency's 
(EPA), “Health and Safety Requirements 
for Employees Engaged in Field 
Activities” manual (EPA Order 1440.2) 
dated 1981 and the existing OSHA 
standards under Subpart C of 29 CFR 
Part 1926. SARA also directs the 
Secretary to issue, within one year, a 
final standard under section 6(b) of the 
Occupational Safety and Health Act of 
1970 for the health and safety of 
employees engaged in hazardous waste 
operations. SARA further indicates that 
certain specific areas of employee 
protection (i.e., medical surveillance, 
personal protective equipment, training, 
and others) contained in section 126(b) 
are relevant to protect employees 
engaged in hazardous waste operations. 

The interim final rule issued today 
becomes effective immediately and will 
remain in effect until one year after 
issuance of the final OSHA standard, 
which will be proposed shortly. 
Congress has clearly directed in section 
126(e) that these interim final rules 
become effective upon issuance and the 
standard provides this. Implementation 
is to commence immediately, however, 
various start-up dates are set forth in 
paragraph (p) of the standard which 
recognize that full implementation 
cannot be completed immediately for 
some provisions. In addition OSHA will, 
of course, recognize greater feasibility 
constraints in the first three months of 
the standard and take those constraints 
into account in enforcement. 

This interim final rule has been 
adopted from the language of the EPA 
manual entitled “Health and Safety 
Requirements for Employees Engaged in 
Field Activities” (1981) and the language 
of OSHA's safety and health standards 
in Subpart C of 29 CFR Part 1926. The 
interim final rule also contains language 
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taken from various documents issued 
either jointly or solely by the EPA, 
OSHA, the U.S. Coast Guard, and the 
National Institute for Occupational 
Safety and Health (NIOSH). OSHA has: 
specifically used the joint OSHA/EPA/ 
USCG/NIOSH document entitled, 
“Occupational Safety.and Health | 
Guidance Manual for Hazardous Waste 
Site Activities” (Preamble Reference 6), : 
as an outline in preparing this interim 
rule. This four agency manual has been 
developed as a result of the 
collaborative efforts of professionals 
representing the four agencies. These 
professionals, who are knowledgeable 
in hazardous waste operations, worked 
with over 100 experts. and organizations 
in the development of the criteria 
contained in this manual. The manual 
was published in October 1985 and is 
public information. The manual is a 
guidance document for managers 
responsible for occupational safety and 
health programs at inactive hazardous 
waste sites. The manual is intended for 
use by.government officials at all levels 
and contractors involved with 
hazardous waste operations. The 
manual provides general guidance and 
is intended to be used as a preliminary 
basis for developing a specific health 
and safety program for hazardous waste 
operations. Further the major subject 
areas listed in SARA section 126(b) are 
nearly identical to these major chapters 
listed in the manual. 

Congress indicated that reasonably 
comprehensive protection was intended 
for employees at hazardous waste 
operations, as discussed below, covering 
more than the minimum requirements 
specified in the EPA manual (EPA Order 
1440.2) and Subpart C of 29 CFR Part 
1926. In light of the short period of time 
Congress directed for issuance of this 
standard, OSHA's utilization of 
recognized sources of guidance which 
have been created by experts in the area 
and utilizing the resources of relevant 
agencies is appropriate. 

_ In view of the brief period given for 
the issuance of this document, it may be 
necessary to issue minor corrections in 
the near future. 


Il. Summary and Explanation of the 
Standard 


Paragraph (a}—Scope, Application, and 
Definitions 


In paragraph (a)(1), Scope, OSHA has 
defined the scope of the standard to 
include: 

(i) Hazardous substance response 
operations under the Comprehensive 
Environmental Response, 
Compensation, and Liability Act of 1980 
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as amended (CERCLA) including initial 
investigations at CERCLA sites before 
the presence or absence of hazardous 
substances has been ascertained: 

(ii) Major corrective actions taken in 
clean-up operations under the Resource 
Conservation and Recovery Act of 1976 
as amended (RCRA); 

(iii) Operations involving hazardous 
waste storage, disposal and treatment 
facilities regulated under 40 CFR Parts 
264 and 265 pursuant to RCRA except 
for small quantity generators and those 
employers with less than 90 days 
accumulation of hazardous wastes as 
defined in 40 CFR 262.34; 

{iv) Hazardous waste operations sites 
that have been designated for clean-up 
by state or local governmental 
authorities; and 

(v) Emergency response operations for 
releases of or substantial threats of 
releases of hazardous substances and 
post-emergency response operations to 
such releases. 

Thus this standard will cover 
hazardous waste clean-up operations at 
CERCLA sites, RCRA sites, emergency 
response sites and those sites 
designated by State or local 
governments. It will also cover other 
hazardous waste operations, such as 
storage, disposal or treatment of 
hazardous waste at RCRA facilities. 

OSHA believes that Congress 
intended the interim rule to have a 
broad scope and application. This is 
indicated by the legislative intent as 
reflected in the language of SARA. The 
language of section 126(e) explicitly 
states that the Secretary “shall issue 
interim final regulations under this 
section. . ." (emphasis supplied). “Under 
this section” refers to the entire section 
126 of SARA. And, as previously noted, 
section 126(a) mandates safety and 
health standards for the protection of 
employees engaged in hazardous waste 
operations. Thus, OSHA believes 
Congress intended the interim final rule 
to mirror section 126 and provide 
protective provisions to employees 
engaged in hazardous waste operations. 

The argument is buttressed further by 
the fact that section 126(e) states that 
the interim final rule shall provide no 
Jess (emphasis added) protection for 
workers employed by contractors and 
emergency response workers than the 
protection contained in the 
Environmental Protection Agency 
Manual “Health and Safety 
Requirements for Employees Engaged in 
Field Activities” and exiting standards 
under Subpart C of 29 CFR Part 1926. 
The two sources cited in section 126(e) 
are not a limitation on the scope of the 
interim rule. Rather, this language 
establishes the minimum amount of 


protective provisions, with the broad 
parameters of employee protection 
delineated by the remainder of section 
126. 

This interpretation is reinforced 
because SARA is a freestanding 
statutory provision and not an 
amendment to CERCLA. The clear 
Congressional intent then is to provide 
protection to employees whenever they 
deal with hazardous wastes. 

The hazards an employee faces ata 
RCRA, CERCLA, or emergency response 
site are the same hazards. The risk of 
exposure is to the same types of 
hazardous substances. The scope of the 
regulation fulfills the Congressional 
mandate: to effectively provide for 
employee health and safety at 
hazardous waste operations and 
emergency response incidents. 

As indicated in the application 
provisions, different provisions of the 
standard apply to clean-up operations, 
regular hazardous waste operations and 
emergency response to take into account 
relevant differences. 

Further the term “hazardous waste 
operation” is used in section 126(a) of 
SARA. “Hazardous waste” is also a 
term used in RCRA and there is no 
indication from SARA or its legislative 
history that RCRA facilities were to be 
excluded from coverage by this interim 
rule. This is a further reason why OSHA 
has included RCRA hazardous waste 
operations under the coverage of this 
interim final rule. However, small 
quantity generators; employers who 
have less than 90 days of hazardous 
waste accumulation; and solid waste 
disposal operations which do not 
involve hazardous waste are.not 
covered by this interim final rule. Also, 
employees at hazardous waste sites 
who.will not be exposed or do not have 
the potential to be exposed to hazardous 
substances are not covered by this 
interim final rule. 

Emergency response employees who 
respond or wil! respond to incidents 
involving hazardous substances are 
covered by this interim final rule. Public 
employees of states that have 
agreements with OSHA under section 18 
of the OSH Act must issue regulations at 
least as effective as these to protect 
public employees. 

Municipal or other sanitary landfills 
that handle domestic wastes are not 
covered. Similar waste paper or scrap 
metal operations are generally not 
covered because of the type of wastes 
they handle. But they could be covered 
if they have clean-ups for or handle 
hazardous wastes meeting the scope 
provisions of the standard. 

Operations with no exposure to on- 
site hazardous substances, i.e., road 
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building for site access, construction of 
on-site or the setting up of temporary 
facilities in the clean.zone or the closure 
of a RCRA site involving the building of 
a clay cap over hazard wastes, are 
considered to be construction activities 
covered by the standards in 29 CFR Pa: 
1926. 

The scope and application provisions 
carry out the intent of Congress and are 
consistent with good occupational 
safety and heaith policy. Employees 
performing clean-up operations under 
CERCLA, RCRA (corrective actions) ‘and 
post emergency response, generally 
those employees likely to have the 
highest exposures to hazardous 
substances over a longer period, are 
covered by virtually all the provisions of 
the rule. Employees exposed to - 
hazardous wastes in routine RCRA 
hazardous waste operations, who are 
regularly exposed to hazardous wastes 
but in a more controlled environment, 
are covered by the more limited 
requirements of paragraph (0) of the 
interim final rule. Emergency response 
workers, exposed usually for short 
periods to often unknown but possibly 
high levels of hazardous substances, 
have specific provisions directed 
towards this situation. 

In paragraph (a)(2), Application, 
OSHA designates the requirements 
which apply to the specific work 
activities covered by this interim final 
rule. The requirements set forth in 
paragraph (1) of this section specifically 
apply to the work conducted by 
emergency response personnel, such as 
fire fighters, emergency medical system 
(EMS) employees and police, when they 
respond to hazardous substance 
incidents. 

The requirements set forth in 
paragraph (0) of this section specifically 
apply to the hazardous waste operations 
at RCRA sites which are involved in 
disposal, treatment, storage and 
handling of hazardous waste. The 
exclusion of small quantity operators 
and less than 90-day accumulators 
excludes from coverage by the interim 
rule operators such as dry cleaners and 
gas stations which come within the 
purview of RCRA but are not hazardous 
waste operators in the norma! meaning 
of the term. The approximately 4,000 
RCRA sites where reasonably large 
quantities of hazardous wastes are 
regularly handled, treated and stored 
are covered by the rule. This reflects the 
legislative intent, meets the normal 
meaning of hazardous waste operations 
and covers the type of safety and health 
hazards that this regulation is designed 
to control. 
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Most of the requirements of the 
interim rule apply to clean-up activities 
of hazardous substances or hazardous 
wastes at CERCLA sites, corrective 
actions at RCRA sites, and clean-up 
operations of hazardous substances at 
emergency incidents after emergency 
response personnel have concluded 
their duties. 

The employer must also comply with 
the standards in 29 CFR Parts 1910 and 
1926, as well as with the requirements 
specifically covered in this interim rule. 
If there is a conflict or overlap, the more 
protective provisions are to apply. Since 
this interim rule does not cover all of the 
hazards present at hazardous waste 
operations, other OSHA standards in 
Parts 1910 and 1926 apply also. Other 
OSHA standards cover many other 
hazards, and OSHA wants to make 
clear that the other standards continue 
to apply. Also, hazardous waste 
operators who are not within the scope 
of this standard are covered by the Parts 
1910 and 1926 standards. 

In paragraph (a)(3), Definitions, 
OSHA has defined various terms used 
in this rulemaking. The definitions for 
hazardous substances and hazardous 
wastes have been taken from the U.S 
Environmental Protection Agency (EPA) 
and U.S. Department of Transportation 
(DOT) regulations. This has been done 
to assure consistency and compatibility 
between this interim rule and the rules 
and regulations of the EPA and DOT. 
The remaining definitions have been 
taken for the most part from SARA, the 
four agency manual (Reference 6) or 
existing OSHA standards. 

The term “established permissible 
exposure limit” is defined to give 
direction as to the appropriate degree of 
protection needed to be achieved by 
personal protective equipment and other 
similar purposes. 


Paragraph (b)—General Requirements 


In paragraph (b), General 
requirements, OSHA sets forth for the 
most part a summary of requirements 
which are specified in detail in later 
paragraphs. The preamble discussion for 
later paragraphs sets forth the reasons 
for the various provisions. Many of 
these requirements are part of the 
minimum requirements which Congress 
directed OSHA to issue in section 126({e) 
of SARA. The EPA manual (EPA Order 
1440.2) referenced in section 126(e) 
requires extensive training and medical 
surveillance programs. Subpart C of 29 
CFR Part 1926, also referenced, requires, 
in addition, accident prevention 
programs (§ 1926.20{b)), use of 
appropriate personal protective 
equipment (§ 1926.28), sanitation and 
illumination requirements (§§ 1926.26 


and 1926.27), provisions on safe 
handling of toxic substances (§ 1926.21 
(b)(5)), precautions in confined spaces 
($ 1926.21(b)(6)) and similar provisions. 
Congress also directed additional 
provisions for the proposed regulation, 
which are considered relevant for the 
interim regulation. These include 
engineering controls, maximum 
exposure limits and monitoring, 
handling requirements, decontamination 
procedures and emergency response. 
Based on this comprehensive statutory 
direction OSHA believes that the intent 
of Congress is to have employers 
implement a safety and health program 
that will address the recognized serious 
hazards to employees involved in 
hazardous waste operations. Therefore, 
OSHA has incorporated the more 
important elements of section 126(b), 
along with the mandatory provisions of 
section 126(e) of SARA, into this rule. 
Each general requirement in paragraph 
(b) calls for employer action and directs 
the employer to the specific paragraph 
of this rule that contains the duties in 
greater detail. 

OSHA believes that these 
requirements are necessary to assure 
adequate employee protection to the 
known hazards faced by employees. The 
language used in these requirements has 
been adapted from the various 
documents listed in the Reference 
section of this preamble. 

Three of the subparagraphs in 
paragraph (b) do not reference other 
paragraphs in the regulation. Paragraph 
(b)(1) requires the employer to develop a 
safety and health program for hazardous 
waste operations. Such programs are 
part of the requirements mandated by 
SARA for the interim rule. Thus, Subpart 
C of 29 CFR Part 1926 requires such a 
program in § 1926.20(b) and EPA Order 
1440.2 requires training in “safety plan 
development” (pg. 5). OSHA’s 
experience also establishes that a safety 
and health program is necessary to 
protect employees so that hazards are 
assessed and control programs are 
systematically laid out. Prior OSHA 
section 6(b) health standards require a 
compliance plan to set forth a health 
program to protect employees from the 
hazard. 

Paragraph (b)(14) requires compliance 
with Subpart P of 29 CFR Part 1926 
which covers excavation. OSHA 
considers that those provisions already 
apply, but they are singled out because 
they are particularly important to 
monitor since much excavation activity 
occurs on hazardous waste sites. 

Paragraph (b)(15) requires employers 
to notify contractors and subcontractors 
of the hazards identified by the 
employer at hazardous waste 
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operations. Sections 126(b)(2) and (e) of 
SARA indicate Congress's specific 
interest in protecting employees of 
contractors and in involving contractors 
in the safe operation of hazardous waste 
sites. This provision assists the 
contractor to become aware of the risks 
so that the contractor's employees may 
be better protected. 


Paragraph (c)—Site Characterization 
and Analysis 


For an effective safety and health 
program, which Congress clearly intends 
for employees, the employer needs to 
know the hazards faced by employees in 
order to develop and implement 
effective control measures. Site 
characterization provides the 
information needed to identify site 
hazards and to select employee 
protection methods. The more accurate, 
detailed, and comprehensive the 
information available about a site, the 
more the protective measures can be 
tailored to the actual hazards that the 
employees may encounter. Congress 
clearly intended that such a requirement 
be included. Subpart C of 29 CFR Part 
1926 referenced in section 126(e) of 
SARA requires “frequent and regular 
inspections of the job site” (29 CFR 
1926.20(b}{2)). Also section 126(b)(1) of 
SARA provides for site analysis. Also 
item #9 of the EPA manual (EPA Order 
1440.2) addresses this practice. 

Site characterization generally 
proceeds in three phases: 

1. Prior to site entry, gather 
information away from the site, conduct 
reconnaissance from the site perimeter 
and conduct offsite characterization. 

2. Conduct onsite surveys. During this 
phase, restrict site entry only to 
reconnaissance personnel. 

3. Once the site has been determined 
safe for commencement of other 
activities, continue monitoring to 
provide an updated source of 
information about site conditions. 

It is important to recognize that site 
characterization is a continuous process. 
At each phase of site characterization, 
information shall be obtained and 
evaluated to define the potential 
hazards of the site. This assessment 
shall be used to develop a safety and 
health plan for the next phase of work. 
In addition to the formal information 
gathering that takes place during the 
phases of site characterization 
described here, all site personnel should 
be constantly alert for new information 
about site conditions. Other 
requirements of this section have been 
adopted from reference 6. 
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Paragraph (d)—Site Control. 


As part of the employers’ site safety 
and health plan, this paragraph requires 
the employer to consider site control to 
minimize potential contamination of 
employees. Several items need to be 
considered, such as establishing work 
zones, so that employees know the 
hazards in different areas and will keep 
out of hazardous areas where the 
employees’ presence is not required. Use 
of a buddy system and good site 
communications will assist in rescue of 
employees who become unconscious, 
trapped or otherwise seriously disabled 
on site. 

Site control is especially important in 
emergency situations. Paragraph (d) 
describes the basic components of a 
program to control the activities and 
movements of employees and equipment 
at a hazardous waste site. 

Several site control procedures can be 
implemented to reduce employee 
exposure to chemical, physical, 
biological, and safety hazards. The 
degrees of site control necessary 
depends on site characteristics, site size, 
and the surrounding community. The 
site control program should be 
established in the planning stages of a 
project and modified based on new 
information and site assessments 
developed during site characterization. 
The appropriate sequence for 
implementing these measures should be 
determined on a site-specific basis. In 
many cases, it will be necessary to 
implement several measures 
simultaneously. 

The text used in this paragraph has 
been adapted from Reference 6. Item 9 
of the EPA manual (Order 1440.2) 
indicates the need for this. In addition 
Subpart C of 29 CFR Part 1926 provides 
for regular inspection of job sites so 
hazards on the site can be controlled. 


Paragraph (e)—Training. . 


The interim final rule includes specific 
provisions for initial and review training 
of employees before they are permitted 
to engage in hazardous waste operations 
that could expose them to safety and 
health hazards. Both the EPA manual 
and 29 CFR 1926.21 and 1926.22 referred 
to in section 126(e) of SARA have 
training and information requirements. 
The EPA manual has specific provisions 
for basic, intermediate and advanced 
training. It requires 40 hours training for 
employees managing uncontrolled 
hazardous waste sites, 24 hours for 
employees engaged in routine activities 
and 32 hours for intermediate activities. 
Additionally, section 126 generally has 
requirements for extensive training 
programs. The clear congressional intent 


of the interim final rule training 
provisions is to provide employees with 
the knowledge and skills necessary to 
perform hazardous waste clean-up 
operations with minimal risk to their 
safety and health. 

The provisions for employees include 
a minimum of 40 hours of initial 
instruction off the site, and a minimum 
of 3 days of actual field experience 
under the direct supervision of a trained 
and experienced supervisor, at the time 
of job assignment. This amount of 
training is specifically directed by 
Congress for the interim final rule by its 
reference to the EPA manual which 
basically requires this amount of 
training for hazardous waste operators 
and Congress has specifically imposed 
these hour and day requirements under 
section 126(d) of SARA for the proposed 
final standard. There are slight 
differences between the EPA manual 
and section 126(c) of SARA. But they are 
sufficiently slight so that OSHA believes 
it appropriate to make the interim final 
rule consistent with what Congress 
directs for the proposed final rule so that 
employers need not make minor 
modifications to their training programs 
after two years. 

In addition there are often many 
hazards at a waste site. The employee 
needs to be trained to recognize the 
hazards and appropriate work practices 
to minimize those hazards. The 
employee also needs to be well trained 
in the use of respirators and other forms 
of PPE. Without training those may not 
be used effectively and will not provide 
adequate protection. An extensive 
training program is necessary to achieve 
these objectives. The paragraph 
specifies these and the other items 
needed for effective training to avoid 
hazards. 

Managers and supervisors directly 
responsible for hazardous waste site 
operations are to receive the same 
training as that of employees and at 
least eight additional hours of 
specialized training on managing 
hazardous waste operations. Since these 
people are responsible for directing 
others, it is necessary to enhance their 
ability to provide guidance and to make 
informed decisions. Both the EPA 
manual and section 126{e) of SARA 
direct eight hours of additional training 
for supervisors and managers. 

The provisions also state that 
employees shall be retrained on an 
annual basis on relevant matters such 
as review of health hazards and use of 
personal protective equipment. 
Employees at hazardous waste 
operations face serious health and 
safety risks. Reminders are needed of 
this and of work practices to avoid 
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hazards. Personal protective equipment 
provides much of their protection. If 
there is no retraining in the use, care 
and maintenance of said equipment, 
such equipment is unlikely to be utilized 
in a manner to provide adequate 
protection. The regulation provides for 
eight hours of annual retraining. The 
EPA manual! for refresher training (item 
#10) requires this amount of training. 

In all areas of training, whether it be 
for general site employees, on-site 
supervisors or for the use of specific 
equipment, the level of training provided 
needs to be consistent with the worker's 
job function and responsibilities. The 
training information should be presented 
clearly and, as a further safeguard, 
refresher training should be supplied to 
reemphasize the initial training and to 
update employees on any new policies 
or procedures. 

A less detailed training provision is 
provided for employees working at 
routine operation on RCRA sites. Those 
sites will have more stable working 
conditions and the hazards will be 
better identified and more carefully 
controlled. Therefore OSHA believes 
not as extensive training is needed for 
those employees for the interim rule. 
OSHA specifies 24 hours for the 
required training based on the EPA 
manual which specifies this as the basic 
level of training for most routine field 
activities. OSHA in the proposal 
document will request comment whether 
this or a greater amount of training is 
appropriate for the permanent rule. 


Paragraph (f)—Medical Surveillance 


The interim final rule both includes 
specific provisions for baseline and 
periodic medical examinations. The EPA 
manual referred to in section 126(e) of 
SARA has requirements for both initial 
or baseline and periodic medical 
examinations. The examinations are to 
be provided to those routinely exposed 
to hazardous substances, to those whose 
duties are physically taxing and those 
who routinely wear respirators. In 
addition section 126(b) provides that 
routine medical examinations are to be 
provided to workers engaged in 
hazardous waste operations. Although 
the language is slightly different, the 
clear intent is to provide a 
comprehensive medical surveillance 
program for employees engaged in 
hazardous waste operations where it is 
medically prudent. 

The paragraph states medical 
surveillance is to be provided to 
employees who have been or are 
expected to be exposed to hazardous 
substances or health hazards above 
established permissible exposure limits 
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for 30 or more days in a 12-month period 
or who wear respirators 30 days during 
the year. These are the employees who 
will be at greater health risk and 
employees who wear respirators need to 
be examined to determine whether they 
can safely do so as a routine matter. 
Some dividing line is needed, because 
employees who might be present on a 
hazardous waste site only a few days a 
year or working in areas such as offices 
or the periphery where exposures are 
low would not normally benefit from 
medical surveillance as their likely 
cumulative exposures to toxic chemicals 
would be very low probably not 
significantly higher than the general 
population. The EPA manual indicates 
some dividing line is appropriate 
because it directs medical surveillance 
only for employees “routinely” exposed 

Wearing respirators for any part of 
each of 30 days will require medical 
surveillance because it indicates routine 
exposure to toxic chemicals. There is no 
requirement that there be 240 hours of 
respirator use before medical 
surveillance is required. Similarly being 
exposed over established safe levels to 
several chemicals each for less than 30 
days but totalling more than 30 days per 
year requires medical surveillance. This 
indicates routine exposures to 
hazardous substances and also 
combinations of chemicals may cause 
synergistic effects creating greater 
health hazards than an individual 
chemical. 

OSHA has based many of the details 
of medical surveillance on its 
experience in issuing health standards 
under section 6(b) of the OSH Act and 
as directed by section 6{b)(7) of the Act. 
Congress would be knowledgable that 
medical surveillance requirements in 
these standards represent OSHA's 
expert judgement of what is an 
appropriate medical surveillance 
program. 

The appropriate medical tests and 
examinations depend on the substances 
an employee is exposed to and whether 
the employee wears a respirator. As 
employees on hazardous waste sites 
will be exposed to differing substances, 
the paragraph can not specifically state 
the required tests. Consequently the 
paragraph states that the employer 
provide to the physician information on 
exposures, respirator use, and duties on 
the site. The physician is then to 
determine the appropriate medical 
surveillance protocol in terms of specific 
tests and examinations. By the employer 
specifying duties the physician also can 
judge whether the employee can handle 
the arduousness of the work. 

In situations where most of the 
employees on the site have similar 


exposures the protocol may be similar 
for all employees. Where different 
groups of employees on the site have 
substantially different exposures, 
several different protocols may be 
appropriate for the site’s workers 
depending on exposures. 

There are a number of sources for 
guidance on specific medical 
examination protocols. Chapter 5 of 
Reference 6 provides such guidance by 
groups of chemicals likely to be present 
on a site. It references other authorities. 
The manual should be supplied to the 
physician. It is also a basis for the 
medical surveillance program required 
by this paragraph. In addition, the EPA 
medical monitoring program guidelines 
referenced by the EPA manual provides 
guidance on specific protocols. 

The paragraph requires an initial or 
baseline medical examination either 
prior to the start up date for employees 
who are currently working at hazardous 
waste sites or prior to initial assignment 
to an area where medical examinations 
will be required. The purpose is to take 
a detailed medical history and where 
possible develop a health baseline prior 
to any exposures so as to be able to 
evaluate changes which may be 
connected to hazardous substance 
exposures. In addition the initial 
examination will permit evaluation of 
whether the employee can appropriately 
wear respirators and whether the 
employee has preexisting conditions 
which would make exposure to 
hazardous substances inappropriate. An 
initial examination has been required by 
other OSHA health standards and is 
recommended in Reference 6. 

The physician must be informed of 
what type of respirators and personal 
protective equipment an employee is 
likely to wear. The medical examination 
is to include appropriate tests to 
evaluate the employee's ability to wear 
respirators and PPE. 

The physician will also specify the 
protocol of the periodic examinations. 
These may be different from the initial 
examination, for example, only an 
updated medical history would be 
required. The periodic examinations are 
required yearly. OSHA's experience in 
other health standards has been that 
this is an appropriate period and it is 
also recommended by Reference 6. 
EPA's medical monitoring program 
guidelines cross referenced in the EPA 
manual recommends baseline annual 
examination generally and a termination 
examination. It is reasonable to 
determine periodically whether 
exposures have brought medical 
changes and to identify conditions 
caused by chemicals at an early stage to 
permit more effective treatment. In some 
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circumstances, the physician may 
advise more frequent examinations. 

Examinations are also to be provided 
when the employee brings to the 
employer's attention signs or symptoms 
indicating possible overexposure to 
hazardous substances. The employee is 
to be trained in recognizing what 
symptoms may indicate substances to 
which the employee is exposed. 
Examples may be dizziness or rashes. 
Examinations are also required, when 
medically appropriate, during 
emergencies when exposure to higher 
levels is possible. For example, a 
urinary phenol test is appropriate for 
employees exposed to high levels of 
benzene in an emergency. 

Finally, a medical examination is 
required for employees who have been 
required to have medical examinations 
upon termination of employment or 
reassignment to an area where medical 
examinations are not required. This is to 
detect conditions which have developed 
prior to departure and is recommended 
by the EPA program. 

The medical examination is to be 
provided under the supervision of a 
licensed physician, i.e., the person must 
be qualified to make medical 
judgements. As provided by section 
6(b)(7) of the OSH Act, the employer is 
to pay the cost of the examination. In 
addition provisions are included so that 
the employee is not discouraged from 
taking the examination. The exam is to 
be given at a reasonable time and place. 
If given during regular working hours the 
employee shall receive the employer's 
normal pay for that time. If the exam is 
given outside regular working hours, the 
employee shall be paid his regular 
wages for the time spent taking and 
waiting for the examination. 

The physician shall make a report to 
the employer of medical conditions 
which may make the employee at 
increased risk to work at the site and 
any recommendations on limitations on 
use of respirators and other PPE as a 
result of the medical conditions. This 
will provide guidance for the safe 
employment of the employee at the site. 
The physician shall not reveal diagnose 
or conditions unrelated to employment, 
but shall inform the employee directly of 
those conditions and any and all 
occupationally related conditions. 

The medical paragraph requires that 
appropriate records be kept to assist in 
future evaluation of the employee's 
health. Secondarily, this information 
may assist in research on o tional 
related disease. Records should be kept 
pursuant to the provisions of 29 CFR 
1910.20. Full consideration was given in 
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that standard to appropriate retention 
periods. 


Paragraph (g)—Engineering Controls, 
Work Practices, and Persennel 
Protective Equipment 


Anyone entering a hazardous waste 
site must be protected against potential 
hazards. The purpose of engineering 
controls, work practices, and PPE is to 
shield or isolate individuals from the 
chemical, physical, and biologic hazards 
that may be encountered at a hazardous 
waste site. Careful selection and use of 
adequate engineering controls, work 
practices and PPE should protect any 
employee from health and many other 
hazards including hazards to the 
respiratory system, skin, eyes, face, 
hands, feet, head, body, and hearing. 

Requirements of both Subpart C of 29 
CFR Part 1926 and the EPA manual 
mandated to be included in the standard 
by Congress cover the provision and use 
of personal protective equipment. See 
for example, 29 CFR 1926.28 and items 
7(a), 9{a}(7) and 9{b){2) of the EPA 
manual. In addition existing OSHA 
regulations which apply to hazardous 
waste operations, in 29 CFR Part 1910, 
Subpart Z require exposures to various 
toxic and hazardous substances to be 
controlled with engineering controls if 
feasible, otherwise with PPE. These 
requirements apply now to employers 
and workers on sites 
pursuant to EPA regulations in 40 CFR 
Part 300. Finally, Congress specified in 
section 126{b) that there should be both 
PPE and engi ing control provisions 
for the permanent final standard. 

Paragraph (g)(1) basically carries over 
the existing requirements of Subpart Z. 
OSHA regulated toxic and hazardous 
substances are to be controlled to the 
permissible exposure limit if feasible. If 
not feasible they are to be controlled 
with PPE. 

Paragraph (g)({2) provides that to 
achieve established permissible 
exposures limits for substances not 
regulated by OSHA, the employer may 
use an appropriate combination of 
engineering controls, work practices, 
and PPE. As these are interim 
regulations, preference for engineering 
controls where not already required 
would not be appropriate because of the 
limited time frame of this regulation and 
the frequent inability to install such 
controls in a short period. In addition it 
is OSHA’s experience that this is an 
appropriate approach based on the 
emergency temporary standards it has 
issued which are also in effect for a 
limited period. OSHA will ask for 
comment in these areas in the proposal 
document. 


Examples of engineering controls 
which may be feasible are pressurized 
cabs on materials handling equipment or 
pressurized control rooms in materials 
handling areas. However, in many cases 
personal protective equipment will be 
the only feasible means for providing 
protection to employees engaged in 
hazardous waste operations. The 
selection of personal protective 
equipment (PPE) must be based on the 
information obtained during the site 
characterization and analysis, as is 
required by paragraph (g)(3)f{i)} of this 
standard. Once an estimate of the types 
of hazards and their potential 
concentration has been obtained, the 
proper respirators and protective 
clothing can be selected based on the 
performance characteristics of the PPE 
relative to the site hazards and work 
conditions, as is required by paragraph 
(g)(3)(ii} of the standard. These 
requirements are derived from 
Reference 6 and are also supported by a 
NIOSH document, “Personal Protective 
Equipment for Hazardous Materials 
Incidents: A Selection Guide.” These 
two document also support the 
requirements of paragraphs (g)(2)fiii) 
and (g)(2)(iv} which require positive 
pressure respirators with escape 
provisions to be used in IDLH 
atmospheres and totally-encapsulating 
chemical protective suits to be used 
where contact of the skin by the 
substance would be an IDLH situation. 

Proper respirator selection, as 
required by this standard and 29 CFR 
1910.134, involves providing a sufficient 
protection factor through the type of 
respirator used, respirator fitting, work 
site conditions, and respirator selection 
and use program. Proper protective 
clothing selection, as required by this 
standard, involves choosing protective 
clothing made of materials and 
construction which will prevent 
breakthrough of hazardous substances 
by permeation and penetration, or 
reduce the level of exposure to a safe 
level during the employee's duration of 
contact. Information on the performance 
characteristics of PPE is available in test 
reports and manufacturer’s literature. 
Appendix B provides non-mandatory 
guidelines on classifying substance 
hazards as four levels (A, B, C, and D), 
and matching four levels of appropriate 
protection provided by different 
protective ensembles. These guidelines 
may be used as a basis for protective 
clothing selection, and the selection 
further refined when more information is 
obtained, as provided for in paragraph 
(g)(2)(v) of the standard. (In certain 
circumstances, this standard does 
specify the appropriate level of 
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protection. See paragraph (c)(4){iii)}. 
Paragraph (g)(3}(vi} cross reference the 
existing requirements to select and use 
PPE pursuant to the requirements of 29 
CFR 1910, Subpart I. 

Paragraph (g}(4) requires totally- 
encapsulating suit materials used for 
Level A protection (the highest level of 
protection) to provide protection from 
the specific hazards which have been 
identified as requiring that level of 
protection. The purpose of this 
requirement is to be certain that the suit 
selected is comprised of materials which 
will provide the necessary protection, 
since no one material will provide 
protection from all hazards. Paragraphs 
(g)(4)(ii} and (g)(4){iii) require totally- 
encapsulating suits to be capable of 
maintaining positive air pressure to help 
prevent inward leakage of hazardous 
substances, and to be capable of 
preventing inward gas leakage of more 
than 0.5 percent. These requirements, 
which are based on testing of totally- 
encapsulating suits, are included to 
establish a minimum level of suit 
performance so that their level of 
protection can be quantified for proper 
selection. The example test methods in 
Appendix A for totally-encapsulating 
chemical protective suits were taken 
from draft American Society for Testing 
and Materials committee documents. 

Paragraph (g)(5) requires a PPE 
program to be established. This 
requirement is based upon reference 6, 
29 CFR 1926.28, EPA manual items 4 and 
7(g), and is included, since, in most 
cases, PPE will be the only protection 
feasible for employee protection, and 
because the amount of protection 
afforded by PPE is dependent upon so 
many factors, such as selection, fit, work 
duration and conditions, and 
decontamination. The PPE program is 
required to insure that the level of 
protection afforded by PPE is sufficient 
and continues to be sufficient for 
employee safety during hazardous 
waste operations. 


Paragraph (h})—Monitoring 


It is essential that employers be 
provided with accurate information on 
employee exposures in order to 
implement the correct PPE, engineering 
controls, and work practices. Airborne 
contaminants can present a significant 
threat to employee safety and health. 
Thus, identification and quantification 
of these contaminants through air 
monitoring is an essential component of 
a safety and health program ata 
hazardous waste site. Reliable 
measurements of airborne contaminants 
are useful for selecting personal 
protective equipment, determining 





45660 


whether engineering controls can 
achieve permissible exposure limits and 
which controls to use, delineating areas 
where protection is needed, assessing 
the potential health effects of exposure, 
and determining the need for specific 
medical monitoring. As mentioned 
above, section 126(e) of SARA mandates 
the use of PPE by its direction that at a 
minimum the requirements of the EPA 
manual and Subpart C be followed. 
Those include requirements for use of 
PPE. But PPE cannot be effectively used 
unless monitoring has identified the type 
of PPE to be used. This is a further 
reason to include this provision in the 
interim final rule. 

The language of this paragraph was 
adapted from reference 6. 


Paragraph (i)—Informational Programs 


In paragraph (i), Informational 
Programs, OSHA is requiring employers, 
as part of their safety and health 
program, to develop and implement a 
site specific safety and health plan for 
each hazardous waste operation site. 

The site safety and health plan shall 
be developed by the employer, utilizing 
the other parts of the organizational 
plan and the employer's safety and 
health program. The site safety and 
health plan will address the anticipated 
safety and health hazards of each work 
operation or activity and the means to 
eliminate the hazards or to effectively 
control them to prevent injury or illness. 

This site safety and health plan is to 
include: (1) The names of those 
responsible for assuring that safe and 
healthful practices and procedures are 
followed on the whole site; (2) risk 
analysis or systems analysis for specific 
work tasks or operations on the site; (3) 
employee training assignments both off 
site and on-the-job-training on site; (4) 
the list of required personal protective 
equipment needed for each work task 
and operation on site; (5) the employer's 
medical surveillance program for the 
site; (6) the methods for identification 
and characterization of safety and 
health hazards on the site including the 
monitoring procedures that will be done 
throughout the work on site; (7) site 
control measures including those for 
establishing work zones on the site; (8) 
the necessary decontamination 
procedures which are matched to the 
kinds of anticipated contaminants to be 
cleaned from employees and equipment; 
(9) the standard operating procedures to 
be used by employees on site; and (10) 
the contingency plan for emergencies 
and confined space entry procedures. 
Safety meetings and briefings and site 
inspections shall also be mentioned in 
the plan as well as the procedures to be 


followed in changing or modifying the 
plan. 

The site safety and health plan is 
necessary to protect employee health. 
There are many hazards at a hazardous 
waste operation which need to be 
determined and addressed. The plan 
provides that this will be done in a 
systematic manner so that hazards will 
not be missed and so that needed 
protective action will not be overlooked. 
The approach used has be adapted from 
reference 6. 


Paragraph {j)—Handling Drums and 
Containers 


The handling of drums and containers 
at hazardous waste sites poses one of 
the greatest dangers to hazardous waste 
site employees. Hazards include 
detonations, fires, explosions, vapor 
generation, and physical injury resulting 
from moving heavy containers by hand 
and working around stacked drums, 
heavy equipment, and deteriorated 
drums. While these hazards are always 
present, proper work practices can 
minimize the risks to site personnel. 
Handling and storage of hazardous 
substances is addressed in item (a) of 
the EPA manual. 

Containers are handled during 
characterization and removal of their 
contents and during other operations. 
Many of the hazards encountered during 
the handling of drums occur during the 
handling of containers. The relative size 
of a container when compared to the 
size of a drum is no indication of the 
degree of hazard posed by the container. 
They should be treated in accordance 
with the level of hazard posed by their 
contents not by their size. The language 
used in this paragraph was adapted 
from Reference 6. 


Paragraph (k)—Decontamination 


As part of the care of PPE required by 
this standard, decontamination is a 
necessary practice to properly protect 
those employees who may be exposed 
to hazardous substances. 
Decontamination provisions protect an 
employee from being exposed to 
hazardous substances which would 
otherwise be on the employee’s PPE 
when it is removed. The standard 
requires that a decontamination plan be 
developed and implemented before any 
employees or equipment may enter 
areas on site where potential for 
exposure to hazardous substances 
exists. 

As required by the standard, 
decontamination procedures and areas 
shall be developed to minimize 
hazardous exposures to employees 
whose equipment and PPE are being 
decontaminated, as well as to 
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employees who are assisting in the 
decontamination of workers and 
equipment. These measures are required 
since without proper procedures and 
decontamination areas, employees may 
be unknowingly exposed to hazardous 
substances which have contacted, or 
otherwise adhered to equipment and 
clothing. The standard also requires that 
all employees, clothing, equipment and 
decontamination fluids and equipment 
be decontaminated or disposed of 
before leaving a contaminated area. 
These provisions are required so that 
contaminated persons and materials do 
not leave the “hot zone” and thereby 
expose other employees and persons to 
hazardous substances. 

Decontamination methods and 
cleaning fluids must be matched to the 
particular hazardous substance at the 
site in order for the decontamination 
procedures to be effective in removing 
the hazards from PPE and other 
equipment. No one decontamination 
fluid will be effective for all hazardous 
substances. As required by the standard 
the decontamination program must be 
effective and it must be monitored by 
the site safety and health officer to 
maintain its effectiveness. These 
requirements are included so that 
employees are not exposed to hazardous 
substances by reusing PPE and other 
equipment which are still contaminated. 

The language used in this paragraph 
was adapted from reference 6. 


Paragraph (1)—Emergency Response 


Section 126(e) of SARA specifically 
discusses protecting “emergency 
response workers,” in addition in the 
EPA manual under items 4 and 9 and in 
29 CFR 1926.23 and 1926.24 call for 
preparations and planning for 
emergencies. Congress made its intent 
clear that emergency planning and 
response is an important part of any 
employer's safety and health program 
and indicated that it is to be addressed 
in the interim final rule. 

In paragraph (1)(1), Emergency 
Response, General, OSHA is requiring 
employers covered in paragraph 
(a)(2){ii), who are involved in hazardous 
waste operations, as part of their on-site 
contingency planning to develop and 
implement an emergency response plan. 
These employers are to inform all their 
employees on the waste site about the 
emergency response plan. The plan is to 
be available for use prior to the start of 
work on the site. The plan will be a part 
of the site safety and health plan. The 
elements of the emergency response 
plan will include: (1) Recognition of 
emergencies; (2) methods or procedures 
for alerting employees on site; (3) 
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evacuation procedures and routes to 
places of refuge or safe distances away 
from the danger area; (4) means and 
methods for emergency medical 
treatment and first aid; (5) line of 
authority for employees; and (6) on-site 
decontamination procedures; site 
control means and methods for 
evaluating the plan. 

Employers whose employees will be 
responding to hazardous substance 
emergency incidents from their regular 
work location or duty station, such as a 
fire department, fire brigade or 
emergency medical service, will also be 
required to have an emergency response 
plan. These employees which may be 
called upon to respond to hazardous 
substance emergency incidents 
involving a railroad tank car, motor 
carrier tank truck or to a plant location 
are considered off-site emergency 
response activities under this section. 
The emergency response plan is to 
include the incident command system 
required in paragraph (1)(3) of this 
section. 

In paragraph (1)(2), Hazardous waste 
operations, on-site emergency response, 
OSHA is requiring the training of on-site 
emergency response personnel to have 
the same basic training as for the other 
employees involved in on-site hazardous 
waste operations plus the training 
needed to develop and retain the 
necessary skills for anticipated 
emergency response activities. Also, the 
procedures for handling hazardous 
substances on-site emergency incidents 
are to be oriented to the specific site and 
made a part of the emergency response 
plan. 

The requirement of paragraphs (1)(3) 
and (1)(4) apply more broadly to all 
employers whose employees respond to 
off-site emergency incidents. In 
paragraph (I}(3), Off-site emergency 
response, OSHA is mandating that 
employers, such as fire departments, 
emergency medical and first-aid squads, 
fire brigades, etc., conduct monthly 
training sessions for their employees 
totalling 24 hours annually. 


Note.—OSHA does not have jurisdiction 
over state and local government employees. 
OSHA state plan states must issue 
regulations as effective as these to cover 
state and local government employees in the 
state. 


Training activities, such as breathing 
apparatus use, training, hose handling 
and preplanning may be used as training 
subjects for the monthly sessions 
provided hazardous substance incident 
operations are included in the 
presentation, discussion or drill. These 
training sessions and drills must involve 


at least 24 hours of training on an 
annual basis. 

The incident command system shall 
be established by these employers for 
the incidents that will be under their 
control and shall be interfaced with the 
other organizations or agencies who 
may respond to such an incident. The 
National Transportation Safety Board, 
as a result of its investigation of 
hazardous materials incidents, has 
consistently recommended that better 
state and local emergency response 
planning be done to reduce the loss of 
life and property and that a system 
using a command post and on-scene 
commander be implemented. (See 
Special Investigation Report. On-scene 
Coordination Among Agencies at 
Hazardous Materials Accidents, NTSB- 
HZM-79-3, September 13, 1979; and 
Multiple Vehicle Collisions and Fire, 
Caldecott Tunnel near Oakland, 
California, NTSB/HAR-83/01, National 
Transportation Safety Board, 
Washington, DC, April 7, 1982, for 
further information.) Where available, 
state and local district emergency 
response plans shall be utilized in 
developing the incident command 
system and the emergency response 
plan to assure compatability with the 
other emergency responding agencies or 
employers. 

In paragraph (1)(4), Hazardous 
materials teams, OSHA is requiring 
employers, who utilize specially trained 
teams involved in intimate contact with 
controlling or handling hazardous 
substances, to provide special training 
for the affected employees in such areas 
as care and use of chemical protective 
clothing, techniques and procedures for 
stopping or controlling leaking 
containers and decontamination of 
clothing and equipment for anticipated 
hazardous substance incidents. The 
employer is to make available to each 
team member a physical examination by 
a licensed physician and to implement a 
medical surveillance program in 
accordance with the requirements of 
paragraph (f) of this section. 

In paragraph (1)(5), OSHA is requiring 
employers covered in paragraphs (a)(2) 
(i) and (ii) of this section, who will be 
involved in cleaning up hazardous waste 
after the emergency response activities 
are concluded, to comply with the same 
requirements that apply to others 
involved with hazardous waste clean-up 
operations. These hazardous waste 
clean-up operations will be typically 
done by special contractors and not by 
those agencies involved in responding to 
the initial emergency incident. 


Paragraph (m)—Illumination 


OSHA is required by SARA in section 
126(e) to. cover lighting of the worksite... 
In paragraph (m};, ///umination, OSHA 
requires certain minimum illumination . 
levels for work areas that are occupied 
by employees. Section 126(e) of SARA 
requires as a minimum the inclusion of 
the requirements of Subpart C of 29 CFR 
Part 1926. Section 1926.26 of that 
Subpart requires the amount of 
illumination set forth in this paragraph. 


Paragraph (n)—Sanitation for 
Temporary Worksites 


In paragraph (n), Sanitation for 
temporary worksites, OSHA sets 
minimum requirements for potable and 
non-potable water supplies, toilet 
facilities, and other areas related to 
sanitation at temporary workplaces. 
OSHA is mandated by SARA in section 
126(e) to include sanitation requirements 
in the interim final rule since it requires 
the incorporation of provisions of 
Subpart C. 


Paragraph (o)—Operations Conducted 
Under the Resource Conservation and 
Recovery Act of 1976 (RCRA) 


OSHA is providing a separate 
paragraph for operations conducted at 
worksites involving hazardous waste 
storage, disposal and treatment 
operating under the Resource 
Conservation and Recovery Act of 1976 
(RCRA). This separate paragraph of 
requirements is appropriate because 
RCRA site operations, (not including 
major corrective actions and their 
associated hazards which are like 
CERCLA sites and are covered by the 
main part of the standard) generally are. 
different from the operations and 
hazards found on a CERCLA clean-up 
site. For example, RCRA sites covered __.. 
by this paragraph tend for the most part . 
to be fixed on-going operations 
involving the receiving, processing, 
storage, treatment, and disposal of 
hazardous wastes or substance from 
outside sources. CERCLA sites on the 
other hand are temporary emergency 
clean-up operations involving often 
undefined and substantial quantities of 
hazardous substances. 

Consequently hazards should be 
better controlled and more routine and 
stable for the RCRA sites covered by 
this paragraph and so less extensive 
requirements are appropriate. 
Paragraph (p)—Start-up Dates 

Section 126{e} of SARA directs that 
these interim final regulations take 
effect on issuance. Consequently, these 


regulations do become effective on 
issuance. However, completion of 
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implementation for some provisions is 
not feasible immediately. For these 
provisions, commencement of 
implementation must begin immediately, 
but completion of full compliance is 
required as soon as possible or feasible 
but in no case later than a specified 
date, which is no longer than three 
months. 

It is OSHA's judgment that all 
provisions can be fully implemented by 
the periods specified. OSHA also 
believes that the immediate 
effectiveness provisions specifically 
apply to the mandatory requirements. 

OSHA does not believe that Congress 
intended that work at current hazardous 
waste operations stop until 
implementation of all requirements can 
be feasibly completed. This paragraph 
so indicates. However, for new sites, 
these requirements can be completed in 
advance. It is not OSHA's intention that 
emergency actions necessary to protect 
the public safety and health be 
prevented because in a particular 
circumstance it is not feasible to carry 
out particular requirements of this 
standard in the time needed to respond 
to the emergency. 


Ill. References 


1. Superfund Amendments and 
Reauthorization Act of 1986 {SARA), Pub. L. 

2. Comprehensive Environmental 
Response, Compensation and Liability Act of 
1980 (CERCLA or “Superfund"), Pub. L. 96- 
510, December 11, 1980, 94 Stat. 2767. 

3. Resource Conservation and Recovery 
Act of 1976 (RCRA), Pub. L. 94-580, October 
21, 1976, 90 Stat. 2795. 

4. “Health and Safety Requirements for 
Employees Engaged in Field Activities”, 
Environmental Protection Agency Order 
1440.2, U.S. Environmental Protection 
Agency, July 12, 1981. 

5. Subparts C and D of 29 CFR Part 1926. 

6. “Occupational Safety and Health 
Guidance Manual for Hazardous Waste Site 
Activities.”, Occupational Safety and Health 
Administration, Environmental Protection 
Agency, U.S. Coast Guard, and National 
Institute for Occupational Safety and Health, 
DHHS (NIOSH) Publication No. 85-115, 
October 1985. 


IV. Regulatory Impact Analysis, 
Regulatory Flexibility Analysis and 
Environmental Impact Analysis 


OSHA anticipates that this interim 
final standard will have a significant 
impact upon employers and their 
employees who work at CERCLA sites 
and at some RCRA sites; and who 
respond to emergency clean-ups of 
hazardous substance spills. OSHA has 
had little time since the enactment of 
SARA to collect information concerning 
these industries. As a result, the 
currently available information is 


insufficient for OSHA to use to estimate 
the potential benefits and costs that 
would occur as a consequence of 
compliance with this interim final rule. 
OSHA is collecting additional 
information to be used in conjunction 
with the information from the comments 
that will be received in response to 
publication of the proposed rule 
covering hazardous waste operations. 
This information will be sufficient for 
OSHA to provide a complete Regulatory 
Impact Analysis for the final rule that 
will govern hazardous waste operations. 

Regulatory Flexibility Act Analysis. 
The requirements of the Regulatory 
Flexibility Act are not applicable to this 
interim final rule, under 5 U.S.C. 603{a), 
because notice and comment proposed 
rulemaking under the Administrative 
Procedures Act, or any other statute, is 
not required. 

Environmental Impact Analysis. The 
National Environmental Policy Act 
(NEPA) of 1969 (42 U.S.C. 4321 et seq), 
as implemented by the regulations (40 
CFR Part 1500) of the Council on 
Environmental Quality (CEQ), requires 
that federal agencies assess their 
regulatory actions to determine if there 
is a potential for a significant impact on 
the quality of the human environment 
and, if necessary, to prepare an 
environmental impact statement. 

In accordance with these 
requirements and DOL NEPA 
Compliance Procedures (29 CFR Part 11, 
Subpart B, section 11.10{a)(4)), OSHA 
has determined that due to the 
compressed rulemaking schedule 
imposed by the Congress in issuing the 
interim regulation, no environmental 
impact statement will be prepared for 
this interim rule. 

In similar situations, for example, 
when an emergency temporary standard 
(ETS) has been issued, the courts have 
held that NEPA does not require 
advance preparation of an 
environmental statement for an ETS 
(Dry Color Manufacturing Association 
v. U.S. Department of Labor; 486 F.2d 
98, 107 [3rd Cir. 1973]). This interim final 
standard is similar in nature to an ETS 
issued for relatively brief periods for 
short notice pursuant to section 6(c) of 
the Occupational Safety and Health Act 
of 1970 and section 101(b) of the Federal 
Mine Safety and Health Act of 1977. The 
DOL NEPA regulations set forth in 29 
CFR Part 11, Subpart B, section 
11.10(a)(4), provide that in these 
situations the regulations set forth in 40 
CFR Parts 1500 et seg may not be strictly 
observable. 

OSHA, however, will assess the 
environmental effects of the proposed 
permanent regulation of hazardous 
waste sites. The possibility that 
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increased training related to employee 
safety and health protection will also 
affect and reduce inadvertent 
environmental releases of hazardous 
substances at waste sites will be 
analyzed. The results of this study will 
be available for review and comment 
prior to the hearing on the proposed 
permanent standard and will be an 
appropriate issue for discussion at the 
public hearings scheduled for the 
proceeding. 

In the interim, OSHA welcomes any 
comments on any environmental effects 
that might occur as a result of 
promulgation of a rule on hazardous 
waste sites. 


V. International Trade 


OSHA has preliminarily concluded 
that this interim final rule will not 
significantly affect international trade. 
The firms that will be primarily affected 
by this interim final rule deal with 
hazardous waste products and are not 
involved in international trade. In 
addition, the hazardous wastes to be 
handled under this interim final rule are 
primarily by, products from previously 
manufactured goods and consequently, 
any potential costs would not be borne 
by the goods that are currently being 
traded. Nevertheless, the information 
that OSHA is collecting and the 
information that will be supplied in 
response to the publication of the 
proposed rule covering Hazardous 
Waste Operations will be carefully 
reviewed and analyzed to establish the 
potential impacts of the final rule upon 
international trade. 


VI. State Plan States 


This Federal Register document adds 
an interim final rule (section 1910.120, 
“Hazardous Waste Operations and 
Emergency Response”) to existing 
Subpart H of 29 CFR Part 1910, OSHA's 
general industry standards on 
hazardous materials. The 25 States with 
their own OSHA approved occupational 
safety and health plans must develop a 
comparable standard applicable to both 
the private and public (State and local 
government employees) sectors within 
six months of the publication date of 
this interim final rule or show OSHA 
why there is no need for action, e.g., 
because an existing state standard 
covering this area is already “at least as 
effective” as the new Federal standard. 
These states are Alaska, Arizona, 
California, Connecticut (for state and 
local government employees only), 
Hawaii, Indiana, Iowa, Kentucky, 
Maryland, Michigan, Minnesota, 
Nevada, New Mexico, New York (for 
state and local government employees 
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only), North Carolina, Oregon, Puerto 
Rico, South Carolina, Tennessee, Utah, 
Vermont, Virginia, Virgin Islands, 
Washington, and Wyoming. Until such 
time as a state standard is promulgated, 
Federal OSHA will provide interim 
enforcement assistance, as appropriate, 
in these states. 


List of Subjects in 29 CFR Part 1910 


Containers, Drums, Emergency 
response, Flammable and combustible 
liquids, Hazardous materials, Hazardous 
substances, Hazardous wastes, 
Incorporation by reference, Materials 
handling and storage, Personal 
protective equipment, Storage areas, 
Training, Waste disposal. 


VII. Immediate Effectiveness and 
Absence of Notice and Comment 


Section 126(e) of SARA specifically 
provides that the “Secretary of Labor 
shall issue interim final regulations 
under this section within 60-days.. . 
after date of enactment. The express use 
of the phrase “interim final regulations,” 
which in the rulemaking context 
commonly describes a rule issued 
without notice and comment, in 
connection with the extremely limited 
time frame provided by this section, 
makes clear that Congress intended this 
rule to be issued without the time- 
consuming process of notice and 
comment. The Agency, therefore, 
concludes that neither the notice and 
comment rulemaking provisions of the 
OSH Act nor those of the 
Administrative Procedures Act are 
applicable to the issuance of this interim 
final rule. The Agency also expressly 
finds that “good cause” exists under 5 
U.S.C. 553(b)(B) for not providing notice 
and comment because notice and 
comment procedures, under these 
circumstances, would be impractical 
and contrary to the public interest. 

Section 126(e) also expressly provides 
that “Such interim final regulations shall 
take effect upon issuance. . . ." OSHA 
finds this specific direction of law 
requires the Agency to issue this rule 
with an immediate effective date and, 
further, constitutes good cause not to 
delay the effective date of this.rule until 
30 days after publication under 5 U.S.C. 
553(d). 


Authority 

This document has been prepared 
under the direction of John A. 
Pendergrass, Assistant Secretary of 
Labor for Occupational Safety and 
Health, U.S. Department of Labor, 200 
Constitution Avenue NW., Washington, 
DC. Pursuant to section 126(e) of the 
Superfund Amendments and 
Reauthorization Act of 1986 (Pub. L. 
99-499), Sections 6 and 8 of the 
Occupational Safety and Health Act of 


” 


1970 (29 U.S.C. 655, 657), Sections 3 and 4 
of the Administrative Procedures Act (5 
U.S.C. 552(a), 553), and Secretary of 
Labor's Order 9-83 (48 FR 35736), 29 CFR 
Part 1910 is amended by adding a new 
§ 1910.120, Hazardous Waste 
Operations, as set. forth below, effective 
December 19, 1986. 


Signed at Washington, DC this 16th day of 
December 1986. 
John A. Pendergrass, 
Assistant Secretary of Labor. 


PART 1910—OCCUPATIONAL SAFETY 
AND HEALTH STANDARDS . 


1. The Authority citation for Subpart 
H of Part 1910 is amended by adding the 
following: 

Authority: * * * Section 1910.120 issued 
under the authority of section 126(e) of the 
Superfund Amendments and Reauthorization 
Act of 1986 (Pub. L. 99-499), Sections 6 and 8 
of the Occupational Safety and Health Act of 
1970 (29 U.S.C. 655, 657), sections 3'and 4 of 
the Administrative Procedure Act (5 U.S.C. 
552(a), 533) and Secretary of Labor’s Order 9- 
83 (48 FR 35736). 

2. Part 1910 of Title 29 of the Code of 
Federal Regulations is amended by 
adding a new § 1910.120 to-read as 
follows: 


§ 1910.120 Hazardous waste operations 
and emergency response. 

(a) Scope, application, and 
definitions.—({1) Scope. This section 
covers employers and employees 
engaged in the following operations: 

(i) Hazardous substance response 
operations under the Comprehensive 
Environmental Response, 
Compensation, and Liability Act of 1980 
as amended (42 U.S.C. 9601 et seq) 
(CERCLA), including initial 
investigations at CERCLA sites before 
the presence or absence of hazardous 
substances has been ascertained; 

(ii) Major corrective actions taken in 
clean-up operations under the Resource 
Conservation and Recovery Act of 1976 
as amended (42 U.S.C, 6901 et seq) 
(RCRA); 

(iii) Operations involving hazardous 
waste storage, disposal and treatment 
facilities regulated under 40 CFR Parts 
264 and 265 pursuant to RCRA, except 
for small quantity generators and those 
employers with less than 90 days 
accumulation of hazardous wastes as 
defined in 40 CFR 262.34; 

(iv) Hazardous waste operations sites 
that have been designated for clean-up 
by state or local governmental 
authorities; and 

(v) Emergency response operations for 
releases of or substantial threats of 
releases of hazardous substances and 
post-emergency response operations for 
such releases. 

(2) Application. (i) All requirements of 
Part 1910 and Part 1926 of Title 29 of the 
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Code of Federal Regulations apply 
pursuant to their terms to hazardous 
waste operations (whether covered by 
this section or not). In addition-the 
provisions of this section apply to 
operations covered by this section. If 
there is a conflict-or overlap, the 
provision more protective of employee 
safety and health shall apply. 29 CFR 
1910.5(c)(1) is not applicable. 

(ii) All paragraphs of this section 
except paragraph (0) apply to hazardous 
substance response operations under 
CERCLA; major corrective actions taken 
in clean-up operations under RCRA, 
post-emergency response operations, 
and hazardous waste operations that 
have been designated for clean-up by 
state or local governmental authorities. 

(iii) Only the requirements of 
paragraph (0) of this section apply to 
those operations involving hazardous 
waste storage, disposal, and treatment 
facilities regulated under 40 CFR Parts © 
264 and 265, except for small quantity 
generators and those employers with 
less than 90 days accumulation of 
hazardous wastes as defined in 40 CFR 
262.34: 

(iv) Paragraph (1) of this section 
applies to emergency response 
operations for releases of or substantial 
threats of releases of hazardous 
substances. 

(3) Definitions—“Buddy system” 
means a system of organizing employees 
into work groups in such a manner that 
each employee of the work group is - 
designated to observe the activities of at 
least one other employee in the work 
group. The purpose of the buddy system 
is to provide quick assistance to those 
other employees in the event of an 
emergency. 

“Decontamination” means the 
removal of hazardous substances from 


-employees and.their equipment to the 


extent necessary to preclude the 
occurrence of foreseeable adverse 
health effects. 

“Emergency response” means 
response to any occurrence which 
results, or is likely to result, in a release 
of a hazardous substance due to an 
unforeseen event. 

“Established permissible exposure 
limit” means the inhalation or dermal 
permissible exposure limit specified in 
29 CFR Part 1910, Subpart Z, or if none 
is specified the exposure limits in 
“NIOSH Recommendations for 
Occupational Health Standards” dated 
September 1986 incorporated by 
reference, or if neither of the above is 
specified, the standards specified by the 
American Conference of Governmental. 
Industrial Hygienists in their publication 
“Threshold Limit Values and Biological 
Exposure Indices for 1986-87" dated 
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1986 incorporated by reference, or if 
none of the above is specified, a limit 
based upon a published study or 

. manufacturers’ safety data sheet 

brought to the employer's attention. .The 

two documents incorporated by 
reference are available for purchase 
from the following: 

NIOSH, Publications Dissemination, 
Division of Standards Development 
and Technology Transfer, National 
Institute for Occupational Safety and 
Health, 4676 Columbia Parkway, 
Cincinnati, OH 45226, (513) 841-4287 

American Conference of Governmental 
Industrial Hygienists, 6500 Glenway 
Ave., Building D-7, Cincinnati, OH, 
45211-4438, (513) 661-7881 

and are available for inspection and 

copying at the OSHA Docket Office, 

Docket No. S-760, Room N-3671, 200 

Constitution Ave., NW., Washington, 

DC 20210. 

“Hazardous substance” means any 
substance designated or listed under (i) 
through (iv) below, exposure to which 
results or may result in adverse effects 
on the health or safety of employees: 

(i) any substance defined under 
section 101(14) of CERCLA, 

(ii) any biological agent and other 
disease-causing agent as defined in 
section 104{a)(2) of CERCLA, 

(iii) any substance listed by the U.S. 
Department of Transportation and 
regulated as hazardous materials under 
49 CFR 172.101 and appendices, and 

(iv) hazardous waste. 

“Hazardous waste” means (i) a waste 
or combination of wastes as defined in 
40 CFR 261.3, or (ii) those substances 
defined in 49 CFR 171.8. 

Hazardous waste operation” means 
any operation involving employee 
exposure to hazardous wastes, 
hazardous substances, or any 
combination of hazardous wastes and 
hazardous substances that are 
conducted within the scope of this 
standard. 

“Hazardous waste site” or “site” 
means any facility or location at which 
hazardous waste operations within the 
scope of this standard take place. 

“Health hazard” means a chemical, 
mixture of chemicals or a pathogen for 
which there is statistically significant 
evidence based on at least one study 
conducted in accordance with 
established scientific principles that 
acute or chronic health effects may 
occur in exposed employees. The term 
“health hazard” includes chemicals 
which are carcinogens, toxic or highly 
toxic agents, reproductive toxins, 
irritants, corrosives, sensitizers, 
hepatotoxins, nephrotoxins, 
neurotoxins, agents which act on the 


hematopoietic system, and agents which 
damage the lungs, skin, eyes, or mucous 
membranes. Further definition of the 


-terms used above can be found in 


Appendix A to 29 CFR 1910.1200. 

“IDLH” or: “Immediately dangerous to 
life or health” means any condition that 
poses an immediate threat-to life, or 
which is likely to result in acute or 
immediate severe health effects. This 
includes oxygen deficiency conditions. 

“Immediate severe health effects” 
means any acute clinical sign or 
symptom of a serious, exposure-related 
reaction manifested within 72 hours 
after exposure to a hazardous 
substance. 

“Oxygen deficiency” means that 
concentration of oxygen by volume 
below which air supplying respiratory 
protection must be provided. It exists in 
atmospheres where the percentage of 
oxygen by volume is less than 19.5 
percent oxygen. 

“Site safety and health officer” means 
the individual located on-a hazardous 
waste site who is responsible to the 
employer and has the authority and 
knowledge necessary to implement the 
site safety and health plan and verify 
compliance with applicable safety and 
health requirements. 

(b) General requirements—{1) Safety 
and health program. Each employer 
shall develop and implement a safety 
and health program for its employees 
involved in hazardous waste operations. 
The program, as a minimum, shall 
incorporate the requirements of this 
section and be provided, as appropriate, 
to any subcontractor or its 
representative who will be involved 
with the hazardous waste operation. 
The program shall be designed to 
identify, evaluate, and control safety 
and health hazards and provide for 
emergency response for hazardous 
waste operations. 

(2) Site characterization and analysis. 
Hazardous waste sites shall be 
evaluated in accordance with paragraph 
(c) of this section to identify specific site 
hazards and to determine the 
appropriate safety and health control 
procedures needed to protect employees 
from the identified hazards. 

(3) Site control. Site control 
procedures shall be implemented in 
accordance with paragraph (d) of this 
section before clean-up work begins to 
control employee exposure to hazardous 
substances. 

(4) Training. Initial or refresher or 
review training meeting the 
requirements of paragraph (e) of this 
section shall be provided to employees 
before they are permitted to engage in 
hazardous waste operations that:could 
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expose them to hazardous substances, 
safety, or health hazards. 

(5) Medical surveillance. Medical 
surveillance shall be provided in 
accordance with paragraph (f) of this 
section for employees exposed or 
potentially exposed to hazardous 
substances or health hazards or who 
wear respirators. 

(6) Engineering controls, work 
practices and personal protective 
equipment. Engineering controls, work 
practices, personal protective 
equipment, or a combination of these 
shall be implemented in accordance 
with paragraph (g) of this section to 
protect employees from exposure to 
hazardous substances and health 
hazards. 

(7) Monitoring. Monitoring shall be 
performed in accordance with 
paragraph (h) of this section to assure 
proper selection of engineering controls, 
work practices and personal protective 
equipment so that employees are not 
exposed to levels which exceed 
established permissible exposure limits 
for hazardous substances. 

(8) Informational program. Employees, 
contractors, and subcontractors or their 
representative shall be informed of the 
degree and nature of safety and health 
hazards specific to the work site by 
using the safety and health plan outlined 
in paragraph (i) of this section. 

(9) Material handling. Hazardous 
substances and contaminated soils, 
liquids, and other residues shall be 
handled, transported, labeled, and 
disposed of in accordance with 
paragraph (j) of this section. 

(10) Decontamination. Procedures for 
all phases of decontamination shall be 
developed and implemented in 
accordance with paragraph (k) of this 
section. 

(11) Emergency response. Emergency 
response to hazardous waste operation 
incidents shall be conducted in 
accordance with paragraph (1) of this 
section. 

(12) JJumination. Areas accessible to 
employees shall be lighted in 
accordance with the requirements of 
paragraph (m) of this section. 

(13) Sanitation. Facilities for employee 
sanitation shall be provided in 
accordance with paragraph (n) of this 
section. 

(14) Site excavation. Site excavations 
created during initial site preparation or 
during hazardous waste operations shall 
be shored or sloped to prevent 
accidental! collapse and conducted in 
accordance with Subpart P of 29 CFR 
Part 1926. 

(15) Contractors and sub-contractors. 
An employer who retains contractor or 
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sub-contractor services for work in 
hazardous waste operations shall inform 
those contractors, sub-contractors, or 
their representatives of any potential 
fire, explosion, health or other safety 
hazards of the hazardous waste 
operation that have been identified by 
the employer. 

(c) Site characterization and analysis. 
(1) A preliminary evaluation of a site’s 
characteristics shall be performed prior 
to site entry by a trained person to aid 
in the selection of appropriate employee 
protection methods prior to site entry. 
During site entry, a more detailed 
evaluation of the site’s specific 
characteristics shall be performed by a 
trained person to further identify 
existing site hazards and to further aid 
in the selection of the appropriate 
engineering controls and personal 
protective equipment for the tasks to be 
performed. 

(2) All suspected conditions that may 
pose inhalation or skin absorption 
hazards that are immediately dangerous 
to life or health (IDLH) or other 
conditions that may cause death or 
serious harm’shall be identified during 
the preliminary survey and evaluated 
during the detailed survey. Examples of 
such hazards include, but are not limited 
to, confined space entry, potentially 
explosive or flammable situations, 
visible vapor clouds, or areas where 
biological indicators such as dead 
animals or vegetation are located. 

(3) The following information to the 
extent available shall be obtained by 
the employer prior to allowing 
employees to enter a site: 

(i) Location and approximate size of 
the site. 

(ii) Description of the response 
activity and/or the job task to be 
performed. 

(iii) Duration of the planned employee 
activity. 

(iv) Site topography. 

(v) Site accessibility by air and roads. 

(vi) Pathways for hazardous 
substance dispersion. 

(vii) Present status and capabilities of 
emergency response teams that would 
provide assistance to on-site employees 
at the time of an emergency. 

(viii) Hazardous substances and 
health hazards involved or expected at 
the site and their chemical and physical 
properties. 

(4) Personal protective equipment 
(PPE) shall be provided and used during 
initial site entry in accordance with the 
following requirements: 

(i) Based upon the results of the 
preliminary site evaluation, an ensemble 
of PPE shall be selected and used during 
initial site entry which will provide 
protection to a level of exposure below 


established permissible exposure limits 
for known or suspected hazardous 
substances and health hazards and will 
provide protection against other known 
and suspected hazards identified during 
the preliminary site evaluation. 

(ii) An escape self-contained 
breathing apparatus of at least five 
minutes duration shall be carried by 
employees or kept available at their 
immediate work station if positive- 
pressure self-contained breathing 
apparatus is not used as part of the 
entry ensemble. 

(iii) If the preliminary site evaluation 
does not produce sufficient information 
to identify the hazards or suspected 
hazards of the site an ensemble of Level 
B PPE shall be provided as minimum 
protection and direct reading 
instruments shall be carried for 
identifying IDLH conditions. (See 
Appendix-B for guidelines on Level B 
protective equipment.) 

(iv) Once the hazards of the site have 
been positively identified, the 
appropriate PPE shall be selected and 
used in accordance with paragraph (g) 
of this section. 

(5) The following monitoring shall be 
conducted during site entry when the 
site evaluation produces information 
which show the potential for ionizing 
radiation or IDLH conditions, or when 
the site information is not sufficient to 
rule out these possible conditions: 

(i) Monitoring for hazardous levels of 
ionizing radiation. 

(ii) Monitoring the air with 
appropriate test equipment for IDLH and 
other conditions that may cause death 
or serious harm (combustible or 
explosive atmospheres, oxygen 
deficiency, toxic substances.) 

(iii) Visually observe for signs of 


- actual or potential IDLH or other 


dangerous conditions. 

(6) Once the presence and 
concentrations of specific hazardous 
substances and health hazards have 
been established, the risks associated 
with these substances shall be 
identified. Employees who will be 
working on the site shall be informed of 
any risks that have been identified. 


Note.—Risks to consider include; but are 
not limited to: 

Exposures exceeding the appropriate 
Threshold Limit Values (TLVs), Permissible 
Exposure Limits (PELs), or Recommended 
Exposure Limits (RELs). 

IDLH Concentrations. 

Potential Skin Absorption and Irritation 
Sources. 

Potential Eye Irritation Sources. 

Explosion Sensitivity and Flammability 
Ranges. 


(7) Any information concerning the 
chemical, physical, and toxicologic 
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properties of each substance known or 
expected to be present on site that is 
available to the employer and relevant 
to the duties an employee is expected to 
perform shall be made available to all 
employees prior to the commencement 
of their work activities. 

(8) An ongoing air monitoring program 
in accordance with paragraph (h) of this 
section shall be implemented after site 
characterization has determined the site 
is safe for the start-up of operations. 

(d) Site control. (1) A site control 
program for preventing contamination of 


~ employees shall be developed during the 


planning stages of a hazardous waste 
operation clean-up. 

(2) The site control program shall, as a 
minimum, include: A site map; site work 
zones; the use of a “buddy system”; site 
communications; the standard operating 
procedures or safe work practices; and, 
identification of nearest medical 
assistance. 

(e) Training. (1) All employees (such 
as equipment operators and general 
laborers) exposed to hazardous 
substances, health hazards, or safety 
hazards shall be thoroughly trained in 
the following: 

(i) Names of personnel and alternates 
responsible for site safety and health; 

(ii) Safety, health and other hazards 
present on the site; 

(iii) Use of PPE; 

(iv) Work practices by which the 
employee can minimize risks from 
hazards; 

(v) Safe use of engineering controls 
and equipment on the site; 

(vi) Medical surveillance requirements 
including recognition of symptoms and 
signs which might indicate over 
exposure to hazards; and 

(vii) Paragraphs (G) through (K} of the 
site safety and health plan set forth in 
paragraph (i)(2)(i)} of this section. 

(2) All employees shall at the time of 
job assignment receive a minimum of 40 
hours of initial instruction off the site, 
and a minimum of three days of actual 
field experience under the direct 
supervision of a trained, experienced 
supervisor. Workers who may be 
exposed to unique or special hazards 
shall be provided additional training. 
The level of training provided shall be 
consistent with the employee’s job 
function and responsibilities. 

(3) On-site management and 
supervisors directly responsible for or 
who supervise employees engaged in 
hazardous waste operations shall 
receive training as provided in 
paragraph (e)(1) and (e)(2) of this section 
and at least eight additional hours of 
specialized training on managing such 
operations at the time of job assignment. 
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(4) Trainers shall have received a 
level of training higher than and 
including the subject matter of the level 
of instruction that they are providing. 

(5) Employees shall not participate in 
field activities until they have been 
trained to a level required by their job 
function and responsibility. 

(6) Employees and supervisors that 
have received and successfully 
completed the training and field 
experience specified in paragraphs 
(e)(1), (e)(2) and (e){3) of this section 
shall be certified by their instructor as 
having completed the necessary 
training. Any person who has not been 
so certified or meets the requirements of 
paragraph (e)(1) of this section shall be 
prohibited from engaging in hazardous 
waste operations after March 16, 1987. 

(7) Employees who are responsible for 
responding to hazardous emergency 
situations that may expose them to 
hazardous substances shall be trained in 
how to respond to expected 
emergencies. 

(8) Employees specified in paragraph 
(e)(1) and managers specified in 
paragraph (e)(3) of this section shall 
receive eight hours of refresher training 
annually on the items specified in 
paragraph (e)(1) of this section and other 
relevant topics. 

(9) Employers who can show by an 
employee's work experience and/or 
training that the employee has had 
initial training equivalent to that training 
required in paragraphs (e)(1), (e)(2), and 
(e)(3) of this section shall be considered 
as meeting the initial training 
requirements of those paragraphs. 
Equivalent training includes the training 
that existing employees might have 
already received from actual, on-site 
experience. 

(f) Medical surveillance—{1) 
Employees covered. A medical 
surveillance program shall be instituted 
by the employer for: 

(i) all employees who are or may be 
exposed to hazardous substances or 
health hazards at or above the 
established permissible exposure limits 
for these substances, without regard to 
the use of respirators, for 30 days or 
more a year, or 

(ii) all employees who wear a 
respirator for 30 days or more a year, or 

(iii) HAZMAT employees specified in 
paragraph (1)(4) of this section while 
engaged in hazardous waste operations 
covered by this section. 

(iv) The employer shall make medical 
examinations or consultations available 
to all employees who may have been 
exposed in an emergency situation to 
hazardous substances at concentrations 
above the permissible exposure limits. 


(2) Frequency of medical 
examinations and consultations. 
Medical examinations and consultations 
shall also be made available by the 
employer to each employee covered 
under paragraph (f)(1) of this section on 
the following schedules: 

(i) Prior to assignment or for 
employees covered on the effective date 
of this standard as specified in 
paragraph (p) of this section. 

(ii) At least once every twelve months 
for each employee covered. 

(iii) At termination of employment or 
reassignment to an area where the 
employee would not be covered if the 
employee has not had an examination 
within the last six months. 

(iv) As soon as possible, upon 
notification by an employee either that 
the employee has developed signs or 
symptoms indicating possible 
overexposure to hazardous substances 
or health hazards 

(v) At more frequent times, if the 
examining physician determines that an 
increased frequency of examination is 
medically necessary. 

(3) Content of medical examinations 
and consultations. (i) Medical 
examinations required by paragraph 
(f)(2) of this section shall include a 
medical and work history with special 
emphasis on symptoms related to the 
handling of hazardous substances and 
to fitness for duty including the ability to 
wear any required PPE under conditions 
(i.e., temperature extremes) that may be 
expected at the work site. 

(ii) The content of medical 
examinations or consultations made 
available to employees pursuant to 
paragraph (f) shall be determined by the 
examining physician. 

(4) Examination by a physician and 
costs. All medical examinations and 
procedures shall be performed by or 
under the supervision of a licensed 
physician, and shall be provided without 
cost to the employee, without loss of 
pay, and at a reasonable time and place. 

(5) Information provided to the 
physician. The employer shall provide 
the following information to the 
examining physician: 

(i) A copy of this standard and its 
appendices, 

(ii) A description of the employee's 
duties as they relate to the employee's 
exposures, 

(iii) The employee's exposure levels or 
anticipated exposure levels, 

(iv) A description of any personal 
— equipment used or to be used, 
an 

(v) Information from previous medical 
examinations of the employee which is 
not readily available to the examining 
physician. 
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(6) Physician's written opinion. {i) The 
employer shall obtain and furnish the 
employee with a copy of a written 
opinion from the examining physician 
containing the following: 

(A) The results of the medical 
examination and tests. 

(B) The physician's opinion as to 
whether the employee has any detected 
medical conditions which would place 
the employee at increased risk of 
material impairment of the employee's 
health. 

(C) The physician's recommended 
limitations upon the employees assigned 
work. 

(D) A statement that the employee has 
been informed by the physician of the 
results of the medical examination and 
any medical conditions which require 
further examination or treatment. 

(ii) The written opinion obtained by 
the employer shall not reveal specific 
findings or diagnoses unrelated to 
occupational exposure. 

(7) Recordkeeping. (i) An accurate 
record of the medical surveillance 
required by paragraph (f)(1) of this 
section shall be retained. This record 
shall be retained for the period specified 
and meet the criteria of 29 CFR 1910.20. 

(ii) The record required in paragraph 
(f)(5)(i) of this section shall include at 
least the following information: 

(A) The name and social security 
number of the employee; 

(B) Physicians’ written opinions; 

(C) Any employee medical complaints 
related to exposure to hazardous 
substances; 

(D) A copy of the information which 
shall be provided to the examining 
physician by the employer, with the 
exception of the standard and its 
appendices. 

(iii) The employer shall ensure that 
this record is retained for the period: 
specified in 29 CFR 1910.20. 

(g) Engineering controls, work 
practices, and personal protective 
equipment for employee protection—{1) 
Engineering controls, work practices 
and PPE. (i) Engineering controls and 
work practices shall be instituted to 
reduce and maintain employee exposure 
to or below the permissible exposure 
limits of those hazardous substances 
regulated by 29 CFR Part 1910, Subpart 
Z, except to the extent that such 
controls and practices are not feasible. 

Note.—Engineering controls which may be 
feasible are the use of pressurized cabs or 
control booths on equipment, and/or the use 
of remotely operated material handling 
equipment. Work practices which may be 
feasible are removing all nonessential 
employees from potential exposure during 
opening of drums, wetting down dusty 





Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Rules and Regulations 


operations and locating employees upwind of 
possible hazards. 


(ii) Whenever engineering controls 
and work practices are not feasible, PPE 
shall be used to protect employees to 
reduce exposure to below established 
permissible exposure limits. 

(iii) The employer shall not implement 
a schedule of employee rotation as a 
means of compliance with permissible 
exposure limits. 

(2) Engineering controls, work 
practices, and personal protective 
equipment for substances not regulated 
in Subpart Z. An appropriate 
combination of engineering controls, 
work practices, and personal protective 
equipment shall be established to 
reduce and maintain employee exposure 
to or below the established permissible 
exposure limit for hazardous substances 
not regulated by 29 CFR Part 1910, 
Subpart Z and health hazards. 

(3) Personal protective equipment 
selection. (i) Personal protective 
equipment (PPE) shall be selected and 
used which will protect employees from 
the hazards and potential hazards they 
are likely to encounter as identified 
during the site characterization and 
analysis. 

(ii) Personal protective equipment 
selection shall be based on an 
evaluation of the performance 
characteristics of the PPE relative to the 
requirements-and limitations of the site, 
the task-specific conditions and 
duration, and the hazards and potential 
hazards identified at the site. 

(iii) Positive pressure self-contained 
breathing apparatus, or positive 
pressure air-line respirators equipped 
with an escape air supply shall be used 
in IDLH conditions. 

(iv) Totally-encapsulating chemical 
protective suits (Level A protection) 
shall be used in conditions where 
contact of the skin by the hazardous 
substance may result in an IDLH 
situation. 

(v) The level of protection provided by 
PPE selection shall be increased when 
additional information or site conditions 
show that increased protection is 
necessary to reduce employee exposure 
below established permissible exposure 
limits for hazardous substance and 
health hazards. (See Appendix B for 
guidance on selecting PPE ensembles.) 

Note.—The level-of protection provided 
may be decreased when additional 
information or site conditions show that 
decreased protection will not result in 
hazardous exposures to employees. 


(vi) Personal protective equipment 
shall be selected and used to meet-the 
requirements of 29 CFR Part 1910, 


Subpart I, and additional requirements 
specified in this section. 

(4) Totally-encapsulating chemical 
protective suits. (i) Totally- 
encapsulating suit materials used for 
Level A protection shall protect 
employees from the particular hazards 
which are identified during site 
characterization and analysis. 

(ii) Totally-encapsulating suits shall 
be capable of maintaining positive air 
pressure. (See Appendix A.} 

(iii) Totally-encapsulating suits shall 
be capable of preventing inward test gas 
leakage of more than 0.5 percent. (See 
Appendix A.) 

(5) Personal protective equipment 
(PPE) program. A personal protective 
equipment program shall be established 
for hazardous waste operations. The 
PPE program shall address the following 
elements: 

(i) Site hazards, 

(ii) PPE selection, 

(iii) PPE use, 

(iv) Work mission duration, 

(v) PPE maintenance and storage, 

(vi) PPE decontamination, 

(vii) PPE training and proper fitting, 

(viii) PPE donning and doffing 
procedures, 

(ix) PPE inspection, 

(x) PPE in-use monitoring, 

(xi) Evaluation of the effectiveness of 
the PPE program, and 

(xii} Limitations during temperature 
extremes. 

(h) Monitoring. (1) Air monitoring 
shall be used to identify and quantify 
airborne levels of hazardous substances 
in order to determine the appropriate 
level of employee protection needed on 
site. 

(2) As a first step, air monitoring shall 
be conducted to identify any IDLH and 
other dangerous situations, such as the 
presence of flammable atmospheres, 
oxygen-deficient environments, toxic 
levels of airborne contaminants, and 
radioactive materials. 

{3) As a minimum, periodic monitoring 
shall be conducted when: 

(i) Work begins on a different portion 
of the site. 

(ii) Contaminants other than those 
previously identified are being handled. 
(iii) A different type of operation is 
initiated (e.g., drum opening as opposed 

to exploratory well drilling.) 

(iv) Employees are handling leaking 
drums or containers or working in areas 
with obvious liquid contamination (e.g., 
a spill or lagoon.) 

(4) High-risk employees, e.g., those 
closest to the source of contaminant 
generation, shall receive personal 
monitoring sufficient to characterize 
employee exposure. 
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(i) Informational programs—(1) 
General. As part of the safety and 
health program required in paragraph 
(b)(1) of this section, the employer shall 
develop and implement a site safety and 
health plan meeting the requirements of 
paragraph (i)(2) of this section for each 
hazardous waste operation. 

(2) Site safety and health plan. The 
site safety and health plan, which shall 
be available on the site for inspection by 
employees, their designated 
representatives, and OSHA personnel, 
shall address the safety and health 
hazards of each phase of site operation 
and include the requirements and 
procedures for employee protection. 

(i) The site safety and health plan, as 
a minimum, shall address the following: 

(A) Names of key personnel and 
alternates responsible for site safety and 
health and appointment of a site safety 
and health officer. 

(B) A safety and health risk analysis 
for each site task and operation. 

(C) Employee training assignments. 

(D) Personal protective equipment to 
be used by employees for each of the 
site tasks and operations being 
conducted. 

(E) Medical surveillance requirements. 

(F) Frequency and types of air 
monitoring, personnel monitoring, and 
environmental sampling techniques and 
instrumentation to be used. Methods of 
maintenance and calibration of 
monitoring and sampling equipment to 


- be used. 


(G) Site control measures. 

(H) Decontamination procedures. 

(I) Site’s standard operating 
procedures. 

(j) A contingency plan meeting the 
requirements of paragraphs (1)(1) and 
(1)(2) of this section for safe and 
effective responses to emergencies 
including the necessary PPE and other 
equipment. 

(K) Confined space entry procedures. 
(ii) Pre-entry briefings shall be held 
prior to initiating any site activity and at 
such other times as necessary to ensure 
that employees are apprised of the site 
safety and health plan and that it is 

being followed. 

(iii) Inspections shall be conducted by 
the site safety and health officer or, in 
the absence of that individual, another 
individual acting on behalf of the 
employer as necessary to determine the 
effectiveness of the site safety and 
health plan. Any deficiencies in the 
effectiveness of the site safety and 
health plan shall be corrected by the 
employer. 

(j) Handling drums and containers— 
(1) Generai. (i) Drums and containers 
used during the clean-up shall meet the 
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appropriate DOT, OSHA, and EPA 
regulations for the wastes that they 
contain. 

(ii) Drums and containers shall be 
inspected and their integrity shall be 
assured prior to being moved. Drums or 
containers that cannot be inspected 
before being moved because of 
inaccessible storage conditions shall be 
moved to an accessible location and 
inspected prior to further handling. 

(iii) Unlabeled drums and containers 
shall be considered to contain 
hazardous substances and handled 
accordingly until the contents are 
positively identified and labeled. 

(iv) Site operations shall be organized 
to minimize the amount of drum or 
container movement. 

(v) Prior to movement of drums or 
containers, all employees exposed to the 
transfer operation shall be warned of 
the potential hazards associated with 
the contents of the drums or containers. 

(vi) U.S. Department of Transportation 
specified salvage drums or containers 
and suitable quantities of proper 
absorbent shall be kept available and 
used in areas where spills, leaks, or 
ruptures may occur. 

(vii) Where major spills may occur, a 
spill containment program shall be 
implemented to contain and isolate the 
entire volume of the hazardous 
substance being transferred. 

(viii) Drums and containers that 
cannot be moved without rupture, 
leakage, or spillage shall be emptied into 
a sound container using a device 
classified for the material being 
transferred. 

(ix) A ground-penetrating system or 
other type of detection system or device 
shall be used to estimate the location 
and depth of drums or containers. 

(x) Soil or covering material shall be 
removed with caution to prevent drum 
or container rupture. 

(xi) Fire extinguishing equipment 
meeting the requirements of 29 CFR Part 
1910, Subpart L shall be on hand and 
ready for use to control small fires. 

(2) Opening drums and containers. 
The following procedures shall be 
followed in areas where drums or 
containers are being opened: 

(i) Where an airline respirator system 
is used, connections to the bank of air 
cylinders shall be protected from 
contamination and the entire system 
shall be protected from physical 
damage. 

(ii) Employees not actually involved in 
opening drums or containers shall be 
kept a safe distance from the drums or 
containers being opened. 

(iii) If employees must work near or 
adjacent to drums or containers being 
opened, a suitable shield that does not 


interfere with the work operation shall 
be placed between the employee and 
the drums or containers being opened to 
protect the employee in case of 
accidental explosion. 

(iv) Controls for drum or container 
opening equipment, monitoring 
equipment, and fire suppression 
equipment shall be located behind the 
explosion-resistant barrier. 

(v) Material handling equipment and 
hand tools shall be of the type to 
prevent sources of ignition. 

(vi) Drums and containers shall be 
opened in such a manner that excess 
interior pressure will be safely relieved. 
If pressure cannot be relieved from a 
remote location, appropriate shielding 
shall be placed between the employee 
and the drums or containers to reduce 
the risk of employee injury. 

(vii) Employees shall not stand upon 
or work from drums or containers. 

(3) Electrical material handling 
equipment. Electrical material handling 
equipment used to transfer drums and 
containers shall: 

(i) Be positioned and operated to 
minimize sources of ignition related to 
the equipment from igniting vapors 
released from ruptured drums or 
containers, or 

(ii) Meet the requirements of 29 CFR 
1910.307 and be of the appropriate 
electrical classification for the materials 
being handled. 

(4) Radioactive wastes. Drums and 
containers-containing radioactive 
wastes shall not be handled until such 
time as their hazard to employees is 
properly assessed. 

(5) Shock sensitive wastes. 


Caution: Shipping of shock sensitive 
wastes may be prohibited under U.S. 
Department of Transportation regulations. 
Employers and their shippers should refer to 
49 CFR 173.21 and 173.50. 


As a minimum, the following special 
precautions shall be taken when drums 
and containers containing or suspected 
of containing shock-sensitive wastes are 
handled: 

(i) All non-essential employees shall 
be evacuated from the area of transfer. 

(ii) Material handling equipment shall 
be provided with explosive containment 
devices or protective shields to protect 
equipment operators from exploding 
containers. 

(iii) An employee alarm system 
capable of being perceived above 
surrounding light and noise conditions 
shall be used to signal the 
commencement and completion of 
explosive waste handling activities. 

(iv) Continuous communications (i.e., 
portable radios, hand signals, 
telephones, as appropriate) shall be 
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maintained between the employee-in- 
charge of the immediate handling area 
and the site safety officer or command 
post until such time as the handling 
operation is completed. Communication 
equipment or methods that could cause 
shock sensitive materials to explode 
shall not be used. 

(v) Drums and containers under 
pressure, as evidenced by bulging or 
swelling, shall not be moved until such 
time as the cause for excess pressure is 
determined and appropriate 
containment procedures have been 
implemented to protect employees from 
explosive relief of the drum. 

(vi) Drums and containers containing 
packaged laboratory wastes shall be 
considered to contain shock-sensitive or 
explosive materials until they have been 
characterized. 

(6) Laboratory waste packs. In 
addition to the requirements of 
paragraph (j)(5) of this section, the 
following precautions shall be taken, as 
a minimum, in handling laboratory 
waste packs (lab packs): 

(i) Lab packs shall be opened only 
when necessary and then only by an 
individual knowledgeable in the 
inspection, classification, and 
segregation of the containers within the 
pack according the hazards of the 
wastes. 

(ii) If crystalline material is noted on 
any container, the contents shall be 
handled as a shock-sensitive waste until 
the contents are identified. 

(7) Sampling drums and containers. 
Sampling of containers and drums shall 
be done in accordance with a sampling 
procedure which is part of the site 
safety and health plan developed for 
and available to employees and others 
at the specific worksite. 

(8) Shipping and transport. (i) Drums 
and containers shall be identified and 
classified prior to packaging for 
shipment. 

(ii) Drum or container staging areas 
shall be kept to the minimum number 
necessary to safely identify and classify 
materials and prepare them for 
transport. 

(iii) Staging areas shall be provided 
with adequate access and egress routes. 

(iv) Bulking of hazardous wastes shall 
be permitted only after a thorough 
characterization of the materials has 
been completed. 

(9) Tank and vault procedures. (i) 
Tanks and vaults containing hazardous 
substances shall be handled in a manner 
similar to that for drums and containers, 
taking into consideration the size of the 
tank or vault. 

(ii) Appropriate tank or vault entry 
procedures meeting paragraph 





Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Rules and Regulations 


(i)(2)(i)(K) of this section shall be 
followed whenever employees must 
enter a tank or vault. 

(k) Decontamination. (1) A 
decontamination procedure shall be 
developed, communicated to employees 
and implemented before any employees 
or equipment may enter areas on site 
where potential for exposure to 
hazardous substances exists. 

(2) Standard operating procedures 
shall be developed to minimize 
employee contact with hazardous 
substances or with equipment that has 
contacted hazardous substances. 

(3) Decontamination shall be 
performed in areas that will minimize 
the exposure of uncontaminated 
employees or equipment to 
contaminated employees or equipment. 

(4) All employees leaving a 
contaminated area shall be 
appropriately decontaminated; all 
clothing and equipment leaving a 
contaminated area shall be 
appropriately disposed of or 
decontaminated. 

(5) Decontamination procedures shall 
be monitored by the site safety and 
health officer to determine their 
effectiveness. When such procedures 
are found to be ineffective, appropriate 
steps shall be taken to correct any 
deficiencies. 

(6) All equipment and solvents used 
for decontamination shall be 
decontaminated or disposed of properly. 


(7) Protective clothing and equipment 


shall be decontaminated, cleaned, 
laundered, maintained or replaced as 
needed to maintain their effectiveness. 

(8) Impermeable protective clothing 
which contacts or is likely to have 
contacted hazardous substances shall 
be decontaminated before being 
removed by the employee. _. 

(9) Employees whose non- 
impermeable clothing becomes wetted 
with hazardous substances shall 
immediately remove that clothing and 
proceed to shower. The clothing shall be 
disposed of or decontaminated before it 
is removed from the work zone. 

(10) Unauthorized employees shall not 
remove protective clothing or equipment 
from change rooms. 

(11) Commercial laundries or cleaning 
establishments that decontaminate . 
protective clothing or equipment shall 
be informed of the potentially harmful 
effects of exposures to hazardous 
substances. 

(12) Where the decontamination 
procedure indicates a need for showers 
and change rooms, they shall be 
provided and meet the requirements of 
29 CFR 1910.141. 

(I) Emergency response—(1) General. 
(i) An emergency response plan shall be 


developed and implemented to handle 
anticipated on-site emergencies prior to 
the commencement of hazardous waste 
operations. Emergency response 
activities to all other hazardous waste 
operations shall follow an emergency 
response plan meeting the requirements 
of this section. 

(ii) Elements of an emergency 
response plan. The employer shall 
develop an emergency response plan for 
on-site and off-site emergencies which 
shall address, as a minimum, the 
following: 

(A) Pre-emergency planning. 

(B) Personnel roles, lines of authority, 
training, and communication. 

(C) Emergency recognition and 
prevention. 

(D) Safe distances and places of 


e. 

(E) Site security and control. 

(F) Evacuation routes and 
procedures. 

(G) Decontamination. 

(H) Emergency medical treatment 
and first aid. 

(I) Emergency alerting and response 
procedures. 

(J) Critique of response and follow- 


up. 

(K) PPE and emergency equipment. 

(2) On-site emergency response—({i) 
Training. Training for site emergency 
response shall be conducted in 
accordance with paragraph (e) of this 
section. 

(ii) Procedures for handling site 
emergency incidents. (A) In addition to 
the elements for the emergency response 
plan required in paragraph (1)(1)(ii) 
above, the following elements shall be 
included for site emergency response 
plans: 

(1) Site topography, layout, and 
prevailing weather conditions. 

(2) Procedures fur reporting incidents 
to local, state, and federal governmental 
agencies. 

(B) The site emergency response plan 
shall be a separate section of the Site 
Safety and Health Plan. 

(C) The site emergency response plan 
shall be compatible and integrated with 
the disaster, fire and/or emergency 
response plans of local, state, and 
federal agencies. 


(D) The site emergency response plan . 


shall be rehearsed regularly as part of 
the overall training program for site 
operations. 

(E) The site emergency response plan 
shall be reviewed periodically and, as 
necessary, be amended to keep it 
current with new or changing site 
conditions or information. 

(F) An employee alarm system shall 
be installed in accordance with 29 CFR . 
1910.165 to notify employees of an on- 


45669 


site emergency situation, to stop work 
activities if necessary, to lower 
background noise in order to speed 
communication, and to begin emergency 
procedures. 

(G) Based upon the information 
available at time of the emergency, the 
employer shall evaluate the incident and 
the site response capabilities and 
proceed with the appropriate steps to 
implement the on-site emergency 
response plan. 

(3) Off-site emergency response—{i) 
Training. Training for handling 
emergency responses involving 
hazardous substances shall be 
conducted on a monthly basis and shall 
be at least 24 hours annually. The 
training shall include as a minimum — 
recognition of hazards, selection, care, 
and use of personal protective 
equipment and safe operating 
procedures to be used at the incident 
scene. 

(ii) Procedures for handling off-site 
emergency incidents. (A) The senior 
officer responding to an incident 
involving a hazardous substance or 
waste shall establish an Incident 
Command System (ICS). All emergency 
responders and their communications 
shall be coordinated and controlled 
through the individual in charge of the 
ICS. 

(B) The individual in charge of the ICS 
shall identify, to the extent possible, all 
hazardous substances or conditions 
present. 

(C) Based on the hazardous 
substances and/or conditions present, 
the individual in charge of the ICS shall 
implement appropriate emergency 
operations, and assure that the personal 
protective equipment worn is 
appropriate for the hazards to be 
encountered. However, personal 
protective equipment shall meet, at a 
minimum, the criteria contained in 29 
CFR 1910.156(e) when worn while 
performing fire fighting operations 
beyond the incipient stage. 

(D) Self-contained breathing 
apparatus shall be worn at all times 
during emergency operations involving 
exposure to hazardous substances or 
health hazards. After October 18, 1988 
only positive pressure self-contained 
respirators shall be used. 

(E) The individual in charge of the ICS 
shall limit the number of emergency 
response personnel at the emergency 
site to those who are actively 
performing emergency operations. 
However, operations in hazardous areas 
shall be performed using the buddy 
system in groups of two or more. 

(F) Back-up personnel shall be 
standing by with equipment ready to 
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provide assistance or rescue. Qualified 
basic life support personnel, as a 
minimum, shall also be standing by with 
medical equipment and transportation 
capability. 

(G) The individual in charge of the ICS 
shall designate a safety officer, who is 
knowledgeable in fire fighting or rescue 
operations and hazardous substance 
handling procedures, with specific 
responsibility to identify and evaluate 
hazards and to provide direction with 
respect to the safety of operations for 
the emergency at hand. 

(H) When activities are judged by the 
safety officer to be unsafe and/or to 
involve an imminent danger condition, 
the safety officer shall have the 
authority to alter, suspend, or terminate 
those activities. The safety officer shall 
immediately inform the individual in 
charge of the ICS of any actions taken to 
correct these hazards at an emergency 
scene. 

(I) After emergency operations have 
terminated, the individual in charge of 
the ICS shall implement appropriate 
decontamination procedures. 

(4) Hazardous materials teams 
(HAZMAT}. (i) Employees who are 
members of the HAZMAT team, 
employees designated by the employer 
to plug, patch or otherwise temporarily 
control or stop leaks from containers 
which hold hazardous substances or 
health hazards shall be given training in 
accordance with paragraph (1)(3) of this 
section that includes the care and use of 
chemical protective clothing and 
procedures to be followed when 
working on leaking drums, containers, 
tanks, or bulk transport vehicles. 

(ii) Members of HAZMAT teams shall 
receive an annual physical examination 
by a licensed physician and be provided 
medical surveillance as required in 
paragraph (f) of this section. 

(iii) Personal protective clothing and 
equipment to be used by HAZMAT team 
members shall meet the requirements of 
paragraph (g) of this section. 

(iv) Approved self-contained 
compressed air breathing apparatus may 
be used with approved cylinders from 
other approved self-contained 
compressed air breathing apparatus 
provided that such cylinders are of the 
same capacity and pressure rating. All 
compressed air cylinders used with self- 
contained breathing apparatus shall 
meet U.S. Department of Transportation 
and National Institute for Occupational 
Safety and Health criteria. 

(5) Post-emergency response 
operations. Upon completion of the 
emergency response, if it is determined 
that it is necessary to remove hazardous 
substances, health hazards and 
materials contaminated with them such 


as contaminated soil or other elements 
of the natural environment, then such 
operations shall meet all the 
requirements of paragraphs (b) through 
(n) of this section. 

(m) ///umination. Work areas shall be 
lighted to not less than the minimum 
illumination intensities listed in Table 
H-102.1 while any work is in progress: 


TABLE H-102.1.—MINIMUM ILLUMINATION 
INTENSITIES IN FOOT-CANDLES 


(n) Sanitation at temporary 
workplaces—{1) Potable water. (i) An 
adequate supply of potable water shall 
be provided on the site. 

(ii) Portable containers used to 
dispense drinking water shall be 
capable of being tightly closed, and 
equipped with a tap. Water shall not be 
dipped from containers. 

(iii) Any container used to distribute 
drinking water shall be clearly marked 
as to the nature of its contents and not 
used for any other purpose. 

(iv) Where single service cups (to be 
used but once) are supplied, both a 
sanitary container for the unused cups 
and a receptacle for disposing of the 
used cups shall be provided. 

(2) Nonpotable water. (i) Outlets for 
nonpotable water, such as water for 
industrial or firefighting purposes shall 
be identified to indicate clearly that the 
water is unsafe and is not to be used for 
drinking, washing, or cooking purposes. 

(ii) There shall be no cross- 
connection, open or potential, between a 
system furnishing potable water and a 
system furnishing nonpotable water. 

(3) Toilets facilities. (i) Toilets shall 
be provided for employees according to 
Table H-102.2. 


TABLE H-102.2.—TOILET FACILITIES 


200. 40 
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TABLE H-102.2.—TOILET FACILITIES— 
Continued 


Number of employees Minimum number of facilities 


..-.| One toilet seat and 1 urinal per 
50 employees. . 


(ii) Under temporary field conditions, 
provisions shall be made to assure not 
less than one toilet facility is available. 

(iii) Hazardous waste sites, not 
provided with a sanitary sewer, shall be 
provided with the following toilet 
facilities unless prohibited by local 
codes: 

(A) Privies; 

(B) Chemical toilets; 

(C) Recirculating toilets; or 

(D) Combustion toilets. 

{iv) The requirements of this 
paragraph for sanitation facilities shall 
not apply to mobile crews having 
transportation readily available to 
nearby toilet facilities. 

(4) Food handling. All employees’ food 
service facilities and operations shall 
meet the applicable laws, ordinances, 
and regulations of the jurisdictions in 
which they are located. 

(5) Temporary sleeping quarters. 
When temporary sleeping quarters are 
provided, they shall be heated, 
ventilated, and lighted. 

(6) Washing facilities. The employer 
shall provide adequate washing 
facilities for employees engaged in 
operations where hazardous substances 
may be harmful to employees. Such 
facilities shall be in near proximity to 
the worksite, within controlled access 
work zones and shall be so equipped as 
to enable employees to remove 
hazardous substances. 

(0) Certain Operations Conducted 
under the Resource Conservation and 
Recovery Act of 1976 (RCRA). 
Employers conducting operations 
specified in paragraph (g)(2)(iii) of this 
section shall: 

(1) Implement a hazard 
communication program meeting the 
requirements of 29 CFR 1910.1200; 

(2) Implement a medical surveillance 
program meeting the requirements of 
paragraph (f) of this section; 

(3) Develop and implement a safety 
and health program for employees 
involved in hazardous waste operations. 
The program shall be designed to 
identify, evaluate and control safety and 
health hazards and provide for 
emergency response to their facilities for 
the purpose of employee protection; 

(4) Develop and implement a 
decontamination procedure in 
accordance with paragraph (k) of this 
section, and 
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(5) Develop and implement a training 
program for employees involved with 
hazardous waste operations to enable 
each employee to perform their assigned 
duties and functions in a safe and 


healthful manner so as not to endanger — 


themselves or other employees. The 
initial training shall be for 24 hours and 
refresher training shall be for eight 
hours annually. 

(p) Start-up dates—(1) Training and 
medical provisions. Initial training and 
medical surveillance as specified by 
paragraph (e) and (f) of this section shall 
be commenced on the effective date of 
this standard, and be fully implemented 
as soon as possible but no later than 
March 16, 1987. Employees may 
continue in their work assignments until 
March 16, 1987 though training and 
medical examinations have not been 
completed so long as all feasible 
training and examinations have been 
completed. 

(2) Safety and health program. The 
employer shall develop and implement a 
safety and health program as required 
by paragraph (b)(1) of this section as 
soon as is feasible and have it 
completed and implemented no later 
than March 16, 1987, 

(3) Engineering controls, work 
practices, and personal protective 
equipment. (i) The engineering controls, 
work practices and personal protective 
equipment required by paragraph (g)(2) 
of this section shall be implemented as 
soon as feasible and implementation 
shall be completed no later than March 
16, 1987. 

(ii) The engineering controls, work 
practices and personal protective 
equipment required by paragraph (g)(1) 
of this section are existing requirements 
of other OSHA standards and continues 
to be required from the effective date of 
this standard. 

(4) Site safety and health plan. The 
site safety and health plan required by 
paragraph (i)(2) of this section shall be 
completed as soon as feasible but no 
‘later than February 16, 1987. 

_ (5) Certain operations conducted 
under RCRA. The requirements 
specified by paragraph (0) of this section 
shall be instituted by March 16, 1987. 

(6) Other requirements. Requirements 
of this standard which do not have a 
separate start-up date and have not 
been required by other OSHA standards 
shall be carried out from the effective 
date of.this standard. 

(7) New operations. Operations 
covered by this section which are 
started after March 16, 1987, shall be in 
compliance with this section from the 
start of their operation. 


Appendices to § 1910.120—Hazardous Waste 
Operations and Emergency Response 


Note.—The following appendices.serve as 
non-mandatory guidelines to assist 
employees and employers in complying with 
the appropriate requirements of this section. 


Appendix A—Personal Protective. Equipment 
Test Methods 


This appendix sets:forth the non- 
mandatory examples of tests which may be 
used to evaluate compliance with paragraphs 
1910.120(g)(4) (ii) and (iii). Other tests and 
other challenge agents may. be used to 
evaluate compliance. 


A. Fully-Encapsulated Suit Pressure Test 
1.0—Scope 


1.1 This practice measures the ability of a 
gas tight totally-encapsulating chemical 
protective suit material, seams, and closures 
to maintain a fixed positive pressure. The 
results of this practice allow the gas tight 
integrity of a total-encapsulating chemical 
protective suit to be evaluated. 

1.2 Resistance of the suit materials to 
permeation, penetration, and degradation by 
specific hazardous substances is not 
determined by this test. method. 


2.0—Description of Terms 


2.1 Totally-encapsulated chemical 
protective suit (TECP suit)—A full body 
garment which is constructed of protective 
clothing materials; covers the wearer's torso, 
head, arms, and legs; may cover the wearer's 
hands and feet with tightly attached gloves 
and boots; completely encloses the wearer by 
itself or in combination with the wearer's 
respiratory equipment, gloves, and bocts. 

2.2 Protective clothing material—Any 
material or combination of materials used in 
an item of clothing for the purpose of 
isolating parts of the body from direct contact 
with a potentially hazardous liquid or 
gaseous chemicals. 

2.3 “Gas tight"—for the purpose of this 
practice the limited flow of a gas under 
pressure from the inside of a TECP suit to 
atmosphere at a prescribed pressure and time 
interval. 

2.4 “Shall"—This term indicates a 
mandatory requirement. 

2.5 “Should”—This term indicates a 
recommendation or that which is advised but 
not required. 

2.6 “May”—This term is used to state a 
permissive use or an alternative method to a 
specific requirement. 


3.0—Summary of Practice 


3.1 The TECP suit is visually inspected 
and modified for the test. The test apparatus 
is attached to the suit to permit inflation to 
the pre-test suit expansion pressure for 
removal of suit wrinkles and creases. The 
pressure is lowered to the test pressure and 
monitored for three minutes. If the pressure 
drop-is excessive, the TECP suit fails the tests 
and is removed from service. After leak 
location and repair the test is repeated. 


4.0—Required Supplies 


4.1 Source of compressed air, 
4.2 Test apparatus for suit testing 
including a pressure measurement device 
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with a sensitivity of.at least % inch water 
gauge. 

4.3. Vent valve closure plugs or sealing 
tape. 

44 Soapy water solution and soft brush. 

4.5 Stop watch or appropriate timing 
device. 
5.0—Safety Precautions 

5.1. Care shall be taken to provide the 
correct pressure safety devices required for 
the source of compressed air used. 


6.0—Test Procedure 


6.1 ' Prior to each test, the tester shall 
perform a visual inspection of the suit. Check 
the suit for seam integrity by visually 
examining the seams and gently pulling on 
the seams. Ensure that all air supply lines, 
fittings, visor, zippers, and valves are secure 
and show no signs of deterioration. 

6.1.1 Seal off the vent valves along with 
any other normal inlet or exhaust points 
(such as umbilical air line fittings or face 
piece opening) with tape or other appropriate 
means (caps, plugs, fixture, etc.). Care should 
be exercised in the sealing process not to 
damage any of the suit components. 

6.1.2 - Close all closure assemblies. 

6.1.3 Prepare the suit for inflation by 
providing an improvised connection point or 
the suit for connecting an airline. Attach the 
pressure test apparatus to the suit to permit 
suit inflation from a compressed air source 
equipped with a pressure indicating regulator. 
The leak tightness of the pressure test 
apparatus should be tested before and after 
each test by closing off the end of the tubing 
attached to the suit and assuring a pressure 
of three inches water gauge for three minutes 
can be maintained. If a component is 
removed for the test, that component shall be 
replaced and a second test conducted with 
another component removed to permit a 
complete tests of the ensemble. 

6.1.4 The pre-test expansion pressure (A) 
and the suit test pressure (B) shall be 
supplied by the suit man:facturer but in no 
case shall they be less than; A=3 inches 
water gauge and B=2 inches water gauge. 
The ending suit pressure (C) shall be no less 
than 80% (%s) of the test pressure (B); j.e., the 
pressure drop shall not exceed 20% (¥%) of the 
test pressure (B). 

6.1.5 Inflate the suit until the pressure 
inside is equal to pressure “A”, the pre-test 
expansion suit pressure. Allow at least one 
minute to fill out the wrinkles in the suit. 
Release sufficient air to reduce the suit 
pressure to pressure “B”, the suit test 
pressure. Begin timing. At the end of three 
minutes, record the suit pressure as pressure 
“C,” the ending suit pressure. The difference 
between the suit test pressure and the ending 
suit test pressure (B—C) shall be defined as 
the suit pressure drop. 

6.1,6 . If-the suit pressure drop is more than 
20 percent (¥%) of the suit test pressure B 
during the three minute test period, the suit 
fails the test and shall be removed from 
service. 
7.0—Retest Procedure 

7.1 If the suit fails the test check for leaks 


by inflating the suit to pressure A and 
brushing or wiping the entire suit (including 
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seams, closures, lens gaskets, glove-to-sleeve 
joints, etc.) with a mild soap and water . 
solution. Observe the suit for the formation of 
soap bubbles, which is an indication of a 
leak. Repair all identified leaks. 

"7.2 ‘Retest the TECP suit as outlined in 
Test procedure 6.0. 


8.0—Report 


8.1 Each TECP suit tested by this practice 
shall have the following information 
recorded: 

8.1.1 Unique identification number 
identifying brand name, date of purchase, 
material of construction, and unique fit 
features; e.g., special breathing apparatus. 

8.1.2 The actual values for test pressures, 
A, B, and C shall be recorded along with the 
specific. observation times. If the ending 
pressure (C) is less than 80% of the test 
pressure (B) the suit shall be identified as 
failing the test. When possible, the specific 
leak location shall be identified in the test 
records. Retest pressure data shall be 
recorded as an additional test. 

8.1.3 The source of the test apparatus 
used shall be identified and the sensitivity of 
the pressure gauge shall be recorded. 

8.1.4" Records shall be kept for each 
pressure test even if repairs are being made 
at the test location. 

Caution 

Visually inspect all parts of the suit to be 
sure they are positioned correctly and 
secured tightly before putting the suit back 
into service. Special care should be taken to 
examine each exhaust valve to make sure it 
is not blocked. 

Care should also be exercised to assure 
that the inside and outside of the suit is 
completely dry before it is put into storage. 


B. Fully-Encapsulated Suit Qualitative Leak 
Test 


1.0—Scope 


1.1 This practice semi-qualitatively tests 
gas tight totally-encapsulating chemical 
protective suit integrity by detecting inward 
leakage of ammonia vapor. Since no 
modifications are made to the suit to carry 
out this test, the results from this practice 
provide a realistic test for the integrity of the 
entire suit. 

1.2. Resistance of the suit materials to 
permeation, penetration, and degradation is 
not determined by this test method. 


2.0—Description of Terms 


2.1 Totally-encapsulated chemical 
protective suit (TECP suit)—A full body 
garment which is constructed of protective 
clothing materials; covers the wearer's torso, 
head, arms, and legs; may cover the wearer's 
hands and feet with tightly attached gloves 
and boots; completely encloses the wearer by 
itself or in combination with the wearer's 
respiratory equipment, gloves, and boots. 

2.2 Protective clothing material—Any 
material or combination of materials used in 
an item of clothing for the purpose of 
isolating parts of the body from direct contact 
with a potentially hazardous liquid or 
gaseous chemicals. 

2.3 “Gas tight"—for the purpose of this 
practice the limited flow of a gas under 
pressure from the inside of a TECP suit to 


atmosphere at a prescribed pressure and. time 
interval. , 

2.4 “Shall"—This term indicates a 
mandatory requirement. 

2.5. “Should"—This term indicates a 
recommendation or that:which is advised but 
not required. : 

2.6 “May"—This term is used to-state @ 
permissive:use or an alternative method to a 
specific requirement. 

2.7. Intrusion Coefficient—A number 
expressing the level of protection provided by 
a gas tight totally-encapsulating chemical 
protective suit. The intrusion coefficient is 
calculated by dividing the test room 
challenge agent concentration by the 
concentration of challenge agent found inside 
the suit. The accuracy of the intrusion 
coefficient is dependent on the challenge 
agent monitoring methods. The larger the 
intrusion coefficient the greater the protection 
provided by the TECP suit. 


3.0—Summary of Recommended Practice 


3.1. The-volume of ammonia solution 
required to generate the test atmosphere is 
determined using the directions outlined in 
6.1. The suit is donned by a person wearing 
the appropriate respiratory equipment 
(normally a self-contained breathing 
apparatus) and worn inside the enclosed test 
room. The ammonia solution is taken by the 
suited individual into the test room and 
poured into an open plastic pan. A two- 
minute evaporation period is observed before 
the test room concentration is measured 
using a high range ammonia length of stain 
detector tube. When the ammonia reaches a 
concentration of between 1000 and 1200 ppm, 
the suited individual starts a standardized 
exercise protocol to stress and flex the suit. 
After this protocol is completed the test room 
concentration is measured again. The suited 
individual exits the test room and his stand- 
by person measures the ammonia 
concentration inside the suit using a low 
range ammonia length of stain detector tube 
or other more sensitive ammonia detector. A 
stand-by person is required to observe the 
test individual during the test procedure, aid 
the person in donning and doffing the TECP 
suitand monitor the suit interior. The 
intrusion coefficient of the suit can be 
calculated by dividing the average test area 
concentration by the interior suit 
concentration. A colorimetric indicator strip 
of bromophenol blue is placed on the inside 
of the suit face piece lens so that the suited 
individual is able to detect a color change 
and know if the suit has a significant leak. If 
a color change is observed the individual 
should leave the test room immediately. 
4.0—Required Supplies 

4.1 A supply of concentrated ammonia (58 
percent ammonium hydroxide by weight). 

4.2 A supply of bromophenol/blue 
indicating paper, sensitive to 5-10 ppm 
ammonia or greater over a two-minute period 
of exposure. 

4.3 A supply of high range (0.5-10 volume 
percent) and low range (5-700 ppm) detector 
tubes for ammonia and the corresponding 
sampling pump. More sensitive ammonia 
detectors can be substituted for the low range 
detector tubes to improve the sensitivity of 
this practice. 
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44 Aplastic pan (PVC) at least 12”:14":1” 
and a half pint-plastic container (PVC) with 
tightly closing lid. 

4.5 . Volumetric measuring device of at 
least 50 milliliters in volume with an 
accuracy of at least +1 milliliters. 


5.0—Safety Precautions 


5.1. Concentrated ammonia is a corrosive 
volatile liquid requiring eye, skin, and 
respiratory protection. 

5.2 Since the threshold limit value for 
ammonia is 25 ppm, only persons wearing the 
appropriate respirator protection shall be in 
the chamber. Normally only.the person 
wearing the total-encapsulating suit will be 
inside the chamber. A stand-by person shall 
have a self-contained breathing apparatus, or 
equivalent breathing apparatus, available to 
enter the test area should the suited 
individual need assistance. 

5.3- A method to monitor the suited 
individual must be used during this test. 
Visual contact is the simplest but other 
methods using communication devices are 
acceptable. 

5.4 The test room shall be large enough to 
allow the exercise protocol tobe carried out 
and ventilated to allow for easy exhaust of 
the ammonia test atmosphere after the test(s) 
are completed. 

5.5 Individuals shall be medically 
screened for the use of respiratory protection 
and checked for allergies to ammonia before 
participating in this test procedure. 


6.0—Test Procedure 


6.1.1 Measure the test area to the nearest 
foot and calculate its volume in cubic feet. 
Multiply the test area volume by 0.2 
milliliters of ammonia per cubic foot of test 
area volume to determine the approximate 
volume of ammonia required to generate 1000 
ppm in the test area. 

6.1.2 Measure this volume from the supply 
of concentrated ammonia and place it into a 
closed plastic container. 

6.1.3 Place the jar, several high range 
ammonia detector tubes and the pump in the 
clean test pan and locate it near the test area 
entry door so that.the suited individual has 
easy access to these supplies. : 

6.2.1 In anon-contaminated atmosphere, 
open a presealed ammonia indicator strip 
and fasten one end of the strip to the inside 
of suit face shield lens where it can be seen 
by the wearer. Care shall be taken not to 
contaminate the detector part of the indicator 
paper by touching it. A small piece of 
masking tape or equivalent should be used to 
attach the indicator strip to the interior of the 
suit face shield. 

6.2.2 - If problems are encountered with - 
this method of attachment the indicator strip 
can be attached to the outside of the 
respirator face piece being used during the 
test, assuming the face piece is worn within 
the TECP suit. ; 

6.3 Don the respiratory protective device 
normally used with the suit; and then don the 
TECP suit to be tested. Check to be sure all 
openings which are intended to be sealed 
(zippers, gloves, etc.) are completely sealed. 
DO NOT, however, plug off any venting 
valves. 
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6.4 Step into the enclosed test room such 
as a Closet, bathroom, or test booth, equipped 
with an exhaust fan. No air should be 
exhausted from the chamber during the test 
because this will dilute the ammonia 
challenge concentrations. 

6.5 Open the container with the pre- 
measured volume of ammonia within the 
enclosed test room, and pour the liquid into 
the empty plastic test pan. Wait two minutes 
to allow for adequate volatilization of the 
ammonia. A small mixing fan can be used 
near the evaporation pan to increase the 
evaporation rate of ammonia. 

6.6 After. two minutes a determination of 
the ammonia concentration within the 
chamber should be made using the high range 
colorimetric detector tube. A concentration of 
1000 ppm ammonia or greater shall be 
generated before the exercises are started. 

6.7 To test the integrity of the suit the 
following four minute exercise protocol 
should be followed: 

6.7.1 Raising the arms above the head 
with at least 15 raising motions completed in 
one minute. 

6.7.2 Walking in place for one minute with 
at least 15 raising motions of each leg in a 
one-minute period. 

6.7.3 Touching the toes with a least 10 
complete motions of the arms from above the 
head to touching of the toes in a one-minute 
period. 

6.7.4 Deep knee bends with at least 10 
complete standing and squatting motions in a 
one-minute period. 

6.8 At any time during the test should the 
colorimetric indicating paper change colors 
the test should be stopped and section 6.10 
and 6.12 initiated. 

6.9 After completion of the test exercise, 
the test area concentration should be 
measured again using the high range 
colorimetric detector tube. 

6.10 Exit the test area. 

6.11 The opening created by the suit 
zipper or other appropriate suit penetration 
should be used to determine the ammonia 
concentration in the suit with the low range 
length of stain detector tube or other 
ammonia monitor. The internal TECP suit air 
should be sampled far enough from the 
enclosed test area to prevent a false 
ammonia reading. 

6.12 After completion of the measurement 
of the suit interior ammonia concentration 
the test is concluded and the suit is doffed 
and the respirator removed. 

6.13 The ventilating fan for the test room 
should be turned on and allowed to run for 
enough time to remove the ammonia gas. 

6.14. Any detectable ammonia in the suit 
interior (5 ppm NHsg or more for the length of 
stain detector tube) indicates the suit fails the 
test. When other ammonia detectors are 
used, a lower level of detection is possible 
and it should be specified as the pass fail 
criteria. 

6.15 By following this practice an 
intrusion coefficient of approximately 200 or 
more can be measured with the suit in a 
completely operational condition. 


7.0—Retest Procedures 


7.1 If the suit fails this-test check for leaks 
by following the pressure test in test A 
above. 


7.2 Retest the TECP suit as outlined in the 
test procedure 6.0. 


8.0—Report 


8.1. Each gas tight totally-encapsulating 
chemical protective suit tested by this 
practice shall have the following information 
recorded. 

8.1.1 Unique identification number 
identifying brand name, date of purchase, 
material of construction, and unique suit 
features; e.g., special breathing apparatus. 

8.1.2 General description of test room 
used for test. i 

8.1.3 Brand name and purchase date of 
ammonia detector strips. 

8.1.4 Brand name, sampling range, and 
expiration date of the length of stain 
ammonia detector tubes. The brand name 
and model of the sampling pump should also 
be recorded. If another type of ammonia 
detector is used, it should be identified along 
with its minimum detection limit for 
ammonia. 

8.1.5 Actual test results shall list the two 
test area concentrations, their average, the 
interior suit concentration, and the calculated 
intrusion coefficient. Retest data shall be 
recorded as an additional test. 

8.2 The evaluation of the data shall be 
specified as “suit passed” or “suit failed” and 
the date of the test. Any detectable ammonia 
(5 ppm or greater for the length of stain 
detector tube) in the suit interior indicates the 
suit fails this test. When other ammonia 
detectors are used, a lower level of detection 
is possible and it should be specified as the 
pass fail criteria. 


Caution 


Visually inspect all parts of the suit to be 
sure they are positioned correctly and 
secured tightly before putting the suit back 
into service. Special care should be taken to 
examine each exhaust valve to make sure it 
is not blocked. 

Care should also be exercised to assure 
that the inside and outside of the suit is 
completely dry before it is put into storage. 


Appendix B—General Description and 
Discussion of the Levels of Protection and 
Protective Gear 


This appendix sets forth information about 
personal protective equipment (PPE) 
protection levels which may be used to assist 
employers in complying with the PPE 
requirements of this section. 

As required by the standard, PPE must be 
selected which will protect employees from 
the specific hazards which they are likely to 
encounter during their work on-site. 

Selection of the appropriate PPE is a 
complex process which must take into 
consideration a variety of factors. Key factors 
involved in this process are identification of 
the hazards, or suspected hazards, their 
routes of potential hazard to employees 
(inhalation, skin absorption, ingestion, and 
eye or skin contact), and the performance of 
the PPE materials (and seams) in providing a 
barrier to these hazards. The amount of 
protection provided by PPE is material- 
hazard specific. That is, protective equipment 
materials will protect well against some 
hazardous substances and poorly, or not at 
all, against others. In many instances, 


45673 


protective equipment materials cannot be 
found which will provide continuous 
protection from the particular hazardous 
substance. In these cases the breakthrough 
time of the protective material should exceed 
the work durations, or the exposure after 
breakthrough must not pose a hazardous 
level. 

Other factors in this selection process to be 
considered are matching the PPE to the 
employee's work requirements and task- 
specific conditions. The durability of PPE - 
materials, such as tear strength and seam ° 
strength, in relation to the employee's tasks 
must be considered. The effects of PPE in 
relation to heat stress and task duration are a 
factor in selecting and using PPE. In some 
cases layers of PPE may be necessary to 
provide sufficient protection, or to protect 
expensive PPE inner garments, suits or 
equipment. 

The more that is known about the hazards 
at the site, the easier the job of PPE selection 
becomes. As more information about the 
hazards and conditions at the site becomes 
available, the site supervisor can make 
decisions to up-grade or down-grade the level 
of PPE protection to match the tasks at hand. 

The following are guidelines which an 
employer can use to begin the selection of the 
appropriate PPE. As noted above, the site 
information may suggest the use of 
combinations of PPE selected from the 
different protection levels (i.e., A, B, C, or D) 
as being more suitable to the hazards of the 
work. It should be cautioned that the listing 
below does not fully address the performance 
of the specific PPE material in relation to the 
specific hazards at the job site, and that PPE 
selection, evaluation and re-selection is an 
ongoing process until sufficient information 
about the hazards and PPE performance is 
obtained. 

Part A. Personal protective equipment has 
been divided into four categories based on 
the degree of protection afforded and are as 
follows (See Part B of this appendix for 
further explanation of Levels ‘A, B,C, and D 
hazards): 

I. Level A—To be selected when the 
greatest level of skin, respiratory, and eye 
protection is required. 

Level A equipment; used as appropriate 

1. Pressure-demand, full face-piece self- 
contained breathing apparatus (SCBA), or 
pressure-demand supplied air respirator with 
escape SCBA, approved by the National 
Institute for Occupational Safety and Health 
(NIOSH). 

2. Totally-encapsulating chemical- 
protective suit. 

3. Coveralls.* 

4. Long underwear.* 

5. Gloves, outer, chemical-resistant. 

6. Gloves, inner, chemical-resistant. 

7. Boots, chemical-resistant, steel toe and 
shank. 

8. Hard hat (under suit)* 

9. Disposable protective suit, gloves and 
boots (Depending on suit construction, may 
be worn.over totally-encapsulating suit). 

10. Two-way radios (worn inside 
encapsulating suit). 

*Optional, as applicable. 
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Il. Leve/ B—The highest level of respiratory 
protection is necessary but a lesser level of 
skin protection is needed. 

Level B equipment; used as appropriate 

1. Pressure-demand, full-facepiece self- 
contained breathing apparatus (SCBA), or 
pressure-demand supplied air respirator with 
escape SCBA (NIOSH approved). 

2. Hooded chemical-resistant clothing 
(overalls and long-sleeved jacket; coveralls; 
one or two-piece chemical-splash suit; 
disposable chemical-resistant overalls). 

3. Coveralis*. 

4. Gloves, outer, chemical-resistant. 

5. Gloves, inner, chemical-resistant. 

6. Boots, outer, chemical-resistant steel toe 
and shank. 

7. Boot-covers, outer, chemical-resistant 
(disposable)*. 

8. Hard hat. 

9. Two-way radios (worn inside 
encapsulating suit). 

10. Face shield. * 

*Optional, as applicable. 

lil. Level C—The concentration{s) and 
type(s) of airborne substance(S) is known 
and the criteria for using air purifying 
respirators are met. 

Level C equipment; used as appropriate 

1. Full-face or half-mask, air purifying, 
canisterequipped respirators (NIOSH 
approved). 

2. Hooded chemical-resistant clothing 
(overalls; two-piece chemical-splash suit; 
disposable chemical-resistant overalls). 

3. Coveralls*. 

4. Gloves, outer, chemical-resistant. 

5. Gloves, inner, chemical-resistant. 

6. Boots (outer), chemical-resistant steel toe 
and shank*. 

7. Boot-covers, outer, chemical-resistant 
(disposable)*. 

8. Hard hat 

9. Escape mask* 

10. Two-way radios (worn under outside 
protective clothing). 

11. Face shield* 

*Optional, as applicable. 

IV. Level D—A work uniform affording 
minimal protection: used for nuisance 
contamination only. 

Level D equipment; used as appropriate 

1. Coveralls. 

2. Gloves* 

3. Boots/shoes, chemical-resistant steel toe 
and shank. 

4. Boots, outer, chemical-resistant 
(disposable)*. 

5. Safety glasses or chemical splaeh 


7. Escape mask*. 

8. Face shield*. 

“Optional, as applicable. 

Part B. The types of hazards for which 
levels A, B, C, and D protection are 
appropriate are described below: 

L Level A—Level A protection should be 
used when: 

1. The hazardous substance has been 
identified and requires the highest level of 
protection for skin, eyes, and the respiratory 
system based on either the measured (or 
potential for) high concentration of 


atmospheric vapors, gases, or particulates; or 
the site operations and work functions 
involve a high potential for splash, 
immersion, or exposure to unexpected 
vapors, gases, or particulates of materials 
that are harmful to skin or capable of being 
absorbed through the intact skin, 

2. Substances with a high degree of hazard 
to the skin are known or suspected to be 
present, and skin contact is possible, or 

3. Operations must be conducted in 
confined, poorly ventilated areas and the 
absence of conditions requiring Level A have 
not yet been determined. 

II. Level B protection should be used when: 

1. The type and atmospheric concentration 
of substances have been identified and 
require a high level of respiratory protection, 
but less skin protection. 

Note.—This involves atmospheres with 
IDLH concentrations of specific substances 
that do not represent a severe skin hazard; or 
that do not meet the criteria for use of air- 
purifying respirators. 

2. The atmosphere contains less than 19.5 
percent oxygen, or 

3. The presence of incompletely identified 
vapors or gases is indicated by a direct- 
reading organic vapor detection instrument, 
but vapors and gases are not suspected of 
containing high levels of chemicals harmful to 
skin or capable of being absorbed through the 
intact skin. 

Ill. Level C protection should be used 
when: 

1. The atmospheric contaminants, liquid 
splashes, or other direct contact will not 
adversely affect or be absorbed through any 
exposed skin, 

2. The types of air contaminants have been 
identified, concentrations measured, and a 
canister respirator is available that can 
remove the contaminants, and 

3. All criteria for the use of air-purifying 
respirators are met. 

IV. Level D protection should be used 
when: 

1. The atmosphere contains no known 
hazard, and 

2. Work functions preclude splashes, 
immersion, or the potential for unexpected 
inhalation of or contact with hazardous levels 
of any chemicals. 

Note.—As stated before combinations of 
personal protective equipment other than 
those described for Levels A, B, C, and D 
protection may be more appropriate and may 
be used to provide the proper level of 
protection. 


Appendix C—Compliance Guidelines 

1. Occupational Safety and Health 
Program. Each hazardous waste site clean-up 
effort will require a site specific occupational 
safety and health program headed by the site 
coordinator or the employer's representative. 
The program will be designed for the 
protection of employees at the site. The 
program will need to be developed before 
work begins on the site and implemented as 
work proceeds. The program is to facilitate 
coordination and communication among 
personnel responsible for the various 
activities which will take place at the site. 
will provide the overall means for planning 
and implementing the needed safety and 
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health training and job orientation of 
employees, who will be working at the site. 
The program will provide the means for 
identifying and controlling worksite hazards 
and the means for monitoring program 
effectiveness. The program will need to cover 
the responsibilities and authority of the site 
coordinator for the safety and health of 
employees at the site, and the relationships 
with contractors or support services as to 
what each employer's safety and health 
responsibilities are for their employees on the 
site. Each contractor on the site needs to 
have its own safety and health program so 
structured that it will smoothly interface with 
the program of the site coordinator. 

Each site safety and health program will 
need to include the following: (1) Policy 
statements of the line of authority and 
accountability for implementing the program, 
the objectives of the program and the role of 
the site safety and health officer or manager 
and staff; (2) means or methods for the 
development of procedures for identifying 
and controlling workplace hazards at the site; 
(3) means or methods for the development 
and communication to employees of the 
various plans, work rules, standard operating 
procedures and practices that pertain to 
individual employees and supervisors; (4) the 
training of supervisors and employees to 
develop the needed skills and knowledge to 
perform their work in a safe and healthful 
manner; (5) means to anticipate and prepare 
for emergency situations and; (6) information 
feedback to aid in evaluating the program 
and for improving the effectiveness of the 
program. The management and employees 
should be trying continually to improve the 
effectiveness of the program thereby 
enhancing the protection being afforded those 
working on the site. 

Accidents on the site should be 
investigated to provide information on how 
such occurrences can be avoided in the 
future. When injuries or illnesses occur on 
the site, they will need to be investigated to 
determine what needs to be done to prevent 
this incident from occurring again. Such 
information will need to be used as feedback 
on the effectiveness of the program and the 
information turned into positive steps to 
prevent any reoccurrence. Receipt of 
employee suggestions or complaints relating 
to safety and health issues involved with site 
activities is also a feedback mechanism that 
needs to be used effectively to improve the 
program and may serve in part as an 
evaluative tool(s). 

2. Training. The employer is encouraged to 
utilize those training programs that have been 
recognized by the National Institute of 
Environmental Health Sciences through its 
training grants program. These training and 
educational programs are being developed 
for the employees who work directly with 
hazardous substances. For further 
information about these programs contact: 
National Institute of Environmental Health 
Sciences, P.0. Box 12233, Research Triangle 
Park, NC 27709. 

Training programs for emergency service 
organizations are available from the U.S. 
National Fire Academy, Emittsburg, MD and 
the various state fire training schools. The 
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International Society of Fire Service 
Instructors, Ashland, MA is another resource. 

3. Decontamination. Decontamination 
procedures should be tailored to the specific 
hazards of the site and will vary in 
complexity, and number of steps, depending 
on the level of hazard and the employee's 
exposure to the hazard. Decontamination 
procedures and PPE decontamination 
methods will vary depending upon the 
specific substance, since one procedure or 
method will not work for all substances. 
Evaluation of decontamination methods and 
procedures should be performed, as 
necessary, to assure that employees are not 
exposed to hazards by reusing PPE. 
References in Appendix D may be used for 
guidance in establishing an effective 
decontamination program. 

4. Emergency response plans. States, along 
with designated districts within the states, 
will be developing or have developed 
emergency response plans. These district and 
state plans are to be utilized in the 
emergency response plans called for in this 
standard. Each employer needs to assure that 
its emergency response plan is compatible 
with the local plan. In addition, the CAER 
program of the Chemical Manufacturers’ 
Association (CMA) is another helpful 
resource in formulating an effective 
emergency response plan. Also the current 
Emergency Response Guidebook from the 
U.S. Department of Transportation, CMA’s 
CHEMTREC and the Fire Service Emergency 
Management Handbook should be used as 
resources as well. 


Appendix D—References to Appendix 


The following references to the Appendix 
may be consulted for further information on 
the subject of this notice: 


1. OSHA Instruction DFO CPL 2.70— 
January 29, 1986, Special Emphasis Program: 
Hazardous Waste Sites. 

2. OSHA Instruction DFO CPL 2-2.37A— 
January 29, 1986, Technical Assistance and 
Guidelines for Superfund and Other 
Hazardous Waste Site Activities. 

3. OSHA Instruction DTS CPL 2.74— 
January 29, 1986, Hazardous Waste Activity 
Form, OSHA 175. 

4. Hazardous Waste Inspections Reference 
Manual, U.S. Department of Labor, 
Occupational Safety and Health 
Administration, 1986. 

5. Memorandum of Understanding Among 
the National Institute for Occupational Safety 
and Health, the Occupational Safety and 
Health Administration, the United States 
Coast Guard, and the United States 
Environmental Protection Agency, Guidance 
for Worker Protection During Hazardous 
Waste Site Investigations and Clean-up and 
Hazardous Substance Emergencies. 
December 18, 1980. 

6. National Priorities List, 1st Edition, 
October 1984; U.S. Environmental Protection 
Agency, Revised periodically. 

7. The Decontamination of Response 
Personnel, Field Standard Operating 
Procedures (F.S.O.P.) 7; U.S. Environmental 
Protection Agency, Office of Emergency and 
Remedial Response, Hazardous Response 
Support Division, December 1984. 

8. Preparation of a Site Safety Plan, Field 
Standard Operating Procedures (F.S.O.P.) 9; 
U.S. Environmental Protection Agency, Office 
of Emergency and Remedial Response, 
Hazardous Response Support Division, April 
1985. 

9. Standard Operating Safety Guidelines; 
U.S. Environmental Protection Agency, Office 
of Emergency and Remedial Response, 


45675 


Hazardous Response Support Division, 
Environmental Response Team; November 
1984. 

10. Occupational Safety and Health 
Guidance Manual for Hazardous Waste Site 
Activities, National Institute for 
Occupational Safety and Health (NIOSH), 
Occupational Safety and Health 
Administration (OSHA), U.S. Coast Guard 
(USCG), and Environmental Protection 
Agency (EPA); October 1985. 

11. Protecting Health and Safety at 
Hazardous Waste Sites: An Overview, U.S. 
Environmental Protection Agency, EPA/625/ 
9-85/006; September 1985. 

12. Hazardous Waste Sites and Hazardous 
Substance Emergencies, NIOSH Worker 
Bulletin, U.S. Department of Health and 
Human Services, Public Health Service, 
Centers for Disease Control, National 
Institute for Occupational Safety and Health; 
December 1982. 

13. Personal Protective Equipment for 
Hazardous Materials Incidents: A Selection 
Guide; U.S. Department of Health and Human 
Services, Public Health Service, Centers for 
Disease Control, National Institute for 
Occupational Safety and Health; October 
1984. 

14. Fire Service Emergency Management 
Handbook, Federal Emergency Management 
Agency, Washington, DC, January 1985. 

15. Emergency Response Guidebook, U.S. 
Department of Transportation, Washington, 
DC, 1983. 
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DEPARTMENT OF LABOR 
Mine Safety and Health Administration 
30 CFR Part 57 


AGENCY: Mine Safety and Health 
Administration. 
ACTION: Proposed rule. 


SumMMARY: This proposed rule would 
revise the Mine Safety and Health 
Administration’s (MSHA) existing 
standards for ionizing radiation at 
underground metal and nonmetal mines. 
The intent of this rulemaking is to 
improve protection for underground 
miners with standards that reflect 
current developments in the principles 
of radiation protection. 

DATE: Comments must be received on or 
before February 17, 1987. 

ADDRESS: Send comments to the Office 
of Standards, Regulations, and 
Variances; MSHA; Room 631; Ballston 
Tower #3; 4015 Wilson Boulevard; 
Arlington, Virginia 22203. 

FOR FURTHER INFORMATION CONTACT: 
Patricia W. Silvey; Associate Assistant 
Secretary for Mine Safety and Health: 
MSHA; (703) 235-1910. 
SUPPLEMENTARY INFORMATION: 


I. General 
A. Background 


Under the Federal Mine Safety and 
Health Act of 1977 (Mine Act), MSHA is 
examining its existing regulations for the 
metal and nonmetal mining industry to 
ensure that the Agency's standards 
appropriately address the hazards of 
ionizing radiation. Ionizing radiation in 
the metal and nonmetal mining industry 
includes alpha radiation from the short- 
lived decay products (daughters) of 
radon and thoron gases and gamma 
radiation from radioactive ores. 

The existing mining standard for 
gamma radiation was set at 5 rems in 
1977 (42 FR 29418). This level was based 
on the recommendations first made by 
the International Commission on 
Radiological Protection (ICRP) and the 
National Council on Radiation 
Protection and Measurements (NCRP) in 
the mid 1950's. 

In 1970, MSHA’s predecessor (the 
Bureau of Mines) established 12 working 
level months (WLM) as the Federal 
exposure limit for underground mines. In 
1971, the Environmental Protection 
Agency (EPA) issued Federal radiation 
protection guidance for radon daughters, 
which specified a limit of 4 WLM per 


year. That annual limit applied to 
underground mines as a mandatory 
standard through 30 CFR 57.5042 (then 
§ 57.542) which incorporates EPA 
radon daughter recommendations 
approved by the President. In 1976, the 
Mining Enforcement and Safety 
Administration (MSHA's immediate 
predecessor) explicitly adopted the 
current 4 WLM per year limit: 

On April 21, 1980, MSHA received a 
petition requesting an emergency 
temporary standard to lower the 
Agency’s limits for exposure to radon 
daughters. MSHA had requested the 
assistance of the National Institute for 
Occupational Safety and Health 
(NIOSH} to review the literature in this 
area. On July 14, 1980, MSHA received 
an interim NIOSH study which reviewed 
selected scientific papers. The study 
indicated that there is evidence of 
excess health risk at and below a 120 
WLM cumulative lifetime exposure. This 
cumulative exposure would result from 
receiving the maximum allowable 
exposure of 4 WLM per year for each of 
30 years. On January 29, 1985, after 
review of technical literature, scientific 
studies, and its enforcement experience, 
MSHA determined that the petition for 
an emergency temporary standard did 
not meet the statutory criteria for an 
emergency temporary standard under 
section 101(b)(1) of Mine Act and 
therefore denied the request. However, 
to ensure that an appropriate level of 
health protection is being maintained, 
MSHA published an advance notice of 
proposed rulemaking (50 FR 4144) 
requesting comments on the adequacy of 
the existing standards. On November 19, 
1985, MSHA announced the availability 
of a preproposal draft of revisions to its 
existing standards (50 FR 47700). Among 
other responses to these advance 
notices of proposed rulemaking, MSHA 
received two documents from NIOSH: 
“Evaluation of Epidemiologic Studies 
Examining the Lung Cancer Mortality of 
Underground Miners” and “Quantitative 
Risk Assessment of Lung Cancer in U.S. 
Uranium Miners.” In preparing this 
proposal, MSHA has carefully 
considered all comments received. The 
Agency is aware that the National 
Academy of Science Committee on the 
Biological Effects of Ionizing Radiation, 
“BEIR IV,” is evaluating the potential 
health effects associated with internal 
alpha radiation. When a report becomes 
available, MSHA will study the 
applicability of the findings to mining. 

NIOSH is developing a recommended 
standard for protection from radon 
daughters which will be accompanied 
by appropriate criteria for its 
implementation. Once MSHA receives 
this document, the Agency will solicit 
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comment on the merits of the 
recommendations made. 

A widely held, basic tenet for 
minimizing harm from radiation is that 
exposures to radiation should be kept as 
low as reasonably achievable (ALARA). 
Effective implementation of the principle 
of ALARA involves: education of 
workers concerning the health risks of 
exposure to radiation; trainingin _ 
regulatory requirements and procedures 
to control exposure; establishment of 
appropriate exposure limits; monitoring, 
assessment, and reporting of exposure 
levels and doses; and implementation of 
radiation control measures. 

Several commenters pointed out the 
need to fully utilize training programs as 
a means of increasing miners’ 
awareness of the hazards involved. 
MSHA agrees. The Mine Act specifically 
provides for-training miners inthe. 
health and safety aspects of the-tasks to 
which they are assigned. MSHA has 
specific regulations for training 
programs in 30 CFR Part 48. At mines 
where radiation hazards are present,. 
radiation hazard training is an important 
component of an effective health 
program. This proposal would put in 
effect other facets of ALARA by setting 
requirements for monitoring and 
recordkeeping to permit assessment of 
the degree of hazard present and for the 
implementation of control measures to 
reduce the hazard. 

For the convenience of the mining 
community, this proposal uses the 
traditional measurement units of 
working level (WL), working level 
month (WLM) and rems. However, 
conversion to the International System 
of Units (SI), involving joules and 
sieverts, can be accomplished with the 
following conversion factors: 


1.0 WL=2.08 x 10-5 }/m* 
1.0 WLM=4.33 x 107° J 
1.0 rem=10 mSv. 


B. Summary of Changes 


The proposal would apply to 
underground areas of underground 
mines: This is consistent with the scope 
of the existing standards which deal 
with radon daughters and gamma 
radiation at underground mines. The 
proposal would also expand coverage to 
address the radiation hazard from 
thoron daughters. The scope of the 
preproposal draft included X-radiation 
and the mining and milling of uranium 
on the surface. However, commenters 
and MSHA’'s own field investigations 
indicate that radiation hazards in these 
areas are adequately addressed by the 
Nuclear Regulatory Commission (NRC) 
and appropriate State agencies. 
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The most significant departure from 
the Agency's existing ionizing radiation 
standards in this proposed rule is the 
establishment of a combined exposure 
limit or sum rule for radon daughters, 
thoron daughters, and gamma radiation. 
MSHA's existing radiation standards 
include separate annual limits of 4 
working level months (WLM) for radon 
daughters and 5 rem for gamma 
radiation. There is no existing mining 
regulation for thoron daughters. The 
combined exposure limit would ensure 
that no miner who is exposed to more 
than one source of occupational ionizing 
radiation receives more than the 
equivalent risk presented by any single 
source of radiation included in the sum 
rule. The sum rule would set limits of 4 
WLM for radon daughters, 14 WLM for 
thoron daughters, and 5 rem for gamma 
radiation. 

The preproposal draft would have 
eliminated the existing ceiling limit of 
1.0 working level (WL) for exposure to 
radon daughters (§ 57.5039) and the 
requirement for radon gas respirator 
protection in areas with radon daughter 
concentrations above 10 WL (§ 57.5046). 
MSHA agrees with commenters that 
these ceiling limits aid in keeping 
exposures as low as reasonably 
achievable by setting maximum 
atmospheric concentrations. i 
Accordingly, the proposal includes 
ceiling limits for radon daughters and 
thoron daughters. Under the proposal, 
entry into areas with concentrations of 
radon daughters above 1.0 WL would 
require use of approved respiratory 
protection. A ceiling limit for thoron 
daughter concentrations would be set at 
3.0 WL. 

Among other changes to the existing 
standards, action levels at which 
exposure records are required-would be 
lowered for certain mines. Posting and 
access-to-record provisions would be 
included where appropriate, as provided 
by the Mine Act. The existing 
incorporation by reference provisions 
concerning sampling equipment and 
procedures (§ 57.5037(a)), record 
retention (§ 57.5040(b)(4)) and gamma 
radiation surveys (§ 57.5047(b)) would 
be deleted. Record retention periods and 
performance criteria for sampling are 
included in the proposal. Initial gamma 
and airborne radiation surveys would be 
conducted by MSHA. 

The preproposal draft would have 
removed the existing prohibition of 
smoking during work hours (§ 57.5041). 
Based on comments received, MSHA 
has retained a smoking prohibition in 
this proposed rule. 

In the preproposal MSHA requested 
comment on the appropriateness of 


setting specific radiation exposure limits . 


for pregnant workers. Most commenters 
favored.such a provision and the 
proposal would set a 0.5 rem limit for 
gamma radiation during the term of 
pregnancy. 

The proposal does not include.a 
provision for medical surveillance. Some 
commenters suggested that regular 
sputum cytologic examinations of 
miners could detect cell abnormalities. 
However, NIOSH has stated that routine 
periodic chest X-rays and sputum 
cytologic examinations do not meet the 
criteria for a suitable screening test to 
prevent fatal radiation-induced lung 
cancer. In fact, lung cancer appears to 
be an unsuitable occupational disease 
for medical screening given the current 
state of knowledge about its early 
recognition and treatment. To date, 
there is not convincing evidence that 
routine periodic medical screening of 
miners would be an effective means of 
preventing deaths due to lung cancer. 
However, the Agency specifically 
solicits comment on this issue. 

The preproposal draft contained a 
provision to require transfer of miners 
who exceed annual exposure limits to 
jobs which would not expose them to 
additional occupational radiation. 
Several commenters stated that such a 
provision would need substantial 
clarification before it could be 
effectively implemented. Among the 
problems cited were the difficulty in 
assigning a miner to a position where 
the miner would not be subject to 
further occupational radiation, in part 
due to the presence of background 
radiation at the mine site. Commenters 
also stated that the proposed exposure 
limits would keep cumulative exposures 
below levels where statistically 
significant risk of material impairment 
can be projected for an individual miner. 
In addition, they pointed out that the 
preproposal draft was based on section 
101(a)(7) of the Mine Act which requires 
transfer, when appropriate, “where a 
determination is made that a miner may 
suffer material impairment of health or 
functional capacity” due to the 
exposure. The legislative history of the 
Mine Act indicates that such a transfer 
should be based on the findings of a 
medical examination. Given the state of 
medical surveillance and the nature of 
the health impairment (cancer), the 
extent of the benefits that could be 
derived from a transfer provision are 
unclear and questions remain as to how 
such a provision could be effectively 
implemented. The Agency has not 
included a transfer provision in the 
proposal at this time. However, MSHA 
is concerned that the employment of 
miners not be adversely affected if they 
exceed an exposure limit. MSHA 
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requests suggestions on how a 
meaningful transfer provision could be 
structured for such situations and what 
the impact would be on the mining 
community. 


Il. Proposed Annual Exposure Limits 
A. Sum Rule 


MSHA’s existing radon daughter 
limits are based on the limitation of 
lung-cancer risks. Radon daughters 
release primarily low-penetrating alpha 
radiation and therefore must be inhaled 


‘ into the respiratory system to have a 


harmful effect on the body. The 
Agency’s existing gamma limit is based 
on the prevention of significant risks to 
the “whole body”. Gamma radiation is a 
penetrating ionizing radiation which can 
pose a health risk to the entire body. 

This proposed rule would set a single 
annual limit which takes into account 
the potential for increased cancer risk if 
there is exposure to more than one 
source of radiation. The allowable 
exposure to any one type of radiation 
would be dependent on the concurrent 
annual exposure to the other types of 
radiation. The proposal uses the 
International Commission on 
Radiological Protection's concept of 
“effective-dose equivalents” which 
treats radiation doses from different 
types of radiation exposure in terms of 
equivalent fatal cancer risks as if the 
risks were due to uniform whole-body 
gamma exposure (ICRP Publication 26 
“Recommendations of the International 
Commission of Radiological Protection”, 
1977). The guiding principle is that the 
total risk of radiation-induced fatal 
cancers for an individual should be 
limited. 

The need and desirability for 
summation of doses to determine total 
risk has been recognized by the ICRP 
since 1959 (see ICRP Publication 2, 
“Report of Committee II on Permissible 
Dose from Internal Radiation”, 1959). 
ICRP Publication 26 introduced the 
“effective-dose equivalent” concept to 
permit combining internal and external 
exposures. The Environmental 
Protection Agency (EPA), in its draft 
Federal radiation guidance, and the 
Nuclear Regulatory Commission, in its 
proposed revisions to Part.20 of the 
Code of Federal Regulations (51 FR 1092; 
January 9, 1986) propose adoption of 
ICRP’s concept of summation of doses. 
ICRP specifically recommends this 
approach for mining in.its Publication 32 
“Limits for Inhalation of Radon 
Daughters” (1982) and Publication 47 
“Radiation Protection of Workers in 
Mines” (1985). MSHA also believes that 





this approach is appropriate for the 
mining industry. 

The combined limit (sum rule) 
proposed by MSHA is simplified from 
that used by the ICRP and NRC because 
only a few sources of radioactivity are 
present in underground mining 
(principally, radon daughters, thoron 
daughters, and gamma radiation). This 
combined exposure concept would 
provide equivalent protection for miners 
regardless of the ionizing radiation 
source. Under the sum rule, uranium 
miners, who receive both radon- 
daughter and gamma exposures, would 
not be permitted to receive a higher 
radiation risk than non-uranium miners, 
who receive little or no gamma 
radiation. 

While there is a range of scientific 
opinion on the equivalence of rems to 
WLM's, MSHA has developed its 
proposal from ICRP’s estimates that a 
4.8 WLM radon daughter exposure per 
year and a § rem gamma dose per year 
present approximately equivalent fatal 
cancer risks. According to ICRP, an 
annual exposure to both 4.8 WLM of 
radon daughters and 5 rem of gamma 
radiation nearly doubles the risk of fatal 
cancer from either type of radiation 
exposure alone. 

The ICRP combined limit 
recommendation allows an annual 
exposure to 4.8 WLM of radon daughters 
so long as there is no contribution from 
long-lived radionuclides, thoron 
daughters, or gamma or X-radiation. 
This recommendation for radon 
daughters recognizes that the lung 
cancer risk derived from epidemiologic 
studies of uranium miners includes the 
excess lung cancer risk from external 
gamma radiation, long-lived 
radionuclides, and other carcinogenic 
agents to which the miners may have 
been exposed. Canadian, French, and 
U.S. data indicate that long-lived 
radionuclides can account for up to 
approximately 20 percent of the airborne 
radiation exposure of miners. Therefore, 
MSHA proposes to include in its sum 
rule a limit of 4 WLM for radon 
daughters rather than 4.8 WLM to 
compensate for the presence of long- 
lived radionuclides and eliminate the 
necessity to sample and keep exposure 
records for them. The 4 WLM per year 
limit is also consistent with the current 
Federal radiation protection guidance 
for occupational exposure (36 FR 12921, 
July 9, 1971). 

Based on the ICRP recommendations 
(Publications 32 and 47) and consistent 
with NRC’s recent proposed rule, the 
MSHA's proposed limit for thoron 
daughters in the sum rule is 14 WLM. 
The proposed limit for gamma radiation 
is 5 rem, consistent with MSHA’s 


existing limit for gamma radiation as 
well as with NRC, EPA, and Federal 
radiation protection guidelines. 


B. Degree of Risk 


Considerable evidence from 
epidemiologic studies relates cumulative 
exposures to radon daughters of greater 
than 100 WLM to an increased risk of 
lung cancer. Although some studies 
indicate that exposure to less than 100 
WLM increases the risk of lung cancer, 
these data are less conclusive. Much of 
the data of the principal epidemiologic 
studies were derived from miner 
exposures during the 1940's and 1950's 
when the poor ventilation of mines 
resulted in high cumulative exposures, 
many over several hundred WLM. 
However, relatively few data are - 
available for defining the effect of 
exposure at occupational levels 
typically experienced in the mining 
industry today. 

Because the data on low cumulative 
exposures are too sparse to allow risk to 
be estimated directly, statistical 
modeling based on available 
epidemiologic data must be used to 
estimate risk. Such statistical models, 
however, are intended to show 
correlation, not necessarily causation. 
There continues to be divided opinion in 
the scientific community on which 
statistical model to use or even 
whether.to extrapolate from the 
observed effects at high exposures to 
the probable effects at low exposures. 

Each of the epidemiologic studies 
currently available has inherent 
deficiencies. For example, most studies 
of miners have involved relatively small 
populations. However, because the 
frequency of lung cancer is not 
relatively high, an analysis of the 
mathematical relation between 
exposure and incidence indicates the 
need for the study of sizable 
populations. Even when the overall 
number of miners in a study group is 
relatively large, the numbers in many 
subgroups (for example, nonsmokers) is 
often too small to effectively evaluate 
the many confounding variables which 
affect the group. 

Epidemiologic studies are further 
complicated by uncertainties about the 
amount of the radon daughter exposure 
received by individuals. There is a 
lengthy latency period between the 
occupational exposure and the 
appearance of cancer. Frequently, 
studies attempt to reconstruct an 
individual miner's exposure from an 
annual average radon daughter 
exposure estimate for a particular mine 
or mine area. Thus, the individual’s 
actual exposure could vary greatly from 
the estimated exposure. In the 
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preproposal draft, MSHA relied in part 
on the study of the Swedish Malmberget 
iron miners. The Agency received 
extensive comments from two 
commenters who'recently traveled to 
Sweden to consult with several 
individuals knowledgeable about the 
study. These commenters concluded 
that the risk estimates of the 
Malmberget study are unreliable 
because of uncertainties about past 
exposures. 

MSHA also relied on a study of 
Ontario uranium miners in the 
preproposal draft. According to NIOSH, 
this study also has three limitations. 
First, the group has had only about 18 
years of follow-up. The median attained 
age of the miners was 39 years in 1977. 
A short follow-up on a young group 
creates uncertainties because lung 
cancer is rarely manifested before age 
40. Second, thoron daughters and 
gamma radiation levels sometimes occur 
at high levels in the Ontario mines, 
although the effect is a highly variable 
factor. Finally, the researchers’ risk 
assessment failed to consider smoking. 
Out of a group of 57 uranium miners 
who died of lung cancer, only one was a 
nonsmoker; the rest smoked. Although 
correction for smoking may not 
substantively change the Ontario risk 
assessments, NIOSH has recommended 
that definitive conclusions regarding this 
study await a smoking history analysis. 

For this proposal, MSHA has 
reassessed the available epidemiologic 
evidence and has concluded that the U.S 
Public Health Service study of Colorado 
Plateau miners and a study of 
Czechoslovakian miners by Sevc et al. 
are the most appropriate epidemiologic 
studies for assessment of radon 
daughter risk to U.S. miners. These 
studies incorporate a relatively large 
number of exposure measurements, 
detail individual information such as 
smoking habits and age at first 
exposure, and document followups. The 
Colorado Plateau study shows no 
statistically significant excess lung 
cancers below 120 WLM (BEIR III, 1980). 
In the Czech study, statistically 
significant differences between 
observed and expected cases of lung 
cancer emerged in the 100-149 WLM 
range and above (Seve, Kunz, Placek, 
1976). In reviewing available 
epidemiologic studies, the National 
Council on Radiation Protection and 
Measurements (NCRP) has stated that 
no study, so far, has produced data 
which show a statistically significant 
excess of lung cancer in the lowest 
exposure category of below 60 WLM 
(NCRP Report No. 78: Evaluation of 
Occupational and Environmental 
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Exposures to Radon and Radon 
Daughters in the United States, 1984). 
Based on available 1984 data reported to 
MSHA by mine operators for 1528 
uranium miners, the cumulative 
exposure of most of these miners was 
well below 60 WLM. The highest 
cumulative exposure reported was 70 
WLM. 

The lack of low level exposure- 
response data, however, does not 
exclude the possibility of an exposure 
threshold below which radiation will 
have no effect. Until such time as it 
becomes known what the exposure- 
response relationship at low levels is, it 
is prudent to assume a non-threshold 
linear relationship for low cumulative 
radon daughter exposures. Since the 
adoption of a 4 WLM radon daughter 
standard for mining in 1971, a nv :»er of 
risk assessments using this ase’ ‘ion 
have been completed and arri' 
comparable estimates of lifetime 3 
per unit of dose: the BEIR I and If 
reports of the National Academy of 
Sciences (1972 and 1980) and studies by 
the United Nations Scientific Committee 
on the Effects of Atomic Radiation 
(UNSCEAR, 1977 and 1982), ICRP, 
NCRP, and the EPA. Based on these 
assessments, MSHA estimates the 
lifetime risk of fatal lung cancer to range 
from 1 to 6 cases per 10,000 miners per 
WLM. ICRP’s estimate of risk is 
1.7 10-4 and NCRP’s estimate is 
1.51074 

In February 1985, NIOSH submitted to 
MSHA a quantitative risk assessment of 
lung cancer in uranium miners in the 
United States. The report presented a 
statistical assessment of mortality from 
lung cancer among white male uranium 
miners working in the Colorado Plateau. 
For cumulative occupational exposures 
over a period of 30 years, the NIOSH 
study estimated a relative risk of 1.42 at 
an annual level of 1 WLM, 1.66 at 2 
WLM, 1.88 at 3 WLM, and 2.07 at 4 
WLM. Using this risk assessment, 
miners exposed to 4 WLM per year for 
30 years would be projected to have 
slightly more than twice the normal risk 
of lung cancer. However, it should be 
noted that the mean cumulative 
exposure of the Colorado Plateau group 
was 821 WLM and the median exposure 
430, considerably higher than the 
exposures experienced today. NIOSH 
states that their model provides a good 
fit to the data in the range of 60 to 6000 
cumulative WLM. However, the existing 
radon daughter standard would allow 
no more than 120 cumulative WLM over 
a 30-year working life. As noted, the 
actual cumulative exposure of working 
U.S. uranium miners is considerably 
below 100 WLM. One commenter noted 


that NIOSH's choice of mathematical 
functions to resolve the problem of the 
small number effect in the study results 
in a risk model that is “very ill behaved 
as doses get smaller and smaller 
(Hamilton, Brookhaven National 
Laboratory).” 

In an evaluation of risk of death or 
disability due to radon daughter 
exposure, the presence of other work 
place hazards must be recognized in 
order to allocate resources in a matter 
that optimizes the protection afforded to 
miners from all hazards. To put the risk 
of radiation into perspective, ICRP 
judged the acceptable level of 
occupational risk by comparing risk 
from exposure to radiation to risk in 
industries that do not involve radiation 
and which are recognized as having high 
standards of safety, ICRP Publication 27 
(1977) and Publication 32 (1981). “Safe” 
industries were considered to be those 
having an average annual risk of fatal 
accident due to occupational hazards of 
1X10~*. This corresponds to a lifetime 
risk of occupation-related death of about 
0.5 percent for 50 years of employment. 
However, mining industry data indicate 
that the majority of miners work no 
more than 10 years in underground 
uranium mines (Beverly 1981, 
Waxweiler 1981) where the highest 
radiation exposures in mining occur. 
NCRP has reported that if the limit of 4 
WLM per year is observed, then the 
average exposure should be 
considerably less and the 4 WLM limit 
can be considered to be consistent with 
the 0.5 percent risk for 10 years of 
exposure. Actual annual average 
exposures in U.S. uranium mines are 
presently reported to be between 1 and 
2 WLM per year (NCRP Report No. 78). 

Given the current data from 
epidemiologic studies, the various risk 
assessments based on that data, the 
relatively short period of time most 
uranium miners work underground, the 
exposures of current-day miners, and 
the effect of the proposed sum rule on 
lowering exposure to radon daughters, 
MSHA believes that an annual limit 
based on 4 WLM is still appropriate. 
However, the Agency is considering 
setting a cumulative occupational 
exposure limit for radon daughters. Such 
a limit should ensure that an 
individual's cumulative occupational 
exposure would remain well below the 
levels at which excess lung cancer has 
been demonstrated. The Agency 
requests comments on the practicality 
and necessity of setting a cumulative 
limit, including data on the level this 
limit should be. 
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Ill. Section-by-Section Discussion 
Section 57.5000 Definitions. 


The proposal would include two 
definitions, “working level” and 
“working level month,” which would 
appear at the beginning of Subpart D. 
These terms define units of 
measurement for the potential alpha 
radiation released by radon daughters 
and thoron daughters. The preproposal 
draft suggested changing the existing 
173-hour work month to a 170-hour 
month for consistency with the NRC, 
NIOSH, and ICRP and to bring the U.S. 
mining industry under an internationally 
accepted standard for future 
epidemiologic studies. However, several 
commenters stated that the modification 
would only further limit exposures to 
radon daughters with little concurrent 
benefit to miners. They stated that'a 
change would unnecessarily complicate 
calculations in epidemiologic studies. 
The proposed rule would retain the 
existing 173-hour work month. 


Section 57.5700 Scope. 


As with the existing radiation 
standards, the proposal would apply 
only to metal and nonmetal underground 
mines. The statement of scope would 
clarify that the standards apply to 
“occupational” exposure to ionizing 
radiation. Radiation exposure for 
medical reasons or environmental 
exposure would not be a factor in 
computing the exposure received at the 
mine. Under the preproposal draft, the 
radiation standards would have applied 
to underground areas of underground 
mines, the mining or milling of uranium 
on the surface, and the use of X- 
radiation equipment. MSHA is 
proposing to limit the scope to 
underground mines for several reasons. 
Exposure to radiation at uranium mills is 
already regulated by NRC. MSHA has a 
memorandum of understanding with 
NRC in this regard (45 FR 1315; January 
4, 1980). Based on field experience and 
data, other surface areas have only 
minimal airborne radiation hazards. 
During the preproposal phase of this 
rulemaking, the Agency conducted a 
partial survey of surface operations to 
determine potential hazards from 
ionizing radiation. MSHA found no 
significant radiation hazard at surface 
operations which was not already 
adequately addressed by other State or 
Federal agencies. MSHA has not 
included coverage of X-radiation 
equipment in the proposed standard. 
Although X-radiation equipment is 
frequently used in laboratories at metal 
mines and cement plants as an 
analytical tool, commenters pointed out 
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that exposures from these types of 
equipment are usually low, isolated to 
specific parts of the body, and 
adequately regulated by State and local 
government agencies. The standards 
would not apply to radioactive sources, 
such as nuclear gauges, which are 
regulated by the Nuclear Regulatory 
Commission. 

The proposed rule would also directly 
address for the first time exposure to 
thoron daughters in mines. Although no 
active mines in the United States 
presently have reported significant 
levels of thoron daughters, such levels 
have been found in U.S. mines which are 
now inactive. Therefore, MSHA believes 
that it is prudent to address the 
potential hazard and requests data on 
the thoron daughter levels in mines 
operating today. However, monitoring 
and recordkeeping would only be 
necessary when thoron daughters 
concentrations exceed the proposed 
action levels. 


Section 57.5701 Control of exposure to 
radiation. 


This section would revise §§ 57.5038, 
57.5042, and 57.5047(d) which concern 
exposure limits for ionizing radiation. 
The proposal adopts a calendar-year 
exposure limit which combines exposure 
to radon daughters, thoron daughters, 
and gamma radiation and retains the 
existing ceiling limit for radon 
daughters. It does not contain the 
provision for a 3-year, 8 WLM 
cumulative radon daughter limit 
contained in the preproposal draft. 
Commenters generally stated that such 
an approach had little merit as a means 
of controlling exposure. 

The preproposal draft would have 
eliminated the existing ceiling limit of 
1.0 WL for exposure to radon daughters 
(§ 57.5039) and the requirement for 
additional protection against radon gas 
in areas with a radon daughter 
concentration above 10 WL (§ 57.5046). 
Most commenters stated that the 
provisions should be retained. After 
reviewing these comments, the Agency 
agrees that the ceiling limits are an 
important element in an overall 
radiation control program designed to 
keep exposures as low as reasonably 
achievable. 

The proposed rule would prohibit any 
person from being exposed to air 
containing concentrations of radon 
daughters exceeding 1.0 WL or thoron 
daughters exceeding 3.0 WL unless 
wearing approved respiratory 
protection. Areas in which radon 
daughter concentrations are above 1.0 
WL or thoron daughter levels are above 
3.0 WL would have to be barricaded or 
posted to prohibit entry without 


respiratory protection. The barricading 
or posting requirement revises existing 
§ 57.5045 and is intended to notify 
workers of the hazard of entering such 
areas without appropriate protection. If 
radon daughter concentrations exceed 
10 WL, supplied-air respiratory 
protection would be required to protect 
against radon gas. Supplied-air 
respirators are necessary to protect 
workers from radon gas which cannot 
be removed by filter-type respirators. 

The proposal would require mine 
operators to maintain exposures of all 
persons within permissible limits by the 
use of feasible engineering and 
administrative controls. Respiratory 
protection would have to be used when 
controls cannot reduce exposures to 
these levels. The principal means of 
controlling exposure are ventilation for 
radon daughters and thoron daughters 
and shielding or avoidance for gamma 
radiation. Administrative controls may 
also be used and most often entail 
rotation of personnel from areas of 
higher exposure to areas of lower 
exposure. The net effect of 
administrative controls alone would be 
a reduction of individual exposures but 
no reduction in the overall exposure of 
the work force. However, a combination 
of engineering controls, administrative 
controls, and other efforts to keep 
exposures as low as reasonably 
achievable is most typically used in the 
mining industry and has proven 
effective in recent years. 

The Agency is reviewing its overall 
policy concerning methods of 
compliance for its health standards. 
However, MSHA wishes to limit 
comment in this rulemaking to the 
appropriateness of the proposed means 
of radiation control and to other 
radiation controls which could provide 
the necessary protection. The broader 
health issues involved in the Agency's 
overall policy on means of control are 
under review within the Department in 
the context of other rulemaking 
proceedings which will provide a more 
appropriate forum for comment. The 
final rule for ionizing radiation will be 
based on the comments submitted in 
this rulemaking and will reflect, to the 
extent possible, the Agency's overall 
policy review on means of control. The 
Agency will assure that the affected 
mining community will be provided with 
an adequate opportunity for comment on 
any subsequent policy decision which 
may affect relevant issues in-this 
rulemaking. 

Ventilation carrying needed fresh air 
into the workings of an underground 
mine is often the most effective means 
to limit the inhalation of airborne 
radiation. When additional steps are 
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necessary, existing technology is readily 
available. Airborne radiation 
concentrations can be reduced by 
supplementing the air flow to increase 
dilution or using bulkheads to seal 
inactive areas. However, MSHA 
recognizes that some areas with 
elevated levels of airborne radiation 
must be entered on a short-term basis 
for the purposes of inspection, 
maintenance, or installation of controls. 
In these cases, respirators would have 
to be used. The standard would allow 
adjustment of exposure records to credit 
the protection provided by respirators 
during these short-term uses and when 
needed to supplement engineering and 
administrative controls. 

There are limitations, however, when 
the use of respirators would result in the 
adjustment of exposure records. The 
process of extracting ore underground 
involves a high degree of physical 
exertion. A miner wearing an otherwise 
effective respirator may remove it at 
times to compensate for the additional 
effort that breathing through a respirator 
entails. This is particularly true when 
the respirator must be worn for long 
periods of time. Accordingly, under the 
proposal, adjustment of exposure 
records would not be routinely allowed. 
Further, respirators do not provide 
protection from gamma radiation; no 
adjustment would be allowed for 
gamma records. The respirators would 
have to be approved under 30 CFR Part 


-11 and used in accordance with the 


respiratory protection program 
requirements of § 57.5005(b). MSHA 
solicits comments on whether there are 
additional circumstances where 
respiratory protective equipment may 
provide the necessary protection. 

As provided by section 103(c) of the 
Mine Act, the standard would require 
the mine operator to notify overexposed 
miners of their overexposure and the 
corrective action to be taken. 

In the preproposal draft, MSHA 
requested comments on the 
appropriateness of a provision for 
limiting gamma radiation exposure 
during pregnancy. Commenters 
supported such a provision. The 
proposal would set a limit of 0.5 rem for 
women who inform the mine operator of 
their pregnancy. It is unclear how much 
shielding the mother’s body provides the 
embryo or fetus, so MSHA is proposing 
a limit on the whole body dose to the 
mother. 

The 0.5 rem limit proposed for the 
duration of the pregnancy is based on 
EPA's proposed radiation protection 
guidance and is consistent with NRC's 
January 9, 1986 proposed rule. If the 
occupational whole-body gamma dose 
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of the pregnant woman has exceeded 0.5 
rem between the estimated date of 
conception and the declaration of 
pregnancy to the mine operator, the 
woman would be prohibited from 
receiving an additional occupational 
whole-body gamma dose exceeding 0.05 
rem during the remainder of the 


pregnancy. 
Section 57.5702. Monitoring for 
airborne radiation. 


This section would replace § 57.5037 
and concerns monitoring for the 
presence of radon daughters and thoron 
daughters to determine exposures. It 
contains provisions for when, where, 
and how to measure these forms of 
airborne radiation. 

It would replace an incorporation by 
reference of American National 
Standards requirements for sampling 
equipment and procedures (ANSI 
N13.8—1973) with a performance- 
oriented provision based on accuracy. 
These criteria reflect existing 
technology, allow the use of present 
methods of sampling, including the 
instant working level meter, and would 
permit the use of new methods of 
monitoring. They reflect the accuracy 
criteria for exposure estimates set forth 
in ANSI N13.8—1973, “Radiation 
Protection in Uranium Mines,” 
paragraph 8.2. MSHA solicits comment 
on the accuracy and applicability of 
individual alpha dosimetry for radon. 
daughters and thoron daughters. 

The proposal would require that 
sampling be conducted in areas 
representative of exposures. Sampling or 
measuring would have to be done by a 
person trained or experienced in these 
tasks. Consistent with section 103(c) of 
the Mine Act, the proposal would allow 
miners or their representatives to 
observe the sampling and measuring 
used to determine their exposures. 

Unlike the existing standard, MSHA 
would not require screening of all 
underground mines for the presence of 
radon daughters or gamma radiation or 
periodic screening of mines with radon 
daughter concentrations: below 0.10 WL. 
The Agency currently does this 
screening and would continue to do so 
to ensure that mines with potential 
radiation hazards, including thoron 
daughters, are identified. 

To monitor airborne radiation 
exposure at mines, MSHA would require 
sampling when concentrations of radon 
daughters exceed 0.2 WL or 
concentrations of thoron daughters 
exceed 0.6 WL. These action levels were 
derived by determining the average 
concentration which over the course of a 
year would exceed 30 percent of the 
annual! limit and allowing approximately 


two standard deviations above the 
average to allow for fluctuation in levels 
and measurement (Schiager, et ai., 
“Radiation Monitoring for Uranium 
Mines: Evaluation and Optimization,” 
1981). ICRP recommends and NRC has 
proposed to require that all individuals 
who are likely to exceed 30 percent of 
their allowable annual limit be 
monitored. 

When initially found, areas with 
concentrations of radon daughters and 
thoron daughters that exceed the action 
level but are promptly reduced and 
maintained below that level would not 
be required to be sampled periodically. 
Also, if areas above the action levels are 
posted against entry without respiratory 
protection or barricaded, there is no 
need for periodic monitoring to 
determine personal exposures unless 
miners enter the areas. 

Sampling would be required initially 
on a weekly basis to ensure the 
accuracy of the exposure records. Under 
the proposal, the weekly sampling 
action level for radon daughters would 
be 0.20 WL. Under the existing rule, the 
action level for weekly sampling is 0.30 
WL. The action level for thoron 
daughters would be 0.60 WL based on 
the risk ratio between radon daughters 
and thoron daughters used by the ICRP. 

Areas with concentrations of 0.20 WL 
or less radon daughters or 0.60 WL or 
less thoron daughters which are entered 
by miners who are exposed to levels 
above 0.20 WL (or 0.60 WL, as 
appropriate) elsewhere in the mine 
would also have to be sampled. When 
records are kept for a miner, sampling 
becomes necessary in areas with 
concentrations less than the action level 
to account for all exposures received. 
Otherwise, the miner could be 
overexposed in the course of the year 
without an indication of the 
overexposure. The Agency, however, 
realizes that some areas may have such 
low concentrations that additional 
exposure in these areas may be minimal. 
MSHA requests comments on the level 
at which sampling in such areas should 
not be necessary. 

Under the proposed rule, weekly 
sampling frequency may be changed to 
monthly and remain monthly in an area 
so long as the lowest and highest results 
of the last 4 samples (weekly or 
monthly) differ no more than 0.12 WL. 
Monthly sampling frequency may be 
changed to quarterly and remain 
quarterly in an area so long as the 
lowest and highest results of the last 4 
samples (monthly or quarterly) in that 
area differ no more than 0.09 WL. If the 
range of the last 4 samples is more than 
0.12: WL or 0.09 WL, sampling 
frequencies would have to revert to the 
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original frequencies. MSHA has 
calculated that, if the range is 0.12 or 
less for monthly, or 0.09 or less for 
quarterly, there is 95 percent confidence 
that the concentration variation in the 
area is within the accuracy necessary to 
meet the exposure record criteria set out 
in ANSI N13.8—1973 for 4 WLM. The 
ANSI criteria ensure that annual 
individual exposure records have an 
accuracy of +50 percent at the 95 
percent confidence level. These 
provisions recognize that under some 
circumstances radon-daughter and 
thoron-daughter concentrations may 
remain relatively constant. This may 
occur in haulageways or intake airways 
where the incoming air is very effective 
in diluting concentrations or where the 
release of radon or thoron from the 
surrounding strata may be relatively 
constant. MSHA believes that longer 
intervals between sampling times should 
be allowed when sample results are 
uniform, since the accuracy of the 
exposure record would still be ensured. 


Section 57.5703 Measurement of 
gamina radiation. 


This section would revise § 57.5047 by 
requiring the mine operator to provide 
individual gamma radiation dosimeters 
for all persons whose whole-body dose 
to gamma radiation exceeds an average 
of 0.75 millirem per hour during any shift 
(typically an 8-hour period). This action 
level would prevent any miner from 
exceeding more than 30 percent of the 
allowable exposure without a record of 
the exposure being maintained. Because 
the fetus is more sensitive to gamma 
radiation, the action level for women 
who have informed the mine operator of 
their pregnancy would be 0.33 millirem 
per hour during any shift, based on the 
0.5 rem allowable limit for the 9 months 
of the pregnancy. MSHA particularly 
solicits comments on the 
appropriateness of these action levels. 

MSHA has not adopted NRC's 
approach of requiring dosimeters for 
individuals who could be expected to 
receive over 0.5 rem on an annual basis. 
The levels of natural gamma radiation 
encountered in mining can be expected 
to fluctuate more than those in 
controlled environments such as power 
plants and laboratories. MSHA believes 
that it is more prudent to set an action 
level based on the radiation received 
during any shift, rather than on that 
which could be received over the course 
of a year. 


Section 57.5704 Records. 


This section would revise §§ 57.5040 
and 57.5047(c). For radon daughters, it 
would require that records be kept for 
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any person entering areas where radon 
daughter concentrations exceed 0.20 WL 
when gamma dosimetry is required for 
that person or 0.30 WL when gamma 
dosimetry is not required. If radon 
daughter records are kept for an 
individual, then the individual's 
exposure to concentrations less than 
these levels would also have to be 
recorded to ensure that the exposure 
limits are not exceeded. Currently, 
complete individual exposure records 
must be kept for all underground 
uranium mines, and for other 
underground mines at an action level of 
0.30 WL. In most instances, the proposed 
action levels would provide a record of 
exposures that could result in an 
overexposure under the sum rule. 

Under the proposed combined 
exposure limit, exposure to alpha and 
gamma radiations are summed together. 
MSHA is proposing two levels for radon 
daughter recordkeeping based on the 
level of gamma radiation present. If the 
level of gamma radiation is sufficiently 
high that dosimetry is necessary, then 
exposure to radon daughters above 0.2 
WL could result in an individual's total 
exposure exceeding the combined 
exposure limit. If gamma levels are 
below that requiring dosimetry, 
exposure to slightly higher levels of 
radon daughters would be required to 
exceed the combined exposure limit, 
and therefore a level of 0.3 WL is 
proposed for such instances. Since non- 
uranium mines are likely to have a 
lower level of gamma radiation present 
than uranium mines, the 0.3 WL level 
would tend to apply most often in 
nonuranium mines. As a practical 
matter, these levels would also provide 
guidance to the operator in maintaining 
exposures as low as reasonably 
achievable. The action level for thoron 
daughter exposure records would be set 
at 0.60 WL. 

As stated, § 57.5703 would require 
that individual gamma dosimeters be 
provided to miners whose average 
exposure to gamma radiation would 
exceed 0.75 millirem per hour during any 
shift (0.33 millirem per hour during 
pregnancy). The dosimetry results would 
be used to maintain individual calendar- 
year records and in determining 
compliance with the proposed combined 
exposure limit. Currently, gamma 
exposure dosimeters and records are 
required at an action level of 2.0 
milliroentgens per hour. The proposal is 
based on an average shift dose (rems 
per hour) rather than a rate derived from 
instantaneous readings. Thus, it would 
allow short term excursions in high 
exposure rate areas without 
recordkeeping as long as the average 


dose rate during any shift does not 
exceed 0.75 millirem per hour (0.33 
millirem per hour during pregnancy). 

The proposal would change the 
existing requirement that exposure 
records be updated yearly to a 
requirement that individual exposure 
records for gamma and airborne 
radiation be updated within 60 days of 
the end of each calendar quarter. Under 
the sum rule, such periodic updating is 
necessary to ensure that the mine 
operator is aware of potential 
overexposures and can make 
appropriate changes in a timely manner. 
Updating exposure records would also 
assist the mine operator in maintaining 
exposures as low as is reasonably 
achievable. The Agency requests 
comments on the impact of this 
recordkeeping change. 

This section provides for the 
discontinuance of individual exposure 
records for radon daughters or thoron 
daughters when a miner is no longer 
exposed to levels exceeding 0.20 WL for 
radon daughters or 0.60 WL for thoron 
daughters, as appropriate, for 4 
consecutive weeks or more and the 
miner's prorated calendar year exposure 
falls below 30 percent of the prorated 
annual limit. For purposes of 
discontinuing recordkeeping, 30 percent 
of the prorated annual limit for radon 
daughters would be determined by 
multiplying the number of months of 
recorded exposure by 1/10 of a WLM; 
for thoron daughters, the number of 
months of recorded exposure would be 
multiplied by 3/10 of a WLM. 

Except during pregnancy, gamma 
dosimetry may be discontinued for a 
person who is no longer exposed to an 
average of 0.75 millirem per hour during 
any shift provided that the person’s 
calendar year dose has not exceeded 
125 millirems multiplied by the number 
of months of recorded dose in that 
calendar year. This provision would 
ensure that gamma dosimetry is not 
discontinued unless the individual's 
prorated dose falls below 30 percent of 
the annual gamma limit. 

This section would also provide for 
access to records and add a provision to 
require exposure records to be provided 
to the miner upon termination of 
employment. This provision assists 
miners in supplying future employers 
with a record of their past exposures. 
MSHA believes that these provisions 
reflect the intent of the access 
provisions of section 103(c) of the Mine 
Act. 

The existing standard, through an 
incorporation by reference of paragraph 
9.8 of ANSI N13.8—1973, requires that 
radon daughter exposure records for an 
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individual be kept until the individual is 
75 years of age or until 10 years after the 
known death of the individual. There is 
no retention period for gamma records. 
The proposed rule would require that all 
sampling data, individual occupancy 
records, and combined exposure records 
be retained at the mine or the nearest 
mine office for one calendar year past 
the calendar year to which they pertain. 
Copies of records would no longer have 
to be sent to MSHA or kept on an 
approved form, but would have to be 
made available to MSHA for 
examination. Under section 103(h) of the 
Mine Act, NIOSH may request such 
records for medical research. 

Some commenters stated that the 
record retention should remain the same 
as the present requirement, in part to 
allow for future epidemiologic study. 
The Agency requests comment on the 
utility of a longer record retention 
period: in particular who should retain 
such records, the potential uses for such 
records, and the costs involved with a 
longer period of retention. 


Section 57.5705 Calculation of 
exposure to individuals. 


This section clarifies the methodology 
for calculating individual radon 
daughter exposures.in existing § 57.5040 
and contains provisions for calculating 
exposure to thoron daughters. 

A new provision would allow 
adjustments in calculating individual 
exposures if approved respiratory 
protection is worn on a short-term basis 
for inspection, maintenance, or 
installation of controls or and when 
needed to supplement engineering and 
administrative controls. Although levels 
of airborne radiation may exceed ceiling 
limits during these activities, respirator 
credit is allowed because of the limited 
time of exposure and nature of the tasks. 
The adjustments proposed for each type 
of respirator are based on the degree of 
protection provided by the respirator 
when properly used. Positive-pressure 
supplied-air respirators and pressure- 
demand self-contained respirators 
furnish full protection if radon-free air is 
used. Air-purifying (negative-pressure) 
respirators are less effective because of 
inward leakage inherent to such 
respirators. The preproposal draft 
contained a provision for canister-type 
respirators for protection against radon. 
However, no canister-type respirators 
for radon have been approved to date. 
MSHA solicits comments on the 
appropriateness of an allowance for 
these types of respirators. 
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Section 57.5706 Smoking prohibition. 


The preproposal draft would have 
deleted the existing requirement in 
§ 57.5041 prohibiting smoking in all 
areas of a mine for which radon 
daughter exposure records are required. 
Most commenters indicated that 
removing the smoking prohibition would 
be a step back from sound health 
protection. Therefore, in the absence of 
evidence of the exact relationship of 
smoking to radiation-induced lung 
cancer, the proposed rule would ban 
smoking underground in any mine where 
airborne radiation exposure is 
sufficiently high so that it is necessary 
to maintain records of the exposure. 


IV. Executive Order 12291 and 
Regulatory Flexibility Act 


Under Executive Order 12291, MSHA 
has prepared an initial analysis to 
identify potential costs and benefits — 
associated with proposed changes to its 
ionizing radiation standards for 
underground metal and nonmetal mines. 
The Agency has incorporated this 
analysis into the Initial Regulatory 
Flexibility Analysis required by the 
Regulatory Flexibility Act. MSHA. has 
determined thatthe proposed rule would 
not result in major cost increases nor 
have an incremental effect of $100 
million or more on the economy. The 
proposed rule does not meet the criteria 
for a major rule and therefore a 
Regulatory Impact Analysis is not 
necessary. 

The Regulatory Flexibility Act 
requires that in developing regulatory 
proposals, agencies should evaluate and 
include, wherever possible, compliance 
alternatives that minimize any adverse 
impact on small business entities. The 
Mine Act mandates the promulgation of 
mandatory standards dealing with toxic 
substances and harmful physical agents 
which may affect the health or 
functional capacity of miners. The 
proposed rule would clarify the 
compliance responsibilities of mine 
operators in regard to protecting miners 
from ionizing radiation exposures. 
Where possible, MSHA has proposed 
performance-oriented language to 
enable the mine operator to implement 
the most flexible and least costly 
compliance methods: MSHA has 
eliminated the requirement to send 
annual reports showing individual 
miner's cumulative exposures and has 
allowed adjustments to the cumulative 
exposures for use of respirators during 
short-term assignments in areas above 
the ceiling limits and when necessary to 
supplement engineering controls. In this 
way, MSHA has taken into 
consideration the needs of small mines. 


In the following summary of the Initial 
Regulatory Flexibility Analysis, MSHA 
has compared. the costs and benefits 
associated with the proposed changes 
with the costs of existing requirements. 
A copy of the analysis is available. upon 
request. 

- Both the existing and proposed 
ionizing radiation standards apply to.all 
underground metal and nonmetal mines 
within MSHA’s jurisdiction that contain 
levels of radon daughters or gamma 
radiation above specified action levels. 
The proposed rule would also address 
the presence of radiation from thoron 
daughters when action levels are 
exceeded. 

Although metal and nonmetal mining 
in the United States is a diverse industry 
producing about 55 different mineral 
commodities, the primary focus of the 
existing and proposed rules:is 
underground uranium mines. The 
underground uranium mining industry 
has. undergone substantial changes in 
recent years due to declining demand 
and competition from low-cost foreign 
sources. The total number of 
underground mines fell from a peak of 
300 in 1980 to only 16 by June 1986. The 
16 operating mines employ a total of 
about 450 workers. This is a decline 
from 5,706 workers in 1979. Currently, all 
underground uranium mining in the 
United States takes place in the western 
United States. 

Uranium mining involves the handling 
of large quantities of ore containing 
uranium and its decay products. The - 
concentrations of the radionuclides in 
the ore may be up to one thousand times 
greater than their concentration in other 
rocks and soils. Underground uranium 
mines. have generally accounted for 
about thirty to:forty percent of the 
uranium oxide production in the United 
States. 

In addition to uranium mines, MSHA’s 
existing radiation standards apply to 
any underground metal or nonmetal 
mines which contain concentrations of 
radon daughters exceeding 0.1 WL. The 
proposal would apply at an action level 
of 0.2 WL. Generally, radiation levels in 
these mines are much lower than levels 
in uranium mines. Although thoron 
daughters have been found in 
nonuranium mines, there are currently 
no operating mines which contain 
significant levels. During fiscal year 
1985, MSHA inspectors sampled for 
radon daughters at 254 non-uranium 
underground mines. Thirty-eight 
operating mines of the 254 nonuranium 
underground mines sampled had radon 
daughter readings in excess of 0.1 WL. 
Twenty-seven of these mines had 
samples which exceeded .2 WL. A 
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review of the historical data regarding 
radon daughter:exposure levels 
indicates that the:commodities most 
likely to contain significant levels of 
radon daughters: include gold-silver, 
lead-zinc, antimony, iron; molybdenum 
and tungsten for metal mines; and clay- 
shale, fluorspar, talc-and limestone for 
the nonmetal mines. In June 1986, total 
employment in underground mines 
producing these commodities was 9,870 
and the total number of full time 
producing mines was 160. 

The primary health risk from radon 
daughters is lung cancer caused by their 
inhalation. Gamma radiation also 
contributes to lung cancer, but affects 
the whole body, potentially causing 
cancers-in other parts of the body or 
genetic damage. 

The existing standards provide for an 
individual limit of 4 WLM per year for 
radon daughters and a limit of 5 rem per 
year for gamma radiation. MSHA 
estimates a lifetime risk of 1 to 6 lung 
cancer cases per 10,000 workers for each 
WLM of exposure to radon daughters. 
For. gamma radiation, MSHA accepts 
ICRP’s projected expectation of 
radiation induced health damage of 1.65 
cases per 10,000 workers per rem (ICRP 
Publications 26 and 32). This health 
damage includes both cancer risk and 
risk of serious hereditary damage in two 
generations of offspring. 

The average exposure to radon 
daughters for currently operating 
underground mines was 1.22 WLM in 
1985. The lifetime risk is associated with 
annual increments in exposure (WLM). 
At the current low levels of employment, 
the lifetime benefits in terms of reduced 
cases of.fataNung cancer for uranium 
and nonuranium mines is estimated to: 
range between .06 and .37 cases. If the 
industry were to: recover to previous 
levels of employment, the benefits 
would be substantially greater. 

Under the proposed: rule, the separate 
annual exposure limits for radon 
daughters and gamma radiation would 
not be changed. However, the sum rule 
would in effect keep the annual 
exposures for both below their 
individual limits when more than one 
type of radiation is present. The 
percentage of miners potentially over- 
exposed is an important factor in 
addressing costs and benefits. 
According to exposure data examined, 
approximately 10 percent of the 
individual workers would have been 
above the limit of the proposed sum rule 
in 1985. Preliminary data for 1986 
indicate that mining of higher-grade ore 
could raise this percentage 
substantially; however, this data will 
not be finalized until early 1987. 
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Initially, if the 1985 percentage prevails, 
MSHA assumes operators would meet 
the proposed sum rule by reducing-the 
concentration of radon daughters 
through increased ventilation. This 
procedure would lower the risk to the 
individuals having higher cumulative 
exposures as well as others in the mine. 
In addition, the proposed reduced action 
level for monitoring cumulative 
exposures for individuals is expected to 
have the effect of reduction of radon 
daughter concentrations in non-uranium 
mines through use of increased 
ventilation. 

The estimated cost of the current 
standard, as well as the proposed rule, 
is dependent upon the number of mines 
and employees in the uranium industry 
and in the mining of other commodities. 
The annual cost of the current regulation 
is estimated to be $9.2 million. The 
annual incremental cost of the proposed 
regulation is estimated to be $1.7 
million. The cost increase is mostly the 
result of estimated increases in 
ventilation requirements in uranium and 
non-uranium mines. The incremental 
cost does reflect a small savings due to 
changes in the frequency of monitoring 
at levels below 0.2 WL. A number of 
areas of increased flexibility and, 
therefore, potential savings have been 
identified in the cost analysis but are 
not estimated due to data constraints. 
The total estimated cost of the proposed 
rule would be $10.9 million. MSHA 
believes that due to these factors this 
constitutes a worst case estimate. The 
estimated increase does not represent a 
significant economic impact on a 
substantial number of small entities. 

MSHA particularly requests 
information from the mining community 
on the economic impact of lowering 
radiation exposure limits, establishing a 
limit for the term of pregnancy, and 
implementing the sum rule, as well as 
the potential impact of a lifetime 
cumulative exposure. 


V. Paperwork Reduction Act 


The paperwork requirements 
contained in the proposed rule have 
been submitted to the Office of 
Management and Budget (OMB) for 
review under section 3504(h) of the 
Paperwork Reduction Act of 1980. 
Comments on the proposed paperwork 
provisions should be sent directly to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Attention: Desk Officer for 
MSHA. 


List of Subjects in 30 CFR Part 57 


Mine safety and health, Radiation 
protection, Recordkeeping and recording 
requirements. 


Accordingly, it is proposed to amend 
Chapter I of Title 30, Code of Federal 
Regulations as set forth below. 


Dated: December 16, 1986. 
David A. Zegeer, 


Assistant Secretary for Mine Safety and 
Health. 


PART 57—[AMENDED] 


It is proposed to. amend Subpart D, 
Part 57, Subchapter N, Chapter I, Title 30 
of the Code of Federal Regulations as 
follows: 

1. The table of contents of Subpart D 
is revised, the text of which appears 
below. 

2. The definition of “Working level” in 
§ 57.2 is redesignated under § 57.5000 
and revised as “Working level” and 
“Working level month.” 

3. Section 57.5700 is added, the text of 
which appears below. 

4. Section 57.5037 is redesignated and 
revised as § 57.5702, the text of which 
appears below. 

5. Sections 57.5038, 57.5039, 57.5044, 
57.5046 are redesignated and revised as 
§ 57.5701, the text of which appears 
below. 

6. Section 57.5040 is redesignated and 
revised as § 57.5702 and 57.5704, the text 
of which appears below. 

7. Section 57.5041 is redesignated and 
revised as § 57.5706, the text of which 
appears below. 

8. Section 57.5042 is removed. 

9. Section 57.5046 is redesignated and 
revised as § 57.5703, the text of which 
appears below. 

10. Section 57.5705 is added. 


PART 57—SAFETY AND HEALTH 
STANDARDS—UNDERGROUND 
METAL AND NONMETAL MINES 


* * * * ” 


Subpart D—Health Standards. 


Sec. 
57.5000 Definitions. 


* * * * 


Combined Radiation Exposure = 


where— 

R=the recorded calendar-year radon- 
daughter exposure in WLM. 

T=the recorded calendar-year thoron- 
daughter exposure in WLM. 

G=the recorded calendar-year whole-body 
gamma dose in rems. 
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Radiation 
57.5700 Scope. 
57.5701 Control of exposure to radiation. 
57.5702 Monitoring for airborne radiation. 
57.5703 Measurement of gamma radiation. 
57.5704 Records. 
57.5705 Calculation of exposure to 
individuals. 
57.5706 Smoking prohibition. 
Authority: 30 U.S.C. 811. 
* 


* * * * 


§ 57.5000 Definitions. 

Working level (WL). The standard 
measure of concentration for any 
combination of short-lived radon 
daughters (P0218, Pb214, Bi214, and 
Po214) or thoron daughters (P0216, 
Pb212, Bi212, and Po212) in 1 liter of air 
that will ultimately result in the 
emission of 1.3105 MeV (million 
electron volts) of alpha energy. 

Working level month (WLM). A unit 
of cumulative exposure equivalent to an 
exposure to 1.0 working level for 173 
hours. 


* * + * * 


Radiation 


§ 57.5700 Scope. 

Sections 57.5701 through 57.5706 
pertain to occupational exposure to 
ionizing radiation underground. 


§ 57.5701 Control of exposure to 
radiation. 

(a) Ceiling limits. (1) No person shall 
be exposed to air containing 
concentrations of radon daughters 
exceeding 1.0 WL or thoron daughters 
exceeding 3.0 WL unless wearing 
approved respiratory protection. Areas 
in which radon daughter concentrations 
are above 1.0 WL or thoron daughter 
levels are above 3.0 WL shall be 
barricaded or posted as areas where 
approved respirators are required. 

(2) If radon daughter concentrations in 
an area exceed 10 WL, supplied-air 
respiratory protection shall be used. 

(b) Combined limit. Combined 
radiation exposure shall not exceed 1.0 
for any person during any calendar year 
as determined by the following formula: 


R T G 


4 WLM . 14 WLM 65 rem 


(c). Declared pregnancy. The 
occupational whole-body gamma dose 
of a declared pregnant woman shall not 
exceed 0,50 rem during the entire 
pregnancy. If the occupational whole- _ 
body gamma dose of the pregnant 
woman has ‘exceeded 0.50 rem between 
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the estimated date of conception and the 
declaration of pregnancy to the mine 
operator, the woman shall not receive 
an additional occupational whole-body 
gamma dose exceeding 0.05 rem during 
the remainder of the pregnancy. A 
declared pregnant woman means a 
woman who has voluntarily informed 
her employer in writing of her pregnancy 
and estimated date of conception. 

(d) Means of control. The mine 
operator shall use feasible engineering 
or administrative controls to maintain 
exposure of all persons at or below the 
exposure limits in this section. When 
use of these controls alone does not 
reduce exposure to these limits, the 
controls shall be used to reduce 
exposure in so far as feasible and be 
supplemented with respiratory 
protection. 


§ 57.5702 Monitoring for airborne 
radiation. 

(a) Action level. When a mine is 
identified as having radon daughter 
concentrations above 0.20 WL or thoron 
daughter concentrations above 0.60 WL, 
the provisions of this section shall apply 
unless the concentrations can be 
promptly reduced and maintained below 
these levels or the areas are barricaded 
or posted against.entry. 

(b) Frequency—{1) Weekly. Areas 
where radon daughter concentrations 
exceed 0.20 WL or thoron daughter 
concentrations exceed 0.60 WL shall be 
sampled on a random basis at least once 
each calendar week that any person 
enters the area. 

(2) Monthly. Areas with 
concentrations of radon daughters at or 
below 0.20 WL or thoron daughters at or 
below 0.60 WL that are entered by 
persons whose exposures are monitored 
because of their exposure in other areas 
in the mine shall be sampled on a 
random basis at least once each 
calendar month for inclusion in 
exposure records. 

(3) Changes in frequency. (i) Weekly 
sampling frequency for airborne 
radiation may be changed to monthly 
and remain monthly in an area so long 
as the lowest and highest results of the 
last 4 samples (weekly or monthly) 
differ no more than 0.12 WL. If the 
difference is more than 0.12 WL, the 
sampling frequency shall revert to 
weekly. 

(ii) Monthly sampling frequency may 
be changed to quarterly and remain 
quarterly in an area so long as the 
lowest and highest results of the last 4 
samples (monthly or quarterly) differ no 
more than 0.09 WL. If the difference is 
more than 0.09 WL but less than 0.12 
WL, the sampling frequency shall revert 
to monthly. If the difference is 0.12 WL 


or more, the sampling shall revert to 
weekly. 

(c) Procedures. (1) Sampling shall be 
conducted by a person trained or 
experienced in the appropriate 
procedures.. 

(2) Radon daughter concentrations 
shall be sampled by a method that does 
not underestimate the radon daughter 
concentration by more than 30 percent 
at 0.33 WL with 84 percent confidence. 

(3) Thoron daughter concentrations 
shall be sampled by a method that does 
not underestimate the thoron daughter 
concentration by more than 30 percent 
at 1.0 WL with 84 percent confidence. 

(d) Observation of monitoring. The 
mine operator shall provide affected 
persons or their representatives with an 
opportunity to observe exposure 
monitoring pertinent to the affected 
persons’ records. 


§ 57.5703 Gamma dosimetry. 


The mine operator shall provide 
individual gamma radiation 
dosimeters— 

(a) For all persons whose whole-body 
dose rate from gamma radiation exceeds 
an average of 0.75 millirem/hour during 
any shift; and 

(b) For the term of the pregnancy if the 
whole-body dose rate from gamma 
radiation of a declared pregnant woman 
exceeds an average of 0.33 millirem/ 
hour during any shift. 


§ 57.5704 Records. 

(a) Airborne radiation. (1) The mine 
operator shall calculate and record the 
calendar-year individual radon daughter 
exposures for each person entering any 
area where radon daughter 
concentrations exceed 0.20 WL when 
gamma dosimetry is required for that 
person or 0.30 WL when gamma 
dosimetry is not required. Records shall 
include concentrations of radon 
daughters in each work area and the 
person's time to the nearest half-hour in 
each work area, including work areas 
where concentrations are at or below 
these levels; 

(2) The mine operator shall calculate 
and record the calendar-year individual 
thoron daughter exposures for all person 
entering any area where thoron 
daughter concentrations exceed 0.60 
WL. Records shall include 
concentrations of thoron daughters in 
each work area and the person’s time to 
the nearest half-hour in each work area, 
including work areas where 
concentrations are at or below 0.60 WL; 
and 

(3) The record shall indicate those 
exposures that reflect use of respirators. 

(4) Recordkeeping may be 
discontinued for an individual if— 
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(i) The person is no longer exposed to 
radon daughter concentrations above 
0.20 WL or thoron daughter 
concentrations above 0.60 WL; and 

(ii) The individual’s calendar year 
radon-daughter exposure does not 
exceed “io of a WLM multiplied by the 
number of months of recorded exposure 
or thoron-daughter exposure does not 
exceed %o of a WLM multiplied by the 
number of months of recorded exposure. 

(b) Gamma radiation. (1) The mine 
operator shall maintain a record of the 
individual gamma dose for the current 
calendar year for each person for whom 
gamma dosimetry is required. 

(2) Gamma dosimetry may be 
discontinued for a person whose dose 
rate is less than an average of 0.75 
millirem/hour during any shift and the 
person's calendar year dose does not 
exceed 125 millirems multiplied by the 
number of months of recorded exposure 
in that calendar year. 

(c) Updating. Calendar-year records 
for each individual shall be updated 
within 60 days of the end of each 
calendar quarter. 

(d) Retention of records. All sampling 
data, individual occupancy records, and 
combined exposure records shall be 
retained at the mine or the nearest mine 
office for one calendar year past the 
calendar year to which they pertain. 

(e) Access to records. Persons shall 
have access to their exposure records 
and the data used to compute those 
records. Miners’ representatives shall 
have access to records of required 
exposure monitoring for persons whom 
they represent. Former employees shall 
have access to their exposure records. 
The mine operator shall provide a 
record of a person's exposures and 
doses to the person upon termination of 
employment. 

(f) Notification of overexposure. 
Persons whose exposure exceeds any of 
the limits of § 57.5701 shall be promptly 
notified of their overexposure and the 
corrective action being taken. 


§ 57.5705 Calculation of exposure to 
individuals. 

Exposure of persons to radon 
daughter or thoron daughter 
concentrations shall be calculated in the 
following manner: 

(a) For each area, the average radon 
daughter or thoron daughter 
concentration in WL (to the nearest 
hundredth) shall be determined by 
averaging two consecutive sampling 
results for the area. This average 
concentration shall be used for persons 
in that area during any portion of the 
time between samples. If the time of a 
sudden change in concentration 





45688 


between two consecutive samples can 
be determined, the result of the first 
sample may be used as the average 
concentration for the time prior to the 
change and the result of the second 
sample may be used as the average 
concentration for the time subsequent to 
the change. A sample taken by a Federal 
or State mine inspector and reported to 
the operator within 3 days shall be 
included in calculating the average 
concentration; however, if the mine 
operator has sampled simultaneously 
with the inspector, the operator’s own 
sampling results may be used. 

(b) For each person— 

(1) The exposure time in each area 
shall be rounded to the nearest half- 
hour. 

(2) The exposure time (hours) in each 
area shall be multiplied by the 
applicable average concentration (WL) 
to calculate the person's exposure in 
working level hours (WLH) to the 
nearest hundredth. 


(3) The working level hours (WLH) of 
exposure during the calendar quarter 
shall be added together and the sum 
divided by 173 to calculate the person’s 
quarterly exposure in working level 
months (WLM). The quarterly exposures 
in WLM (to the nearest hundredth) for 
the calendar year shall be added 
together to calculate the person’s 
calendar year exposure. Shorter periods 
of time than quarterly may be used to 
convert WLH to WLM as long as the 
quarterly WLM exposure is accurate to 
the nearest hundredth. 

(c) When respiratory protective 
equipment is used for short-term entry 
into areas of radon daughter or thoron 
daughter concentrations for the purpose 
of inspection, maintenance, or 
installation of controls or to supplement 
feasible controls as required by 
§ 57.5701(d), the following adjustments 
may be made in calculating exposure: 

(1) For approved respirators that 
remove airborne radionuclides, the 
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respirator wearer's exposure may be 
considered to be 10.0 percent of the last 
measured radon daughter and thoron 
daughter concentration in the area prior 
to respirator use for the time the 
respirator is worn. 

(2) For approved supplied-air 
respirators, the respirator wearer's 
exposure may be calculated on the basis 
of the radon daughter and thoron 
daughter concentrations present in the 
supplied air for the time the respirator is 
worn. 


§ 57.5706 Smoking prohibition. 


Smoking shall be prohibited 
underground in any mine where 
airborne radiation exposure records are 
required. 

[FR Doc. 86-28470 Filed 12-18-86; 8:45 am] 
BILLING CODE 4510-43-M 
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DEPARTMENT OF THE TREASURY 
internal Revenue Service 
income Taxes; Unisex Annuity Tables 


26 Parts 1 and 602 


[T.D. 8115] 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Final regulations. 


SUMMARY: This document contains final 
regulations relating to the annuity tables 
used to compute the portion of the 
amount received as an annuity that is 
includible in gross income. Questions 
have arisen concerning the gender 
distinction in the existing tables and the 
outdated mortality experience on which 
those tables are based. These 
regulations affect taxpayers receiving 
amounts as annuities under annuity, 
endowment, and life insurance contracts 
for which they have paid premiums or 
other consideration and provide them 
with the guidance needed to determine 
the amount includible in gross income 
with respect to such contracts. This 
document also contains final regulations 
relating to the computations necessary 
to determine the amount excludable 
from an employee's gross income by 
allocation of contributions when the 
actual employer contributions are not 
known. In addition, this document 
removes certain regulations relating to 
defined benefit plans that provided 
benefits for employees who were either 
self-employed or a shareholder- 
employee. 

EFFECTIVE DATE: The final regulations 
relating to amounts received as an 
annuity under section 72 (§§ 1.72-4, 
1.72-5, 1.72-6, 1.72-7, 1.72-9, and 1.72- 
11) are effective on July 1, 1986, and 
apply to amounts received as an annuity 
after June 30, 1986. The final regulations 
under § 1.72-6 provide transitional rules 
applicable to amounts received under 
certain contracts in which an amount is 
invested before July 1, 1986. The final 
regulations under section 403(b) 

(§ 1.403({b)-1(d)(4) are effective for 
taxable years beginning after July 1, 
1986. The removal of §§ 1.401(a)-18 and 
1.401(j)-1 through -6 are effective for 
plan years beginning after December 31, 
1983. The amendment to § 602.101 is 
effective July 1, 1986. 

FOR FURTHER INFORMATION CONTACT: 
For further information concerning the 
amendments relating to the annuity 
tables, contact Annettee J. Guarisco of 
the Legislation and Regulations 
Division, Office of Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue NW., Washington, 


DC 20224 {Attention: CC:LR:T). 
erhewe 202-566-3238 (not a toll-free 
call). 

For further information concerning 
IRC sections 401(a)(18), 401(j), or 403(b), 
contact Monice Rosenbaum of the 
Employee Plans and Exempt 
Organizations Division, Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue NW., Washington, 
DC 20224 (Attention: CC:LR:T:EE-114— 
82). Telephone 202-566-3422 (Not a toll- 
free call). 

SUPPLEMENTARY INFORMATION: 


Background 


On March 24, 1986, the Federal 
Register published proposed 
amendments (51 FR 9978) to the Income 
Tax Regulations (26 CFR Part 1) and the 
Table of OMB Control Numbers (26 CFR 
Part 602). The amendments were 
proposed to update and gender- 
neutralize the annuity tables used to 
determine the exclusion ratio applicable 
to amounts received as annuities under 
annuity, endowment, or life insurance 
contracts. The proposed amendments 
also contained transitional rules 
applicable to certain contracts in which 
amounts were invested prior to July 1, 


1986. 

The preamble to the proposed 
regulations discussed the data that 
served as the basis of the proposed 
annuity tables and requested comments 
on the appropriateness of the 
assumptions used to develop the 
proposed annuity tables. 

Many comments on the proposed 
regulations were received addressing 
this and other issues. In addition, the 
proposed regulations were the subject of 
a public hearing held at the National 
Office of the Internal Revenue Service 
on May 21, 1986. After consideration of 
the comments received and the 
statements made at the public hearing, 
the proposed regulations are adopted as 
revised by this Treasury decision. 


Revised Annuity Tables 
In General 


Section 72 permits a taxpayer to 
exclude from gross income that part of 
any amount received as an annuity 
which bears the same ratio to such 
amount as the investment in the 
contract as of the annuity starting date 
bears to the expected return under the 
contract as of such date. If the expected 
return depends in whole or in part on 
the life expectancy of one or more 
individuals, the statute requires that the 
expected return be computed by 
reference to actuarial tables prescribed 
by the Secretary of the Treasury. Soon 
after section 72 was enacted in 1954, the 
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Secretary published regulations 
containing tables based on 1937 
mortality and distinguished by gender 
(Tables I through IV of § 1.72-9). The 
effect of the gender distinction is that 
women are not entitled to exclude from 
gross income as high a proportion of the 
amount received as an annuity as men 
of the same age. The final regulations 
provide annuity tables that are not 
distinguished by gender and are based 
on more recent mortality experience. 


Mortality data 


The final regulations adopt the 
mortality assumptions used to develop 
the proposed annuity tables. Thus, the 
revised tables are based, as are Tables I 
through IV of § 1.72-9, on individual 
annuitant mortality. Commentators 
stated that the mortality used to develop 
the revised tables was appropriate and 
that they were unaware of any other 
data that would be more relevant for 
determining the life expectancies of 
taxpayers receiving amounts taxable 
under section 72. 


Gender mix 


The final regulations also retain the 
gender mix used to develop the 
proposed annuity tables. Thus, the 
revised annuity tables assume that the 
population mix of males and females 
expected to use the section 72 annuity 
tables is the same as that of the 
individual annuitants whose mortality is 
reflected in the Society of Actuaries 
study that serves as the basis of the 
revised annuity tables. 

Some commentators stated that there 
is not necessarily a relationship 
between the gender mix of individuals 
expected to use the section 72 annuity 
tables and the gender mix of individuals 
whose mortality is reflected in the 
Society of Actuaries study. They 
suggested applying a 50-50 gender mix. 

These same commentators admitted, 
however, that it is appropriate to use the 
mortality of individual annuitants to 
construct the annuity tables. In addition, 
the commentators did not provide any 
data indicating that a 50-50 gender mix 
more appropriately reflects the gender 
mix of taxpayers expected to apply the 
section 72 annuity tables than the 
gender mix of individual annuitants. 


Table VI 


Table VI of § 1.72-9 provides 
expected return multiples for ordinary 
joint life and last survivor annuitants. 
Commentators stated that the transition 
of multiples contained in Table VI of the 
proposed regulations was not as smooth 
as the transition of multiples contained 
in the other proposed annuity tables. 
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They suggested applying a different 
methodology to calculate the expected 
return multiples in Table IV to provide a 
smoother transition. The final 
regulations adopt this suggestion. 


Transitional Rules 


The proposed amendments contained 
two transitional rules applicable to 
certain contracts in which amounts were 
invested before July 1, 1986. The first 
rule applies to certain contracts in 
which no amount was invested after 
June 30, 1986, and provides that 
taxpayers must apply Tables I through 
IV of § 1.72-9 to amounts received under 
such contracts. The second proposed 
transitional rule applies to certain 
contracts in which an amount was 
invested both before July 1, 1986, and 
after June 30, 1986, and provides that 
taxpayers may elect to apply Tables I 
through IV to the extent of their pre-July 
1, 1986 investment in the contract. 

Some commentators stated that these 
transitional rules are contrary to a 
national policy against discrimination 
by government agencies and requested 
that they be removed from the 
regulations. The Service and Treasury 
carefully considered these comments, 
but believe that transitional relief is 
appropriate because taxpayers have 
relied on Tables I through IV in 
determining the extent to which they 
should invest in annuity contracts. 
Moreover, the Service and Treasury do 
not believe taxpayers currently 
receiving payment as annuities should 
be required to recalculate their 
exclusion ratios as would be the case if 
no transitional relief were provided. 

The final regulations amend the 
proposed transitional rules to permit 
taxpayers to apply the gender-neutral 
annuity tables to amounts received after 
June 30, 1986, under contracts in which 
no amount was invested after June 30, 
1986. Thus, taxpayers who purchased 
contracts before June 30, 1986, may 
apply the gender-neutral annuity tables 
to amounts received as annuities after 
June 30, 1986, regardless of when they 
first began receiving amounts as 
annuities under such contracts. 


Effective Date 


The final regulations retain the 
proposed effective date of July 1, 1986. 
Many charitable organizations 
requested a postponement until January 
1, 1987, stating that they needed more 
time to revise their publications used in 
presentations to prospective charitable 
donors. The Service and Treasury 
believe that this concern is outweighed 
by the substantive tax consequences of 
a postponent. 


Refund Feature of Joint and Survivor 
Annuity Contract 


The final regulations provide a 
formula for valuing the refund feature of 
a joint and survivor annuity contract 
purchased after the effective date of the 
revised annuity tables. Commentators 
suggested that the existing section 72 
rules are not appropriate for determining 
the value of a refund feature of a post- 
effective date annuity contract. 


Section 403 (b) Regulations 


The final regulations adopt without 
change the provisions of the proposed 
regulations (including the tables) 
relating to section 403(b). 

Required Minimum Distributions 
Commentators questioned whether 
taxpayers may apply the gender-neutral 
annuity tables to determine the required 

minimum distributions under sections 
401(a)}{9), 408{a)(6), and 408({b)(3). In 
response, the ice and Treasury have 
determined that taxpayers must apply 
the gender-neutral tables to calculate 
the amount of such distributions. 


Executive Order 12291, Regulatory 
Flexibility Act, and Paperwork 
Reduction Act 


The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291 and that a 
regulatory impact analysis therefore is 
not required. 

Although a notice of proposed 
rulemaking that solicited public 
comment was issued, the Internal 
Revenue Service concluded when the 
notice was issued that the regulations 
are interpretative and that the notice 
and public procedure requirements of 5 
U.S.C. 553 did not apply. Accordingly, 
the final regulations do not constitute 
regulations subject to the Regulatory 
Flexibility Act (5 U.S.C. Chapter 6). 

The collection of information 
requirements contained in these 
regulations have been submitted to the 
Office of Management and Budget in 
accordance with the requirements of the 
Paperwork Reduction Act of 1980. These 
requirements have been approved by 
OMB. 


Drafting Information 


The principal author of the regulations 
under section 72 is Annette J. Guarisco 
of the Legislation and Regulations 
Division of the Office of Chief Counsel, 
Internal Revenue Service. The principal 
author of the section 401 and 403 
regulations is Monice Rosenbaum of the 
Employee Plans and Exempt 
Organizations Division, Office of Chief 


Counsel, Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
developing the regulations on matters of 
both substance and style. 


List of Subjects 
26 CFR 1.61-2-1.281-4 


Income taxes, Taxable, income, 
Deductons, Exemptions. 


26 CFR 1.401-0-1.425-1 


Income taxes, Employee benefit plan, 
Pensions, Stock options, Individual 
retirement accounts, Employee stock 
ownership plans. 


26 CFR Part 602 


Reporting and recordkeeping 
requirements. 


Adoption of Amendments to the 
Regulations 

For the reasons set out in the 
preamble, Subchapter A, Part 1 and 
Subchapter H, Part 602 of Title 26, 
Chapter 1 of the Code of Federal 
Regulations are amended as set forth ~ 
below: 


PART 1—INCOME TAX REGULATIONS 


Paragraph 1. The authority for Part 1 
is amended by adding the following 
citation: 

Authority: 26 U.S.C. 7805. * * * Sections 
1.72-4, 1.72-5, 1.72-6, 1.72-7, 1.72-9, and 1.72- 
11 also issued under 26 U.S.C. 72{c). 


Par. 2. Section 1.72—4 is amended by 
revising paragraphs (a), (d), and (e) to 
read as follows: 


§ 1.72-4 Exclusion ratio. 


(a) General rule. (1) (i) To determine 
the proportionate part of the total 
amount received each year as an 
annuity which is excludable from the 
gross income of a recipient in the 
taxable year of receipt (other than 
amounts received under (a) certain 
employee annuities described in section 
72(d) and § 1.72-13, or (b) certain 
annuities described in section 72(0) and 
§ 1.122-1), an exclusion ratio is to be 
determined for each contract. In general, 
this ratio is determined by dividing the 
investment in the contract as found 
under § 1.72-6 by the expected return 
under such contract as found under 
§ 1.72-5. Where a single consideration is 
given for a particular contract which 
provides for two or more annuity 
elements, an exclusion ratio shall be 
determined for the contract as a whole 
by dividing the investment in such 
contract by the aggregate of the 
expected returns under all the annuity 
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elements provided thereunder, However, 
where the provisions of paragraph (b)(3) 
of § 1.72-2 apply to payments received 
under such a contract, see paragraph 
(b){3) of § 1.72-6. In the case of a 
contract to which § 1.72-6(d) (relating to 
contracts in which amounts were 
invested both before July 1, 1986, and 
after June 30, 1986) applies, the 
exclusion ratio for purposes of this 
paragraph (a) is determined in 
accordance with § 1.72-6(d) and, in 
particular, § 1.72-6(d)(5)(i). 

(ii) The exclusion ratio for the 
particular contract is then applied to the 
total amount received as‘an annuity 
during the taxable year by each 
recipient. See, however, paragraph (e)(3) 
of § 1.72-5. Any excess of the total 
amount received as an annuity during 
the taxable year over the amount 
determined:by the application of the 
exclusion ratio to such total amount 
shall be included in the gross income of 
the recipient for the taxable year of 
receipt. 

(2) The principles of subparagraph (1) 
may be illustrated by the following 
example: 

Example. Taxpayer A purchased an 
annuity contract providing for payments of 
$100 per month for a consideration of $12,650. 
Assuming that the expected return under this 
contract is $16,000 the exclusion ratio to be 
used by A is $12,650+ 16,000; or 79.1 percent 
(79.06 rounded to the nearest tenth). If 12 
such monthly payments are received by A 
during his taxable year, the total amount he 
may exclude from his gross income in such 
year is $949.20 ($1,200x79.1 percent).The 
balance of $250.80 ($1,200 less $949.20) is the 
amount to be included in gross income. If A 
instead received only five such payments 
during the year, he should exclude $395.50 
(500x79.1 percent) of the total amounts 
received. 


For examples of the computation of the 
exclusion ratio in cases where two 
annuity elements are acquired for a 
single consideration, see paragraph 
(b)(1) of § 1.72-6. 

(3) The exclusion ratio shall be 
applied only to amounts received as an 
annuity within the meaning of that term 
under paragraph (b) (2) and (3) of § 1.72- 
2. Where the periodic payments increase 
in amount after the annuity starting date 
in a manner not provided by the terms 
of the contract-at such date, the portion 
of such payments representing the 
increase is not an amount received as an 
annuity. For the treatment of amounts 
not received as an annuity, see section 
72{e) and § 1.72-11. For special rules 
where paragraph (b) (3) of § 1.72-2 
applies to amounts received, see 
paragraph (d)(3) of this section. 

(4) After an exclusion ratio has been 
determined for a particular contract, it 
shall be applied to any amounts 


received as an annuity thereunder 
unless or until one of the following 
occurs: 

(i) The contract is assigned or 
transferred for a valuable consideration 
(see section 72(g) and paragraph (a) of 
§ 1.72-10); 

(ii) The contract matures or is 
surrendered, redeemed, or discharged in 
accordance with the provisions of 
paragraph (c) or (d) of § 1.72-11; 

(iii) The contract is exchanged (or is 
considered to have been exchanged) in 
a manner described in paragraph (e) of 
§ 1.72-11. 

(d) Exceptions to the general rule. (1) 
Where the provisions of section 72 
would otherwise require an exclusion 
ratio to be determined, but the 
investment in the contract (determined 
under § 1.72-6) is an amount of zero or 
less, no exclusion ratio shall be 
determined and all amounts received 
under such a contract shall be includible 
in the gross income of the recipient for 
the purposes of section 72. 

(2) Where the investment in the 
contract is equal to or greater than the 
total expected return under such 
contract found under § 1.72-5, the 
exclusion ratio shall be considered to be 
100 percent and all amounts received as 
an annuity under such contract shall be 
excludable from the recipient's gross 
income. See, for example, paragraph 
(f}(1) of § 1.72-5. In the case of a 
contract to which § 1.72-6(d) (relating to 
contracts in which amounts were 
invested both before July 1, 1986, and 
after June 30, 1986) applies, this 
paragraph (d)(2) is applied in the 
manner prescribed in § 1.72-6(d) and, in 
particular, § 1.72-6(d)(5)(ii). 

(3)(i) If a contract provides for 
payments to be made to a taxpayer in 
the manner described in paragraph 
(b)(3) of § 1.72-2, the investment in the 
contract shall be considered to be equal 
to the expected return under such 
contract and the resulting exclusion 
ratio (100%) shall be applied to all 
amounts received as an annuity under 
such contract. For any taxable year, 
payments received under such a 
contract shall be considered to be 
amounts received as an annuity only to 
the extent that they do not exceed the 
portion of the investment in the contract 
which is properly allocable to that year 
and hence excludable from gross income 
as a return of premiums or other 
consideration paid for the contract. The 
portion of the investment in the contract 
which is properly allocable to any 
taxable year shall be determined by 
dividing the investment in the contract 
(adjusted for any refund feature in the 


* * 
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manner described in paragraph (d) of 

§ 1.72-7) by the applicable multiple 
(whether for a term certain, life, or lives) 
which would otherwise be used in 
determining the expected return for such 
a contract under § 1.72-5. The multiple 
shall be adjusted in accordance with the 
provisions of the table in paragraph 
(a)(2) of § 1.72-5, if any adjustment is 
necessary, before making the above 
computation. If payments are to be 
made more frequently than annually and 
the number of payments to be made in 
the taxable year in which the annuity 
begins are less than the number of 
payments to be made each year 
thereafter, the amounts considered 
received as an annuity (as otherwise 
determined under this subdivision) shall 
not exceed, for such taxable year 
(including a short taxable year), an 
amount which bears the same ratio to 
the. portion of the investment in the 
contract considered allocable to each 
taxable year as the number of payments 
to be made in the first year bears to the 
number of payments to be made in each 
succeeding year. Thus, if payments are 
to be made monthly, only seven 
payments will be made in the first 
taxable year, and the portion of the 
investment in the contract allocable to a 
full year of payments is $600, the 
amounts considered received as an 
annuity in the first taxable year cannot 
exceed $350 ($600 x "2). See subdivision 
(iii) of this subparagraph for an example 
illustrating the determination of the 
portion of the investment in the contract 
allocable to one taxable year of the 
taxpayer. 

(ii) If subdivision (i) of this 
subparagraph applies to amounts 
received by a taxpayer and the total 
amount of payments he receives in a 
taxable year is less than the total 
amount excludable for such year under 
subdivision (i) of this subparagraph, the 
taxpayer may elect, in a succeeding 
taxable year in which he receives 
another payment, to redetermine the 
amounts to be received as an annuity 
during the current and and succeeding 
taxable years. This shall be computed in 
accordance with the provisions of 
subdivision (i) of this subparagraph 
except that: 

(a) The difference between the portion 
of the investment in the contract 
allocable to a taxable year, as found in 
accordance with subdivision (i) of this 
subparagraph, and the total payments 
actually received in the taxable year 
prior to the election shall be divided by 
the applicable life expectancy of the 
annuitant (or annuitants), found in 
accordance with the appropriate table in 
§ 1.72-9 (and adjusted in accordance 
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with paragraph (a)(2) of § 1.72-5), or by 
the remaining term of a term certain 
annuity, computed as of the first day of 
the first period for which an amount is 
received as an annuity in the taxable 
year of the election; and 

(5) The amount determined under (a) 
of this subdivision shall be added to the 
portion of the investment in the contract 
allocable to each taxable year (as 
otherwise found). To the extent that the 
total periodic payments received under 
the contract in the taxable year of the 
election or any succeeding taxable year 
does not equal this total sum, such 
payments shall be excludable from the 
gross income of the recipient. To the 
extent such payments exceed the sum so 
found, they shall be fully includible in 
the recipient's gross income. See 
subdivision (iii) of this subparagraph for 
an example illustrating the 
redetermination of amounts to be 
received as an annuity and subdivision 
(iv) of this subparagraph for the method 
of making the election provided by this 
subdivision. 

(iii) The application of the principles 
of paragraph (d)(3) (i) and (ii) of this 
section may be illustrated by the 
following example: 


Example. Taxpayer A, a 64 year old male, 
files his return on a calendar year basis and 
has a life expectancy of 15.6 years on June 30, 
1954, the annuity starting date of a contract to 
which § 1.72-2{b)(3) applies and which he 
purchased for $20,000. The contract provides 
for variable annual payments for his life. He 
receives a payment of $1,000 on June 30, 1955, 
but receives no other payment until June 30, 
1957. He excludes the $1,000 payment from 
his gross income for the year 1955 since this 
amount is less than $1,324.50, the amount 
determined by dividing his investment in the 
contract ($20,000) by his life expectancy 
adjusted for annual payments, 15.1 (15.6-0.5), 
as of the original annuity starting date. 
Taxpayer A may elect, in his return for the 
taxable year 1957, to redetermine amounts to 
be received as an annuity under his contract 
as of June 30, 1956. For the purpose of 
determining the extent to which amounts 
received in 1957 or thereafter shall be 
considered amounts received as an annuity 
(to which a 100 percent exclusion ratio shall 
apply) he shall add $118.63 to the $1,324.50 
originally determined to be receivable as an 
annuity under the contract, making a total of 
$1,443.13. This is determined by dividing the 
difference between what was excludable in 
1955 and 1956, $2,649 (2 $1,324.50) and what 
he actually received in those years ($1,000) 
by his life expectancy adjusted for annual 
payments, 13.9 (14.4-0.5), as of his age at his 
nearest birthday (66) on the first day of the 
first period for which he received an amount 
as an annuity in the taxable year of election 
(June 30, 1956). The result, $1,443.13, is 
excludable in that year and each year 
thereafter as an amount received as an 
annuity to which the 100% exclusion ratio 
applies. It will be noted that in this example 


the taxpayer received amounts less than the 
excludable amounts in two successive years 
and deferred making his election until the 
third year, and thus was able to accumulate 
the portion of the investment in the contract 
allocable to each taxable year to the extent 
he failed to receive such portion in both 
years. Assuming that he received $1,500 in 
the taxable year of his election, he would 
include $56.87 in his gross income and 
exclude $1,443.13 therefrom for that year. 


(iv) If the taxpayer chooses to make 
the election described in subdivision {ii) 
of this subparagraph, he shall file with 
his return a statement that he elects to 
make a redetermination of the amounts 
excludable from gross income under his 
annuity contract in accordance with the 
provisions of paragraph (d)(3) of § 1.72- 
4. This statement shall also contain the 
following information: 

(a) The original annuity starting date 
and his age on that date, 

(b) The date of the first day of the first 
period for which he received an amount 
in the current taxable year, 

(c) The investment in the contract 
originally determined (as adjusted for 
any refund feature), and 

(d) The aggregate of all amounts 
received under the contract between the 
date indicated in (a) of this subdivision 
and the day after the date indicated in 
(b) of this subdivision to the extent such 
amounts were excludable from gross 
income. 


He shall include in gross income any 
amounts received during the taxable 
year for which the return is made in 
accordance with the redetermination 
made under this subparagraph. 

(v) In the case of a contract to which 
§ 1.72-6(d) (relating to contracts in 
which amounts were invested both 
before July 1, 1986, and after June 30, 
1986) applies, this paragraph (d)(3) is 
applied in the manner prescribed in 
§ 1.72-6(d) and, in particular, § 1.72- 
6(d)(5)(iii). This application may be 
illustrated by the following example: 


Example. B, a male calendar year taxpayer, 
purchases a contract which provides for 
variable annual payments for life and to 
which § 1.72-2(b)(3) applies. The annuity 
starting date of the contract is June 30, 1990, 
when B is 64 years old. B receives a payment 
of $1,000 on June 30, 1991, but receives no 
other payment until June 30, 1993. B's total 
investment in the contract is $25,000. B’s pre- 
July 1986 investment in the contract is 
$12,000. If B makes the election described in 
§ 1.72-6(d)(6), separate computations are 
required to determine the amounts received 
as an annuity and excludable from gross 
income with respect to the pre-July 1986 
investment in the contract and the post-June 
1986 investment in the contract. In the 
separate computations, B first determines the 
applicable portions of the total payment 
received which are allocable to the pre-July 


45693 


1986 investment in the contract and the post- 
June 1986 investment in the contract. The 
portion of the payment received allocable to 
the pre-July 1986 investment in the contract is 
$480 ($12,000/$25,000 x $1,000). The portion 
of the payment received allocable to the post- 
June 1986 investment in the contract is $520 
($13,000/$25,000 x $1,000). 

Second, B determines the pre-Juiy 1986 
investment in the contract and the post-June 
1986 investment in the contract allocable to 
the taxable year by dividing the pre-July 1986 
and post-June 1986 investments in the 
contract by the applicable life expectancy 
multiple. The life expectancy multiple 
applicable to pre-July 1986 investment in the 
contract is B’s life expectancy as of the 
original annuity starting date adjusted for 
annual payments and is determined under 
Table I of § 1.72-9 [15.1 (15.6-0.5)]. The life 
expectancy multiple applicable to post-June 
1986 investment in the contract is determined 
under Table V of § 1.72-9 (20.3 (20.8-0.5)). 
Thus, the pre-July 1986 investment in the 
contract allocable to each taxable year is 
$794.70 ($12,000-+-15.1), and the post-June 1986 
investment in the contract so allocable is 
$640.39 ($13,000 = 20.3). Because the 
applicable portions of the total payment 
received in 1991 under the contract {$480 
allocable to the pre-July 1986 investment in 
the contract and $520 allocable to the post- 
June 1986 investment in the contract) are 
treated as amounts received as an annuity 
and are excludable from gross income to the 
extent they do not exceed the portion of the 
corresponding investment in the contract 
allocable to 1991 ($794.70 pre-July 1986 
investment in the contract and $640.39 post- 
June 1986 investment in the contract), the 
entire amount of each applicable portion of 
the total payment is excludable from gross 
income. B may elect, in the return filed for 
taxable year 1993, to redetermine amounts to 
be received as an annuity under the contract 
as of June 30, 1992. The extent to which the 
amounts received in 1993 or thereafter shall 
be considered amounts received as an 
annuity is determined as follows: 


Pre-July 1986 investment in the 
contract allocable to taxable 
years 1991 and 1992 ($794.70 
62) 

Less: Portion of total payments 
allocable to pre-July 1986 in- 
vestment in the contract actu- 
ally received as an annuity in 
taxable years 1991 and 1992 


Divided by: Life expectancy 
multiple applicable to pre-July 
1986 investment in the con- 
tract for B, age 66 (14.4—0.5) 


Plus: Amount originally deter- 
mined with respect to pre-July 
1986 investment in the con- 
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Post-June 1986 investment in the 
contract allocable to taxable 
years 1991 and 1992 ($640.39 


Less: Portion of total payments 
allocable to-post-June 1986 in- 
vestment in the contract actu- 
ally received as an annuity in 
taxable years 1991 and 1992 


Divided by: Life expectancy 
multiple applicable to post- 
June 1986 investment. in the 
contract for B, age 66 
PR ca pec dn Sees 


Plus: Amount originally deter- 
mined with respect to post- 
June 1986 investment in the 
contract 


Post-June 1986 amount 


(vi) The method of making an election 
to perform the separate computations 
illustrated in paragraph (d)(3)(v) of this 
section is described in § 1.72-6(d)(6). 

(e) Exclusion ratio in the case of two 
or more annuity elements acquired for a 
single consideration. (1){i) Where two or 
more annuity elements are provided 
under a contract described in paragraph 
(a)(2) of § 1.72-2, an exclusion ratio 
shall be determined for the contract as a 
whole and applied to all amounts 
received as an annuity under any of the 
annuity elements. To obtain this ratio, 
the investment in the contract 
determined in accordance with § 1.72-6 
shall be divided by the aggregate of the 
expected returns found with respect to 
each of the annuity elements in 
accordance with § 1.72-5. For this 
purpose, it is immaterial that payments 
under one or more of the annuity 
elements involved have not commenced 
at the time when an amount is first 
received as an annuity under one or 
more of the other annuity elements. 

(ii) The exclusion ratio found under 
subdivision (i) of this subparagraph does 
not apply to: 

(a) An annuity element payable to a 
surviving annuitant under a joint and 
survivor annuity contract to which 
section 72(i) and paragraphs (b)(3) and 
(e)(3) of § 1.72-5 apply, or to 

{b) A contract under which one or 
more of the constituent annuity elements 
provides for payments described in 
paragraph (b)(3) of § 1.72-2. 

For rules with respect to a contract 
providing for annuity elements 
described in (5) of this subdivision, see 
subparagraph (2) of this paragraph. 

(2) If one or more of the annuity 
elements under a contract described in 
paragraph (a)(2) of § 1.72-2 provides for 


payments to which paragraph (b)(3) of 
§ 1.72-2 applies: 

(i) With respect to the annuity 
elements to which paragraph (b)(3) of 
§ 1.72-2 does not apply, an exclusion 
ratio shall be determined by dividing the 
portion of the investment in the entire 
contract which is properly allocable to 
all such elements (in the manner 
provided in paragraph (b)(3)(ii) of 
§1.72-6) by the aggregate of the 
expected returns thereunder and such 
ratio shall be applied in the manner 
described in subdivision {i) of 
subparagraph (1); and 

(ii) With respect to the annuity 
elements to which paragraph (b)(3) of 
§ 1.72-2 does apply, the investment in 
the entire contract shall be reduced by 
the portion thereof found in subdivision 
(i) of this subparagraph and the resulting 
amount shall be used to determine the 
extent to which the aggregate of the 
payments received during the taxable 
year under all such elements is 
excludable from gross income. The 
amount so excludable shall be allocated 
to each recipient under such elements in 
the same ratio that the total of payments 
he receives each year bears to the total 
of the payments received by all such 
recipients during the year. The exclusion 
ratio with respect to the amounts so 
allocated shall be 100 percent. See 
paragraph (f)}(2) of § 1.72-5 and 
paragraph (b)(3) of § 1.72-6. 

(iii) In the case of a contract to which 
§ 1.72-6(d) (relating to contracts in 
which amounts were invested both 
before July 1, 1986, and after June 30, 
1986) applies, this paragraph (e) is 
applied in the manner prescribed in 
§ 1.72-6(d) and, in particular, § 1.72- 
6(d)(5)(iv). 

Par. 3. Section 1.72-5 is amended by 
revising paragraphs (a), (b), and (e), and 
adding a new paragraph (g) to read as 
follows: 


if the number of whole months from 
the annuity starting date to the first 0-1 2 
Payment date is— 


And the payments under the contract 
are to be made: 
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§ 1.72-5 . Expected return. 

(a) Expected return for but one life. (1) 
If a contract to which section 72 applies 
provides that one annuitant is to receive 
a fixed monthly income for life, the 
expected return is determined by 
multiplying the total of the annuity 
payments to be received annually by the 
multiple shown in Table I or V 
(whichever is applicable) of § 1.72-9 
under the age (as of the annuity starting 
date) and, if applicable, sex of the 
measuring life (usually the annuitant's). 
Thus, where a male purchases a 
contract before July 1, 1986, providing 
for an immediate annuity of $100-per 
month for his life and, as of the annuity 
starting date (in this case the date of 
purchase), the annuitant's age at his 
nearest birthday is 66, the expected 
return is computed as follows: 


Monthly payment -of .$100x12 
months equals annual payment 


If, however, the taxpayer had purchased 
the contract after June 30, 1986, the 
expected return would be $23,040, 
determined by multiplying 19.2 (multiple 
shown in Table V, age 66) by $1,200. 

(2) (i) If payments are to be made 
quarterly, semiannually, or annually, an 
adjustment of the applicable multiple 
shown in Table I or V (whichever is 
applicable) may be required. A further 
adjustment may be required where the 
interval between the annuity starting 
date and the date of the first payment is 
less than the interval between future 
payments. Neither adjustment shall be 
made, however, if the payments are to 
be made more frequently than quarterly. 
The amount of the adjustment, if any, is 
to be found in accordance with the 
following table: 


wee 40.5 404 403-402 +01 


+1 0 


Thus, for a male, age 66, the multiple 
found in Table I, adjusted for quarterly 
payments the first of which is to be 
made one full month after the annuity 
starting date, is 14.5 (14.4+0.1); for 
semiannual! payments the first of which 
is to be made six full months from the 


annuity starting date, the adjusted 
multiple is 14.2 (14.4—0.2); for annual 
payments the first of which is to be 
made one full month from the annuity 
starting date, the adjusted multiple is 
14.9 (14.4+0.5). If the annuitant in the 
example shown in subparagraph (1) of 
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this paragraph were to receive an 
annual payment of $1,200 commencing 
12 full months after his annuity starting 
date, the amount of the expected return 
would be.$16,680 ($1,200 x 13.9 
[14.4—0.5]). Similarly, for an annuitant, 
age 50, the multiple found in Table V, 
adjusted for quarterly payments the first 
of which is to be made one full month 
after the annuity starting date, is 33.2 
(33.1+0.1); for semiannual payments the 
first of which is to be made six full 
months from the annuity starting date, 
the adjusted multiple is 32.9 (33.1 —0.2); 
for annual payments the first of which is 
to be made one full month from the 
annuity starting date, the adjusted 
multiple is 33.6 (33.1+0.5). ' 

(ii) Notwithstanding the table in | 
subdivision (i) of this subparagraph, 
adjustments of multiples for early or 
other than monthly payments 
determined prior to February 19, 1956, 
under the table prescribed in paragraph 
1(b)(4) of T.D. 6118 (19 FR ‘9897, C.B. 
1955-1, 699), approved December 30, 
1954, need not be redetermined. 

(3) If the contract provides for fixed 
payments to be made to an‘annuitant 
until death or until the expiration of a 
specified limited period, whichever 
occurs earlier, the expected return of 
such temporary life annuity is 
determined by multiplying the total of 
the annuity payments to be received 
annually by the multiple shown in Table 
IV or VIII (whichever is applicable} of 
§ 1.72-9 for the age (as of the annuity 
starting date) and, if applicable, sex of 
the annuitant and the nearest whole 
number of years in the specified period. 
For example, if a male annuitant, age 60 
(at his nearest birthday), is to receive 
$60 per month for five years or until he 
dies, whichever is earlier, and there is 
no post-June 1986, investment in the 
contract, the expected return under such 
a contract is $3,456, one as 
follows: 


Monthly payments of $60x12 
— equals annual payment 


Multipie shown in. Table IV for 
male, age 60, for term of 5 years... 


Expected return for 5 year tempo- 
rary life annuity of $720 per year 
($720 x 4.8) 


If the annuitant purchased the same. 
contract after June 30, 1986, the expected 
return under the contract would be 
$3,528, computed as follows: 


Monthly payments of $6012 
months equals annual payment 
f 


Multiple shown in Table VIII for 
annuitant, age 60, for term of 5 


Expected return for 5-year tempo- 
rary life annuity of $720 per 
year ($720 x 4.9) 


The adjustment provided by 
subparagraph (2) of this paragraph shall 
not be made with respect to the multiple 
found in Table IV or VHI (whichever is 
applicable). 

(4) If the contract provides for 
payments to be made to an annuitant for 
the annuitant'’s lifetime, but the amount 
of the annual payments is to be 
decreased after the expiration of a 
specified limited period, the expected 
return is computed by considering the 
contract as a combination of a whole 
life annuity for the smaller amount plus 
a temporary life annuity for an amount 
equal to the difference between the 
larger and the smaller amount. For 
example, if a male annuitant, age 60, is 
to receive $150 per month for five years 
or until his earlier death, and is to 
receive $90 per month for the remainder 
of his lifetime after such five years, the 
expected return is computed as if the 
annuitant’s contract consisted of a 
whole life annuity for $90 per month 
plus a five year temporary life annuity 
of $60 per month. In such circumstances, 
the expected return if there is no post- 
June 1986 investment in the contract is 
computed as follows: 


Monthly payments of $9012 
months equals annual. payment 


Expected return for whole life an- 
nuity of $1,080 per year 

Expected return for 5-year tempo- 
rary life annuity of $720 per year 
(as found in subparagraph (3) of 
this paragraph (a)) 


Total expected return 


If the annuitant purchased the same 
contract after June 30, 1986, the expected 
return would be $29,664, computed as 
follows: 


Monthly payments of $90x12 
months equals annual payment: 
f 


Multiple shown in Table V for an- 
nuitant, age 60. 


Expected return for whole life an- 
nuity of $1,080 per year 
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Plus: Expected return for 5-year 
temporary life annuity of $720 
per year (as found in subpara- 
graph (3) of this paragraph (a)) 


Total expected return 


If payments are to be made quarterly, 
semiannually, or annually, an 
appropriate adjustment of the multiple 
found in Table I or V (whichever is 
applicable) for the whole life annuity 
should be made in accordance with 
subparagraph (2) of this paragraph. 

(5) If the contract described in 
subparagraph (4) of this paragraph 
provided that the amount of the annual 
payments to the annuitant were to be 
increased (instead of decreased) after 
the expiration of a specified limited 
period, the expected return would be 
computed as if the annuitant's contract 
consisted of a whole life annuity for the 
larger amount minus a temporary life 
annuity for an amount equal to the 
difference between the larger and 
smaller amount. Thus, if the annuitant 
described in subparagraph (4) of this 
paragraph were to receive $90 per month 
for five years or until his earlier death, 
and to receive $150 per month for the 
remainder of his lifetime after such five 
years, the expected return would be 
computed by subtracting the expected 
return under a five year temporary life 
annuity of $60 per month from the 
expected return under a whole life 
annuity of $150 per month. In such 
circumstances, the expected return if 
there is no post-June 1986 investment in 
the contract is computed as follows: 


Monthly payments of $150x12 
months. equals annual payment 
of. 


Expected. return for annuity for 
whole life of $1,800 per year 

Less expected return for 5-year 
temporary life annuity of $720 
per year (as found in subpara- 
graph (3)) 


Net expected return 


If the annuitant purchased the same 
contract after June 30, 1986, the expected 
return would be $40,032, computed as 
follows: 


Monthly payments of $150x12 
months equals annual payments 


Multiple shown in Table V (age 60).. 


Expected return for annuity for 
whole life of $1,800 per year 





45696 


Less expected return for 5-year 


temporary life annuity of $720 
per year fas found im subpara- 


graph (3) of this paragraph (a))....... 
Net expected return 


$3,528 


If payments are to be made quarterly, 
semiannually, or annually, an 
appropriate adjustment of the multiple 
found in Table I or V (whichever is 
applicable} for the whole life annuity 
should be made in accordance with 
subparagraph (2) of this paragraph. 

(b) Expected return under joint and 
survivor and joint annuities. (1) In the 
case of a joint and survivor annuity 
contract involving two annuitants which 
provides the first annuitant with a fixed 
monthly income for life and, after the 
death of the first annuitant, provides an 
identical monthly income for life to a 
second annuitant, the expected return 
shall be determined by multiplying the 
total amount of the payments to be 
received annually by the multiple 
obtained from Table II or VI (whichever 
is applicable) of § 1.72-9 under the ages 
(as of the annuity starting date) and, if 
applicable, sexes of the living 
annuitants. For example, a husband 
purchases a joint and survivor annuity 
contract providing for payments of $100 
per month for life and, after his death, 
for the same amount to his wife for the 
remainder of her life. As of the annuity 
starting date his age at his nearest 
birthday is 70 and that of his wife at her 
nearest birthday is 67. If there is no 
post-June 1986 investment in the 
contract, the expected return is 
computed as follows: 


Monthly payments of $100Xx12 
months. equals annual payment 


Multiple shown in Table II (male, 
age 70, female, age 67) 


Expected returm ($2,200 « 19.7) -....0.s0..+« 


If the annuitants purchased the same 
contract after June 30, 1986, the expected 
return would be $26,400, computed as 
follows: 


Monthly payments of $100x12 
months equals annual payment 
of. 


Sanees return ($1,200 X 22.0) .......+00+ $26,400 


If payments are to be made quarterly, 
semiannually, or annually, an 
appropriate adjustment of the multiple 
found in Table Hf or VI (whichever is 
applicable) should be made in 


accordance with paragraph (a){2) of this 
section. 

(2) If a contract of the type described 
in subparagraph (1) of this paragraph 
provides that a different (rather than an 
identical) monthly income is payable to 
the second annuitant, the expected 
return is computed in the following 
manner. The applicable multiple in 
Table H or VI (whichever i is applicable) 
is first found as im the example in 
subparaggaph (1) of this paragraph. The 
multiple applicable to the first annuitant 
is then found in Table I or V (whichever 
is applicable) as though the contract 
were for a single life annuity. The 
multiple from Table I or V is then 
subtracted from the multiple obtained 
from Table II or VI and the resulting 
multiple is applied to the total payments 
to be received annually under the 
contract by the second annuitant. The 
result is the expected return with 
respect to the second annuitant. The 
portion of the expected return with 
respect to payments to be made during 
the first annuitant’s life is then 
computed by applying the multiple 
found in Table I or V to the total annual 
payments to be received by such 
annuitant under the contract. The 
expected returns with respect to each of 
the annuitants separately are then 
aggregated to obtain the expected return 
under the entire contract. 


Example (1). A husband purchases a joint 
and survivor annuity providing for payments 
of $100 per month for his life and, after hie 
death, payments to his wife of $50 per month 
for her life. As of the annuity starting date his 
age at his nearest birthday is 70 and that of 
his wife at her nearest birthday is 67. There is 
no post-June 1986 investment in the 


Multiple from Table II (male, age 
70, female, age 67) 
Multiple from Table I (male, age 


Difference (multiple applicable to 
second annuitant) 


Portion of expected return, second 
annuitant (S600 X 7.6) ..........0.cerersceseeee 

Portion of expected return, first an- 
nuitant ($1,200 x 12.1) 


Expected return under the 
COMMS ..-.-scceccersessese 


eacccccccees 


The expected return thus found, $19,080, 
is to be used in computing the amount to 
be excluded from gross income. Thus, if 
the investment in the contract in this 
example is $14,310, the exclusion ratio is 
$14,310 + $19,080; or 75 percent. The 
amount excludable from each monthly 
payment made to the husband is 75 
percent of $100, or $75, and the 
remaining $25 of each payment received 
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by him shall be included in his gross 
income. After the husband's death, the 
amount excludable by the second 
annuitant (the surviving wife) would be 
75 percent of each monthly payment of 
$50, or $37.50, and the remaining $12.50 
of each payment shall be included in her 
gross income. 


Example (2). lf the same contract were 
purchased after June 30, 1986, the expected 
return would be $22,800, computed as 
follows: 


Multiple from Table VI (ages 70, 
67) 
Multiple from Table V (age 70) 


Difference (multiple applicable to 
second annuitant) 


Portion of expected return, second 
annuitant ($600 6.0) 

Plus: Portion of expected return, 
first annuitant ($1,200 x 16.0) 


Expected return under the contract... 


If the investment in the contract is 
$14,310, the exclusion ratio is 
$14,310+$22,800, or 62.8 percent. Thus, 
the husband would exclude $62.80 of 
each $100 payment received by him. 
After his death, his wife would exclude 
62.8 percent, or $31.40, of each $50 
monthly payment. 


Example (3). If amounts were invested in 
the.same contract both before July 1, 1986, 
and after June 30, 1986, and the election 
described in § 1.72-6{d)(6) were made, two 
exclusion ratios would be determined 
pursuant to § 1.72-6{d). Assume that the 
husband's total investment in the contract is 
$14,310 and that $7,310 is the pre-July 1986 
investment in the contract. The pre-July 1986 
exclusion ratio would be $7,310--$19,080,. or 
38.3 percent. The post-June 1986 exclusion 
ratio would be $7,000 $22,800, or 30.7 
percent. The husband would exclude $69.00 
($38.30-+ $30.70) of the $100 monthly payment 
received by him. The remaining $31.00 would 
be included in his gross income. After the 
husband's death, the amount excludable by 
his wife would be $34.50 (38.3 percent of $50 
plus 30.7 percent of $50). The ini 
$15.50 would be included in gross income. 


The same method is used if the 
payments are to be increased after the 
death of the first annuitant. Thus, if the 
payments to be made until the 
husband's death were $50 per month 
and his widow were to receive $100 per 
month thereafter until her death, the 7.6 
multiple in example (1) above would be 
applied to the $100 payments, yielding 
an expected return with respect to this 
portion of the annuity contract of $9,120 
($1,200 x 7.6). An expected return of 
$7,260 ($600 < 12.1) would be obtained 
with respect to the payments to be made 
to the husband, yielding a total expected 
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return under the contract of $16,380 
($9,120 plus $7,260). If payments are to 
be made quarterly, semiannually, or 
annually, an appropriate adjustment of 
the multiples found in Tables I and II or 
Tables V and VI (whichever are 
applicable) should be made in 
accordance with paragraph (a)(2) of this 
section. 

(3) In the case of a joint and survivor 
annuity contract in respect of which the 
first annuitant died in 1951, 1952, or 
1953, and the basis of the surviving 
annuitant’s interest in the contract was 
determinable under section 113(a)(5) of 
the Internal Revenue Code of 1939, such 
basis shall be considered the “aggregate 
of premiums or other consideration 
paid” by the surviving annuitant for the 
contract. (For rules governing this 
determination, see 26 CFR (1939) 
39.22(b)(2)-2 and 39.113(a)(5)}-1 
(Regulations 118).) In determining such 
an annuitant’s investment in the 
contract, such aggregate shall be 
reduced by any amounts received under 
the contract by the surviving annuitant 
before the annuity starting date, to the 
extent such amounts were excludable 
from his gross income at the time of 
receipt. The expected return of the 
surviving annuitant in such cases shall 
be determined in the manner prescribed 
in paragraph (a) of this section, as 
though the surviving annuitant alone 
were involved. For this purpose, the 
appropriate multiple for the survivor 
shall be obtained from Table I as of the 
annuity starting date determined in 
accordance with paragraph (b)(2)(i) of 
§ 1.72-4. 

(4) If a contract involving two 
annuitants provides for fixed monthly 
payments to be made as a joint life 
annuity until the death of the first 
annuitant to die (in other words, only as 
long as both remain alive), the expected 
return under such contract shall be 
determined by multiplying the total of 
the annuity payments to be received 
annually under the contract by the 
multiple obtained from Table IIA or VIA 
(whichever is applicable) of § 1.72-9 
under the ages (as of the annuity 
starting date) and, if applicable, sexes of 
the annuitants. If, however, payments 
are to be made under the contract 
quarterly, semiannually, or annually, an 
appropriate adjustment of the multiple 
found in Table IIA or VIA shall be made 
in accordance with paragraph (a)(2) of 
this section. 

(5) If a joint and survivor annuity 
contract involving two annuitants 
provides that a specified amount shall 
be paid during their joint lives and a 
different specified amount shall be paid 
to the survivor upon the death of 


whichever of the annuitants is the first 
to die, the following preliminary 
computation shall be made in all cases 
preparatory to determining the expected 
return under the contract: 

(i) From Table II or VI (whichever is 
applicable), obtain the multiple under 
both of the annuitants’ ages (as of the 
annuity starting date) and, if applicable, 
their appropriate sexes; 

(ii) From Table IIA or VIA (whichever 
is applicable), obtain the multiple 
applicable to both annuitants’ ages (as 
of the annuity starting date) and, if 
applicable, their appropriate sexes; 

(iii) Apply the multiple found in 
subdivision (i) of this subparagraph to 
the total of the amounts to be received 
annually after the death of the first to 
die; and 

(iv) Apply the multiple found in 
subdivision (ii) of this subparagraph to 
the difference between the total of the 
amounts to be received annually before 
and the total of the amounts to be 
received annually after the death of the 
first to die. 

If the original annual payment is in 
excess of the annual payment to be 
made after the death of the first to die, 
the expected return is the sum of the 
amounts determined under subdivisions 
(iii) and (iv) of this subparagraph. This 
may be illustrated by the following 
examples: 

Example (1). A husband purchases a joint 
and survivor annuity providing for payments 
of $100 a month for as long as both he and his 
wife live, and, after the death of the first to 
die, payments to the survivor of $75 a month 
for life. As of the annuity starting date, his 
age at his nearest birthday is 70 and that of 
his wife at her nearest birthday is 67. If there 
is no post-June 1986 investment in the 
contract, the expected return under the 
contract is computed as follows: 


Multiple from Table II (male age 
70, female age 67) 

Multiple from Table IIA (male age 
70, female age 67) 


Portion of expected return 
($900 19.7—sum per year after 
first death) 

Plus: Portion of expected return 
($300 x9.3—amount of change in 
sum at first death) 

Expected return under the con- 


The total expected return in this example, 
$20,520, is to be used in computing the 
amount to be excluded from gross income. 
Thus, if the investment in the contract is 
$17,887, the exclusion ratio is 

$17,887 +$20,520, or 87.2 percent. The amount 
excludable from each monthly payment made 
while both are alive is 87.2 percent of $100, or 
$87.20, and the remaining $12.80 of each 
payment shall be included in gross income. 
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After the death of the first to die, the amount 
excludable by the survivor shall be 87.2 
percent of each monthly payment of $75, or 
$65.40, and the remaining $9.60 of each 
payment shall be included in gross income. 

Example (2). Assume the same facts as in 
example (1), except that the contract is 
purchased after June 30, 1986. 

The expected return under the contract is 
computed as follows: 


Multiple from Table VIA (ages 70, 


Portion of expected return 
($900 22.0—sum per year after 
first death) 

Plus: Portion of expected return 
($300x12.4—amount of change 
in sum at first death) 


Expected return under the con- 


Thus, if the investment in the contract is 
$17,887, the exclusion ratio is 
$17,887 + $23,520, or 76.1 percent. The amount 
excludable from each monthly payment made 
while both are alive would be 76.1 percent of 
$100, or $76.10, and the remaining $23.90 of 
each payment would be included in gross 
income. After the death of the first to die, the 
amount excludable by the survivor would be 
76.1 percent of each monthly payment of $75, 
or $57.08, and the remaining $17.92 of each 
payment would be included in gross income. 
Example (3). Assume the same facts as in 
examples (1) and (2), except.that the total 
investment in the contract is $17,887, and that 
the pre-July 1986 investment in the contract is 
$8,000. Assume also that one of the 
annuitants makes the election described in 
§ 1.72-6(d)(6). Separate computations shall be 
performed pursuant to § 1.72-6(d) to 
determine the amount excludable from gross 
income. The pre-July 1986 exclusion ratio 
would be $8,000+$20,520, or 39 percent. The 
post-June 1986 exclusion ratio would be 
$9,887 +$23,520, or 42 percent. The amount 
excludable from each monthly payment made 
while both are alive would be $81 
((.39 x 100) + (.42100)), and the remaining 
$19 would be included in gross income. After 
the death of the first to die, the amount 
excludable by the survivor would be $60.75 
((.39 75)+(.4275)), and the remaining 
$14.25 would be included in gross income. 


If the original annual payment is less 
than the annual payment to be made 
after the death of the first to die, the 
expected return is the difference 
between the amounts determined under 
subdivisions (iii) and (iv) of this 
subparagraph. If, however, payments 
are to be made quarterly, semiannually, 
or annually under the contract, the 
multiples obtained from both Tables II 
and IIA or Tables VI and VIA 
(whichever are applicable) shall first be 
adjusted in a manner prescribed in 
paragraph (a)(2) of this section. 
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(6) Lf a contract provides for the 
payment of life annuities to two persons 
during their respective lives and, after 
the death of one (without regard to 
which one dies first}, provides that the 
survivor shall receive for life both his 
own annuity payments and the 
payments made formerly to the 
deceased person, the expected return 
shall be determined in accordance with 
paragraph (e)(4) of this section. 

(7) If paragraph (b)(3) of § 1.72-2 
applies to payments provided under a 
contract and this paragraph applies to 
such payments, the principles of this 
paragraph shall be used in making the 
computations deseribed in paragraph 
(d)(3) of § 1.72-4. This may be illustrated 
by the following examples, examples (1) 
through (3) of which assume that there is 
no post-June 1986 investment in the 
contract: 

Example (1). Taxpayer A, a male age 63, 
pays $24,000 for a contract which provides 
that the proceeds (both income and return of 
capital) from eight units of an investment 
fund shall be paid monthly to him for his life 
and that after his death the proceeds from six 
such units shall be paid monthly to B, a 
female age 55, for her life. The portion of the 
investment in the contract allocable to each 
taxable year of A is $955.20 and that 
allocable to each taxable year of B is $716.40. 
This is determined in the following manner: 


Multiple from Table H (male, age 
63, and female, age 55) 

Number of units to be paid, in 
effect, as a joint and survivor 


Number of total annual unit pay- 
ments anticipatable with respect 
to the joint and survivor annuity 
element 


63 
Number of units to be paid, in 
effect, as a single life annuity 


Number of total annual unit pay- 
ments anticipatable with respect 
to A alone 


Total number of unit payments an- 
ticipatable 


Portion of investment in the con- 
tract allocable to unit payments 
($24,000+201) on an annual 


Number of units payable to A 
while he continues to live 


Portion of the investment in the 
contract allocable to each tax- 
able year of A 


Portion of investment in the con- 
tract allocable to unit payments 
($24,000+201) on an 


Number of units payable to B for 
her life after A's death 


Portion of the imvestment in the 
contract allocable te each tax- 
Ole Gee CEB iacceettnctecn sisi ennnien $716.40 


For the purpose of the above computation it 
is immaterial whether or not A lives to or 
beyond the life expectancy shown for him in 
Table F. 

Example (2). Assume that Taxpayer A in 
example (1) receives payments for five years 
which are at least as large as the portion of 
the investment in the contract allocable to 
such years, but in the sixth year he receives a 
total of only $626.40 rather than the $955.20 
allocable to such year. A is 69 and B is 61 at 
the beginning of the first monthly period for 
which an amount is payable in the seventh 
taxable year. A makes the election in that 
year provided under paragraph (d)(3) of 
§ 1.72-4. The difference between the portion 
of the investment in the contract allocable to 
the sixth year and the amount actually 
received in that year is $328.80 ($955.20 less 
$626.40). In this case, 139.2 unit payments are 
anticipatable (on an annual basis), since the 
appropriate multiple from Table II of § 1.72-9, 
23.2, multiplied by the number of units 
payable, in effect, as a joint and survivor 
annuity yields this result (6 x 23.2). A’s 
appropriate multiple from Table I of § 1.72-9 
for the two units which will cease to be paid 
at his death is 12.6, and the total number of 
unit payments anticipatable (on an annual 
basis) is, therefore, 164.4 (212.6 plus 139.2). 
Dividing the difference previously found 
($328.80) by the total number of unit 
payments thus determined (164.4) indicates 
that A will have an additional allocation of 
the investment in the contract of $16 to the 
seventh and every succeeding full taxable 
year (8 units x $2), and B will have an 
additional allocation of the investment in the 
contract of $12 (6 units.x $2} to each taxable 
year in which she receives 12 monthly 
payments subsequent to the death of A. The 
total allocable to each taxable year of A is, 
therefore, $971.20, and that allocable to each 
taxable year of B will be $728.40. 

Example (3). lf, im example (2), A had died 
at the end of the fifth year, in the sixth year B 
would have received a payment of $469.80 
(that portion of the $626.40 that A would have 
received which is in the same ratio that 6 
units bear to 8 units) and would thus have 
received $246.60 less than the portion of the 
investment in the contract originally 
determined to be allocable to each of her 
taxable years. In these circumstances, B 
would be entitled to elect to redetermine the 
portion of the investment im the contract 
allocable to the taxable year of election and 
all subsequent years. The new amount 
allocable thereto would be found by dividing 
the $246.60 difference by her life expectancy 
as of the first day of the first period for which 
she received an amount as an annuity in the 
seventh year of the annuity centract, and 
adding the result to her originally determined 
allocation of $716.40. 

Example (4). On July 1, 1986, Taxpayer C, 
age 60, pays $26,000 for a contract which 
provides that the proceeds (both income and 
return of capital) irom 10 units of an 
investment fund shall. be paid monthly to C 
for C's life and that after C’s death the 
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proceeds from 4 such units shall be paid 
monthly to D, age 57, for D's life. The portion 
of the investment in the contract allocable to 
each taxable year of C is $1,037.00 and that 
allocable to.each taxable year of D is $414.80. 
This is determined as follows: 


Multiple from Table VI (ages 60, 


eda of units to be paid, in 
effect, as a joint and survivor 


Number of total annual unit pay- 
ments anticipatable with re- 
spect to the joint and survivor 
annuity element 


Multiple from Table V (age 60)....... 
Number of units to be paid, in 
effect, as a single life annuity ..... 


Number of total annual unit pay- 
ments anticipatable with re- 
spect to C alone 


Total number of unit payments 
anticipatable 


Portion of investment in the con- 
tract allocable to unit pay- 
ments ($28,000+270) on an 
GUNN NEI icvcriistinetctinermnsicinns 

Number of units payable to Cc 
while C continues to live 


Portion of the investment in the 
contract allocable to each tax- 
able year Of C........-.c.sscsccsssscorsces . $1,037.00 


Portion of investment in the con- 
tract allocable to unit pay- 
ments ($28,000—270) on an 
BTML TARGIS seers ceviccteincentcaensnees 

Number of units payable to D for 
D's life after C’s death 


Portion of the investment in the 
contract allocable to each tax- 
ebabe: peer: OF TT sosicceccsccaceosswscncevenceneve 


For purposes of the above 
computation it is immaterial whether or 
not C lives to or beyond the life 
expectancy shown in Table V. 

Example (5). Assume the same facts as in 
example (4), except that C’s total investment 
in the contract is $28,000, and C’s pre-July 
1986 investment in the contract is $16,000. If C 
makes the election deseribed im § 1.72- 
6(d)(6), separate computations are required to 
determine the amount excludable from gross 
income with respect to the pre-July 1986 
investment in the contract and the post-June 
1986 investment in the contract. The 
annuitant shall apply the appropriate pre-July 
1986 and post-June 1986 life expectancy 
multiples to the applicable portions of the 
units to be paid as a joint and survivor 
annuity, and as a single life annuity. 

Pre-July 1986 Computation (all references 
to unit payments are to the pre-July 1986 
applicable portion of such payments): 


Multiple from Table If (male, age 
60, female, age: 57)..-..-.vsecereeserreseees 
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Number of units to be paid, in 
effect, as a joint and survivor 


BEIM EY aces soscscnccnosscnceessocinsioes> enon x4 


Number of total annual unit pay- 
ments anticipatable with re- 
spect to the joint and survivor 
annuity element........-.ocscrsocreeeees 


Multiple from Table I (male, age 


) 
Number of units to be paid, in 
effect, as a single life annuity 


Number of total annual unit pay- 
ments anticipatable with re- 
SPect fo C AlONe .......ccesssesseseseeees sat 


Total number of unit payments 
anticipatable 


Portion of pre-July 1986 invest- 
ment in the contract allocable 
to unit payments 
($16,000 +219.60) on an annual 


Number of units payable to C 
while C continues fo live ............. 


Portion of pre-July 1986 invest- 
ment in the contract allocable 
to each taxable year of C............ 


Portion of pre-July 1986 invest- 
ment in the: contract allocable 
to unit payments 
($16,000 219.60) on an annual 
TORII oi cs ccpsttapteaiiae rans Mbipseiiesaonels 

Number of units payable to D for 
D's life after C’s death................ S 


Portion of pre-July 1986 invest- 
ment in the contract allocable 
to each taxable year of D 


Post-June 1986 Computation (all references 
to unit payments are to the post-June 1986 
applicable portion of such payments): 


Multiple from Table VI (ages 60, 
OT} nica 
Number of units to be paid, in 
effect, as a joint and survivor 
annuity... 
Number of total annual unit pay- 
ments anticipatable with re- 
spect to the joint and survivor 
annuity 


Multiple from Table V (age 60)....... 
Number of units to be paid, in 
effect, as a single life annuity ..... 


Number of total annual unit pay- 
ments anticipatable with re- 


spect to C alone 


Total number of unit payments 
ANticipatable ..........00vesseerressessveees es 


Portion of post-June 1986 invest- 
ment in the contract allocable 
to unit payments 
($12,000+270) on an annual 


te ereeseresesseesccsesersesseoeson: 


Seeeeeccreveescorecesersooess 


Number of units payable to C 
while C continues to live 


Portion of post-June 1986 invest- 
ment in the contract allocable 
to each taxable year of C........... $444.40 


Portion of post-June 1986 invest- 
ment in the contract allocable 


Number of units payable to D for 
D's life after C’s death.................. 


Portion of post-June 1986 invest- 
ment in the contract allocable 
to each taxable year of D ............ 


Total computation: 


Total portion of the investment 
in the contract allocable to 
each taxable year of C 
($728.60 + $444.40 ]........-.ccssceessssene 

Total portion of the investment 
in the contract allocable to 
each taxable year of D 


($291.444$177.78)..cccccccccceseeeeeere $469.22 


Example (6). Assume that taxpayer C in 
example (4) receives payments for four years 
which are at least as large as the portion of 
the investment in the contract allocable to 
such years, but in the fifth year receives a 
total of only $600 rather than the $1,037 
allocable to such year. € is 65 and D is 62 at 
the beginning of the first monthly period for 
which an amount is payable in the sixth 
taxable year. C makes the election in that 
year provided under paragraph (d)(3) of 
§ 1.72-4. The difference between the portion 
of the investment in the contract allocable to 
the fifth year and the amount actually 
received in that year is $437 ($1,037 — $600). In 
this case, 106 unit payments are anticipatable 
with respect to the joint and survivor annuity 
element, since the appropriate multiple from 
Table VI of $ 1.72-9, 26.5, multiplied by the 
number of units payable, in effect, as a joint 
and survivor annuity yields this result (4 x 
26.0). C’s appropriate multiple from Table V 
of § 1.72-9 for the six units which will cease 
to be paid at C’s death is 20.0, and the 
number of unit payments anticipatable with 
respect to C alone is 120 (6 x 20). The total 
number of unit payments anticipatable is, 
therefore, 226 (120 plus 106). Dividing the 
difference previously found ($437) by the 
total number of unit payments thus 
determined (226) indicates that C will have 
an additional allocation of the investment in 
the contract of $19.30 to the sixth and every 
succeeding full taxable year (10 units x 
$1.93), and D will have an additional 
allocation of the investment in the contract of 
$7.72 (4 units x $1.93} to each taxable year in 
which D receives 12 monthly payments 
subsequent to the death of C. The total 
allocable to each taxable year of C is, 
therefore, $1,056.30, and that allocable to 
each taxable year of D will be $422.52. 

Example (7). if, in example (6), C had died 
at the end of the fourth year, in the fifth year 
D would have received a payment of $246 
(that portion of the $600 that C would have 
received which is in the same ratio that 4 
units bear to 10 units) and would thus have 
received $174.80 less than the portion of the 


BEST COPY AVAILABLE 


investment in the contract allocable to each 
of D’s taxable years. In these circumstances, 
D would be entitled to elect to redetermine 
the portion of the investment in the contract 
allocable to the taxable year of election and 
all subsequent years. The new amount 
allocable thereto would be found by dividing 
the $174.80 difference by D's life expectancy 
as of the first day of the first period for which 
D received an amount as an annuity in the 
sixth year of the annuity contract, and adding 
the result to D’s originally determined 
allocation of $414.80. 


* * * * © 


(e) Expected return where two or 
more annuity elements providing for 
fixed payments are acquired for a single 
consideration. (1) In the case of a 
contract described in paragraph (a)(2) of 
§ 1.72-2, which provides for specified 
payments to be made under two or more 
annuity elements, the expected return 
shall be found for the contract as a 
whole by aggregating the expected 
returns found with respect to each 
annuity element. If individual life 
annuity elements are involved (including 
joint and survivor annuities where the 
primary annuitant died before January 1, 
1954) the expected return for each of 
them shall be determined in the manner 
prescribed in paragraph (a) of this 
section. If joint and survivor annuity 
elements are involved, the expected 
return for such elements shall be 
determined under the appropriate 
subparagraph of paragraph (b) of this 
section. If terms certain or amounts 
certain are involved, the expected 
returns for such elements shall be 
determined under paragraph (c) or (d) of 
this section, respectively. 

(2) The aggregate expected return 
found in accordance with the rules set 
forth in subparagraph (1) of this 
paragraph shall constitute the expected 
return for the contract as a whole. The 
investment in the contract shall be 
divided by the amount thus determined 
to obtain the exclusion ratio for the 
contract as a whole, This exclusion ratio 
shall be applied to all amounts received 
as a annuity under the contract by any 
recipient (in accordance with the 
provisions of § 1.724), except in the 
case of amounts received by a surviving 
annuitant under a joint and survivor 
annuity element to which the provisions 
of section 72{i) and paragraph (b)(3} of 
this section would apply if it were a 
separate contract. See subparagraph (3) 
of this paragraph. 

(3) In the case of a contract providing 
two or more annuity elements, one of 
which is a joint and survivor annuity 
element of the type described in section 
72(i) and paragraph (b)(3) of this section, 
the general exclusion ratio for the 
contract as a whole, for the purpose of 
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computations with respect to all the 
other annuity elements shall be 
determined in accordance with the 
principles of subparagraphs (1) and (2) 
of this paragraph. A special exclusion 
ratio shall thereafter be determined for 
the surviving annuitant receiving 
payments under the annuity element 
described in section 72({i) and paragraph 
(b){3) of this section by using the 
investment in the contract and the 
expected return determined in 
accordance with the provisions of 
paragraph (b)(3) of this section. 

(4) In the case of a contract providing 
for payments to be made to two persons 
in the manner described in paragraph 
(b){6) of this section, the expected return 
is to be computed as though there were 
two joint and survivor annuities under 
the same contract, in the following 
manner. First, the multiple appropriate 
to the ages (as of the annuity starting 
date) and, if applicable, sexes of the 
annuitants involved shall be found in 
Table II or VI (whichever is applicable) 
of § 1.72-9 and adjusted, if necessary, in 
the manner described in paragraph 
(a)(2) of this section. Second, the 
multiple so found shall be applied to the 
sum of the payments to be made each 
year to both annuitants. The result is the 
expected return for the contract as a 
whole. 

(5) For rules relating to expected 
return where two or more annuity 
elements are acquired for a single 
consideration and one or more of such 
elements does not specify a fixed 
payment for each period, see paragraph 
(f) of this section. 

(g) Expected return with respect to 
contracts subject to § 1.72-6(d). In the 
case of a contract to which § 1.72-6(d) 
(relating to contracts in which amounts 
were invested both before July 1, 1986, 
and after June 30, 1986) applies, an 
expected return is computed using the 
multiples in Tables I through IV of 
§ 1.72-9 with respect to the pre-July 1986 
investment in the contract and a second 
expected return is computed using the 
multiples in Tables V through VIII of 
§ 1.72-9 with respect to the post-June 
1986 investment in the contract. 

Par. 4. Section 1.72-6 is amended by 
revising paragraph (b) and adding a new 
paragraph (d) to read as follows: 


§ 1.72-6 investment in the contract. 
. - * * . 

(b) Allocation of the investment in the 
contract where two or more annuity 
elements are acquired for a single 
consideration. (1) In the case of a 
contract described in § 1.72-2(a)(2) 
which provides for two or more annuity 
elements, the investment in the contract 


determined under paragraph (a) shall-be 
allocated to each of the annuity 
elements in the ratio that the expected 
return under each annuity element bears 
to the aggregate of the expected returns 
under all the annuity elements. The 
exclusion ratio for the contract as a 
whole shall be determined by dividing 
the investment in the contract (after 
adjustment for the present value of any 
or all refund features) by the aggregate 
of the expected returns under all the 
annuity elements. This may be 
illustrated by the following examples: 


Example (1). If a contract provides for 
annuity payments of $1,000 per year for life 
(with no refund feature) to both A and B, a 
male and female, respectively, each 70 years 
of age as of the annuity starting date, such 
contract is acquired for consideration of 
$19,575 (without regard to whether paid by A, 
B, or both), and there is no post-June 1986 
investment in the contract, the investment in 
the contract shall be allocated by determining 
the exclusion ratio for the contract as a 
whole in the following manner: 


Expectancy of A under Table I and 
§ 1.72-5(a)(2), 11.6 (12.1-0.5), mul- 
tiplied by $1,000 

Plus: Expectancy of B computed in 
a similar manner ($1,000X14.5 
(15.0—0.5}) 


Total expected return 


The exclusion ratio for both A and B is then 
$19,575 +$26,100, or 75 percent. A and B shall 
each exclude from gross income three-fourths 
($750) of each $1,000 annual payment 
received and shall include the remaining one- 
fourth ($250) of each $1,000 annual payment 
received in gross income. 

Example (2). Assume the same facts as in 
example (1) except that of the total 
investment in the contract of $19,575, the pre- 
July 1986 investment in the contract is 
$10,000. If the election described in § 1.72- 
6(d)(6) is made with respect to the contract, 
the investment in the contract shall be 
allocated by determining an exclusion ratio 
for the contract as a whole based on 
separately computed exclusion ratios with 
respect to the pre-July 1986 investment in the 
contract and the post-June 1986 investment in 
the contract in the following manner: 


Expectancy of A under Table I and 
§ 1.72-5{a)(2), 11.6 (12.1-0.5), mul- 
tiplied by $1,000. 

Plus: Expectancy of B under Table 
I and §1.72-5(a)(2), 14.5 GhS- 
0.5), multiplied by $1,000 = 


Pre-July 1986 expected return 

Expectancy of A under Table V 
and § 1.72-5{a)(2), 15.5 (16.0-0.5), 
multiplied by $1,000 

Plus: Expectancy of B under Table 
V and § 1.72-5(a)(2), 15.5 (16.0- 
0.5), multiplied by $1,000 


Post-June 1986 expected return 
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Pre-July 1986 exclusion ratio 


Post-June 1986 exclusion ratio 
($9,575 + 31,000) 

A and B shall each exclude from 
gross income $692 (38.3 percent 
of $1,000+30.9 percent of $1,000) 
of each $1,000 payment and in- 
clude the remaining $308 in gross 
income 


(2) In the case of a contract providing 
for specified annual annuity payments 
to be made to two persons during their 
joint lives and the payment of the 
aggregate of the two individual 
payments to the survivor for his life, the 
investment in the contract shall be 
allocated in accordance with the 
provisions of subparagraph (1) of this 
paragraph. For this purpose, the 
investment in the contract (without 
regard to the fact that differing amounts 
may have been contributed by the two 
annuitants) shall be divided by the 
expected return determined in 
accordance with paragraph (e)(4) of 
§ 1.72-5. The resulting exclusion ratio 
shall then be applied to any amounts 
received as an annuity by either 
annuitant. 

(3) In the case of a contract providing 
two. or more annuity elements, one or 
more of which provides for payments to 
be made in a manner described in 
paragraph (b)(3) of § 1.72-2, the 
investment in the contract shall be 
allocated to the various annuity 
elements in the following manner. 

(i) If all the annuity elements provide 
for payments to be made in the manner 
described in paragraph (b)(3) of § 1.72-2, 
the investment in the contract shall be 
allocated on the basis of the amounts 
received by each recipient by 
apportioning the amount determined to 
be excludable under that section to each 
recipient in the same ratio as the total of 
the amounts received by him in the 
taxable year bears to the total of the 
amounts received by all recipients 
during the same period; and 

(ii) If one or more, but not all, of the 
annuity elements provide for payments 
to be made in a manner described in 
paragraph (b)(3) of § 1.72-2: 

(a) With respect to all annuity 
elements to which that section does not 
apply, the investment in the contract for 
all such elements shall be the portion of 
the investment in the contract as a 
whole (found in accordance with the 
provisions of this section) which is 
properly allocable to all such elements; 
and 

(b) With respect to all annuity 
elements to which paragraph (b)(3) of 
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§ 1.72-2 does apply, the investment in 
the contract for all such elements shall 
be the investment in the contract as a 
whole (found in accordance with the 
provisions of this section) as reduced by 
the portion thereof determined under (a) 
of this subdivision. 


For the purpose of determining, pursuant 
to (a) of this subdivision, the portion of 
the investment in the contract as a 
whole properly allocable to a particular 
annuity element, reference shall be 
made:to the present value of such 
annuity element determined in 
accordance with paragraph (e)(1)(iii) (b) 
of § 1.101-2. 

(iii) In the case of a contract to which 
paragraph (d) of this section applies, this 
paragraph (b) is applied in the manner 
prescribed in paragraph (d) and, in 
particular, paragraph (d)(5)(v} of this 
section. 


* * » * * 


(d) Pre-July 1986 and post-June 1986 
investment in the contract. (1) This 
paragraph (d) applies to an annuity 
contract If— 

(i) The investment in the contract 
inchides a pre-July 1986 investment in 
the contract and a post-fune 1986 
investment in the contract (both as 
defined in § 1.72-6(d)(3)); 

(ii) The use of a multiple found in 
Tables I through VHI of § 1.72-9 is 
required to determine the expected 
return under the contract; and 

(iii) The election described in 
paragraph (d)(6) of this section is made 
with respect to the contract. 

(2) In the case of annuity contract to 
which this paragraph (d) applies— 

(i) All computations required to 
determine the amount excludable from 
gross income shall be performed 
separately with respect to the pre-July 
1986 investment in the contract and the 
post-June 1986 investment in the 
contract as if each such amount were 
the entire investment in the contract; 

(ii) The multiples in Tables I through 
IV shall be used for computations 
involving the pre-July 1986 investment in 
the contract and the multiples in Tables 
V through VIII shall be used for 
computations involving the post-June 
1986 investment in the contract; and 

(iii) The amount excludable from 
gross income shall be the sum of the 
amounts determined under the separate 
computations required by paragraph 
(d)}(2){i) of this section. 

(3) For purposes of the regulations 
under section 72, the pre-July 1986 
investment in the contract and post-June 
1986 investment in the contract are 
determined in accordance with the 
following rules: 


(i) (A) Except as provided in § 1.72-9, 
if the annuity starting date of the 
contract occurs before July 1, 1986, the 
pre-July 1986 investment in the contract 
is the total investment in the contract'as 
of the annuity starting date; 

(B) Except as provided in § 1.72-9, if 
the annuity starting date of the contract 
occurs after June 30,1986, and the ~ 
contract does not provide for a 
disqualifying form of payment or 
settlement, the pre-July 1986 investment 
in the contract is the investment in the 
contract computed as of June 30, 1986, as 
if June 30, 1986, had been the later of the 
annuity starting date of the contract or 
the date on which an amount is first 
received thereunder as an annuity; 

(C) If the annuity starting date of the 
contract occurs after June 30, 1986, and 
the contract provides, at the option of 
the annuitant or of any other person 
(including, in the case of an employee's 
annuity, an option exercisable only by, 
or with the consent of, the employer), for 
a disqualifying form of payment or 
settlement, the pre-July 1986 investment 
in the contract is zero (i.e., the total 
investment in the contract is post-June 
1986 investment in the contract). 

(ii) The post-June 1986 investment in 
the contract is the amount by which:the 
total investment in the contract as of the 
annuity starting date exceeds the pre- 
July 1986 investment in the contract. 

(iii) For purposes of paragraph (d)(3){i) 
of this section, a disqualifying form of 
payment or settlement is any form of 
payment or settlement (whether or not 
selected) that permits the receipt of 
amounts under the contract in a form 
other than a life annuity. For example, 
each of the following options provides 
for a disqualifying form of payment or 
settlement: 

(A) An option to receive a lump sum 
in full discharge of the obligation under 
the contract. 

(B)} An option to receive an amount 
under the contract after June 30, 1986, 
and before the annuity starting date. 

(C) An option to receive an annuity 
for a period certain. 

(D) An option to receive payments 
under a refund feature (within the 
meaning of paragraphs (b) and (c) of this 
section) that is substantially equivalent 
to an annuity for a period certain. 

(E) An option to receive a temporary 
life annuity (within the meaning of 
§ 1.72-5 (a}(3)) that is substantially 
equivalent to an annuity for a period 
certain. 

An option to receive alternative forms of 
life annuity is not a disqualifying option 
for purposes of paragraph (d)(3)(i) of this 
section. Thus, if the sole options 
provided under a contract area single 
life annuity and a joint and survivor life 
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annuity, paragraph (d)(3)(i) (C) of this 
section does.not apply to such contract. 

(iv) For purposes of paragraph 
(d)(3)(iii} of this section, a refund feature 
is substantially equivalent to an annuity 
for a period certain if its value 
determined under Table VII of § 1.72-9 
exceeds 50 percent. Similarly, a 
temporary life annuity is substantially 
equivalent to an annuity for a period 
certain if the multiple determined under 
Table VIII of § 1.72-9 exceeds 50 
percent of the maximum duration of the 
annuity. 

(4) In any separate computation under 
this paragraph (d), only the applicable 
portion of other amounts (such as the 
total expected return under the contract, 
or the total amount guaranteed under 
the contract as of the annuity starting 
date) shall be taken into account if the 
use of the entire amount in such 
computation is inconsistent with the use 
in the computation of only a portion of 
the investment in the contract. For 
example, such use is generally 
inconsistent if the computation requires 
a comparison of the investment in the 
contract and such other. amount for the 
purpose of using the greater (or lesser) 
amount or the difference between the 
two. For purposes of the first sentence of 
this paragraph (d)(4), the applicable 
portion is the amount that bears the 
same ratio to the entire amount as the 
pre-July 1986, investment in the contract 
or the post-fune 1986 investment in the 
contract, whichever is applicable, bears 
to the total investment in the contract as 
of the annuity starting date. 

(5) Application to particular 
computations. (i) In the case of a 
contract to which this paragraph (d) 
applies, the exclusion ratio for purposes 
of § 1.72-4 (a) is the sum of the 
exclusion ratios separately computed in 
accordance-with this paragraph (d). The 
exclusion ratio with respect to the pre- 
July 1986 investment in the contract is 
determined by dividing the pre-July 1986 
investment in the contract by the 
expected return as found under § 1.72-5 
by applying the appropriate multiples of 
Tables I through IV of § 1.72-9. 
Similarly, the exclusion ratio with 
respect to the post-June 1986 investment 
in the contract is determined by dividing 
the post-June 1986 investment in the 
contract by the expected return as found 
under § 1.72-5 by applying the 
appropriate multiples in Tables V 
through VIII of § 1.72-9. 

(ii) The applicability of § 1.72-4(d)(2) 
to a contract to which this paragraph (d) 
applies shall be determined separately 
with-respect to the post-June 1986 
investment in the contract and the pre- 
July 1986 investment in the contract and 
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in each such determination only the 
applicable portion of the total expected 
return under the contract shall be taken 
into account. If § 1.72-4(d)(2) applies 
with respect to either such investment in 
the contract, the separately computed 
exclusion ratio shall be considered to be 
the applicable portion of 100 percent. 

(iii) If § 1.72-4(d)}(3) applies to a 
contract to which this paragraph (d) 
applies— 

(A) The applicabie portions (as 
defined in paragraph (d)(4) of this 
section) of payments received under the 
contract for a taxable year shall be 
separately computed; 

(B) The pre-July 1986 investment in the 
contract and the post-June 1986 
investment in the contract shall be 
separately allocated to the taxable year; 
and 

(C) The separate applicable portions 
of the payments received under the 
contract for the taxable year shall be 
considered to be amounts received as an 
annuity (for which the exclusion ratio is 
100 percent) only to the extent they do 
not exceed the portions of the 
corresponding investments in the 
contract which are properly allocable to 
that year. 

See the example in § 1.72-4(d)(3){v). 

(iv) If § 1.72-4{e) applies to a contract 
to which this paragraph (d) applies, the 
exclusion ratio shall be separately 
computed with respect to the pre-July 
1986 investment in the contract and the 
post-June 1986 investment in the 
contract. For purposes of the separate 
computations under § 1.72-4(e)(2){ii), 
only the applicable portion of payments 
received shall be taken into account and 
the exclusion ratio (100%) shall be 
applied to the separately computed 
portion allocated to each participant. 

(v) If paragraph (b)(3) of this section 
applies to a contract to which this 
paragraph (d) applies, separate 
allocations are required with respect to 
the pre-July 1986 investment in the 
contract and the post-June 1986 
investment in the contract. 

For purposes of the separate 
computations required to determine the 
portion of the investment in the contract 
properly allocable to a particular 
annuity element, only the applicable 
portion of the present value of the 
annuity element determined in 
accordance with § 1.101-2(e)(1)(iii)(b) is 
taken into account. 

(vi) If § 1.72-7 applies to a contract to 
which this paragraph (d) applies, 
separate computations are required to 
determine the adjustment to the pre-July 
1986 investment in the contract and the 
post-June 1986 investment in the 
contract. For purposes of such separate 


computations, only the applicable 
portions of the amounts described in 

§ 1.72-7 (b)(3){ii), (c)(1)(ii)(B), 
(c)(2)(vii)(B), and (d)(1){ii) are taken into 
account. Similarly, in the case of 
computations with respect to the 
guarantee of a specified amount under 

§ 1.72-7(d)(1), only the applicable 
portion of such amount is taken into 
account. 

(6) This paragraph (d) applies to a 
contract only if the first taxpayer to 
receive an amount as an annuity under 
the contract elects to perform separate 
computations with respect to the pre- 
July 1986 investment in the contract and 
the post-June 1986 investment in the 
contract as if each such amount were 
the entire investment in contract. If two 
or more annuitants receive an amount 
as an annuity under the contract at the 
same time (such as under a joint-and- 
last-survivorship annuity contract), an 
election by one of the annuitants is 
treated as an election by each of the 
annuitants. The-election is made by 
attaching a statement to the first return 
filed by the taxpayer for the first taxable 
year in which an amount is received as 
an annuity under the contract. The 
statement must indicate that the 
taxpayer is electing to apply the 
provisions of paragraph (d) of § 1.72-6, 
and must also contain the name, 
address, and taxpayer identification 
number of each annuitant under the 
contract, and the amount of the pre-July 
1986 investment in the contract. 

(7) If the investment in the contract 
includes a post-June 1986 investment in 
the contract and the election described 
in paragraph (d)(6) of this section is not 
made— 

(i) The amount excludable from gross 
income shall be determined without 
regard to the separate computations 
described in this paragraph (d); and 

(ii) Only the multiples found in Tables 
V through VIII shall be used in 
determining the amount excludable from 
gross income. 

Par. 5. Section 1.72-7 is amended by 
revising paragraphs (b), (c), (d), and (e), 
and adding a new paragraph (f) to read 
as follows: 


§ 1.72-7 inne 
a contract contains a refund feature. 


* 7 * * * 


(b) Adjustment of investment for the 
refund feature in the case of a single life 
annuity. Where a single life annuity 
contract to which section 72 applies 
contains a refund feature and ‘the 
special rule of paragraph (d) of this 
section does not apply, the investment 
in the contract shall be adjusted in the 
following manner: 
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(1) Determine the number of years 
necessary for the guaranteed amount to 
be fully paid by dividing the maximum 
amount guaranteed as of the annuity 
starting date by the amount to be 
received annually under the contract to 
the extent such amount reduces the 
guaranteed amount. The number of 
years should be stated in terms of the 
nearest whole year, considering for this 
purpose a fraction of one-half or more as 
an additional whole year. 

(2) Consult. Table III or VII (whichever 
is applicable) of § 1.72-9 for the 
appropriate percentage under the whole 
number of years found in subparagraph 
(1) of this paragraph and the age (as of 
the annuity starting date) and, if 
applicable, sex of the annuitant. 

(3) Multiply the percentage found in 
subparagraph (2) of this paragraph by 
whichever of the following is the 
smaller: (i) The investment in the 
contract found in accordance with . 

§ 1.72-6 or (ii) the total amount 
guaranteed as of the annuity starting 
date. 

(4) Subtract the amount found in 
subparagraph (3) of this paragraph from 
the investment in the contract found in 
accordance with § 1.72-6. 

The resulting amount is the investment 
in the contract adjusted for the present 
value of the refund feature without 
discount for interest and is to be used in 
determining the exclusion ratio to be 
applied to the payments received as an 
annuity. The percentage found in Tables 
Ill or VII shal! not be adjusted in a 
manner described in paragraph (a)(2) of 
§ 1.72-5. These principles may be 
illustrated by the following examples: 


Example (1). On January 1, 1954, a 
husband, age 65, purchased for $21,053, an 
immediate installment refund annuity 
payable $100 per month for life. The contract 
provided that in the event the husband did 
not live long enough to recover the full 
purchase price, payments were to be made to 
his wife until the total payments under the 
contract equaled the purchase price. The 
investment in the contract adjusted for the 
purpose of determining the exclusion ratio is 
computed in the following manner: 


Cost of the annuity contract (in- 
vestment in the contract, un- 
adjusted) 

Amount to be received annually.. 

Number of years for which pay- 
ment guaranteed ($21,053 di- 
vided by $1,200) 

Rounded. to nearest 
number of years 

Percentage located in Table III 
for age 65 {age of the annui- 
tant as of the annuity starting 
date) and 18 (the number of 
whole years) (percent) 


whole 
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Subtract value of ‘the refund 
_ feature to the. nearest dollar 
(30 percent of $21,053) 


Investment in the contract ad- 
justed for the present value of 
the refund feature without 
discount for interest 


$6,316 


Example (2). Assume the same facts as in 
example (1), except that the total investment 
in the contract was made after June 30, 1986. 
The investment in the contract adjusted for 
the purpose of determining the exclusion 
ratio is computed as follows: 


Cost of the annuity contract (in- 
vestment in the contract, un- 
adjusted) 

Amount to be received annually.. 

Number of years for which 
payment guaranteed 


Rounded -to ~ nearest 
number of years ..... 
Percentage in Table VII for age’ 

65 and 18 years (percent) 
Subtract. value of the: refund 

feature to the nearest dollar 

(15 percent of $21,053).......:...: 


Investment in the contract ad- . 
justed for the present value of 
the refund feature. without 
discount for interest 


whole 


Example (3). Assume the same facts as in 
example (1), except that the pre-July 1986 
investment in the contract is.$10,000 and the 
post-June 1986 investment in’the contract is 
$11,053. If the annuitant makes the election 
described in § 1.72-6(d)(6),.separate 
computations must be performed pursuant to 
§ 1.72-6(d) to determine the adjusted 
investment in the contract. The pre-July 1986 
investment in the contract and the post-June 
1986 investment in the contract adjusted for 
the purpose of determining the exclusion 
ratios are, respectively, $7,000 and $9,395, 
determined as follows: 


Pre-July 1986 investment in the - 
contract (unadjusted)..... 
Pre-July 1986 portion of the 
amount to be received annu- 
ally ($10,000/$21,053 x $1,200).... 
Number of years for which © 
payment guaranteed 


Rounded to nearest whole 
number of years 

Percentage in Table III for 
age 65 and 18 years (per- 


cent) 
Subtract value of the refund 
feature to the nearest 
(30. percent of 


Pre-July 1986 investment in the 
contract adjusted for the 
present value of the refund 
feature without discount. for 
interest 


Post-June 1986 investment in the ° 
contract (unadjusted) 

Post-June 1986 portion of the 
‘amount ‘to be received annu- 
ally ($11,053/$21,053 x $1,200)... 

Number of years for which pay- 
ment guaranteed 


$11,083 


Rounded to nearest whole 
number of years 

Percentage in Table VII for age 
65 and 18 years (percent) 

Subtract value of the refund 
feature to the nearest. dollar 
(15 percent. of $11,053) 


Post-June 1986 investment in the 
contract adjusted for the 
present value of the refund 
feature without discount for 
interest 


If, in the above examples, the . .. 
guaranteed amount had exceeded the 
investment in the contract (or applicable 
portion thereof), the percentage found in 
Table III or VII (whichever is 


Ve= 


In which: 
V=The percentage, rounded to the nearest 
whole percent, 
x=The age at the nearest birthday of the 
. primary annuitant, 
y=The age at the nearest — of the 
survivor annuitant, 


/,=The number of survivors at age x,: 


"ge foe neyo 
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applicable) should have been applied to 
the lesser of these amounts since any 
excess of the guaranteed amount over 
the investment in the contract (as found 
under § 1.72-6) would not have 
constituted a refund of premiums or 
other consideration paid. In such a case, 
however, a different multiple might have 
been obtained from Table HI or VII 
(whichever is applicable) since the 
number of years for which payments 
were guaranteed would have been 
greater. 
-* (c) Adjustment of investment for the 
refund feature in the case of a joint and 
survivor annuity. (1)-Except as provided 
in paragraph (c)(2) of this section, if a 
joint and survivor annuity contract 
described in paragraph (b) (1), (2) or (6) 
of § 1.72-5 contains a refund feature and 
the special rule of paragraph (d) of this 
section does not apply, the investment 
in the contract shall be adjusted in the 
following manner: 

(i) Find the percentage determined 
under the following formula: 


—TystsMei )| 
zt 
N 


N=The guaranteed amount divided by the 
annual annuity payable to the primary 
annuitant, rounded to the nearest integer, 

P=The annual annuity continued to the 
survivor annuitant divided by the annual 
annuity payable to the primary 
annuitant, 


d=/,—/+1, and 


T,= 3% erat hxse+1) 


(ii) Multiply the percentage found in 
paragraph (c)(1)(i) of this section by the 
lesser of (A) the investment in the 
contract found in accordance with 
§ 1.72-6, or (B) the total amount 
guaranteed as of the annuity starting 
date. 


(iii) Subtract the amount found in 
paragraph (c)(1)(ii) of this section from 
the investment in-the contract found in 
accordance with § 1.72-6. 

In the case of a contract providing for 
payments to be made to two persons in 
the manner described in paragraph 
(b)(6) of § 1.72-5, this paragraph (c)(1) is 
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applied as though the older person were 
the primary annuitant and the younger 
person were the survivor annuitant. For 
purposes of this paragraph (c)(1), the 
number of survivors at age, (/,) is 
determined under the following table: 
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(2) If the multiples in Tables I through 
IV of § 1.72-9 are used to determine any 
portion of the expected return under a 
contract described in paragraph (c)(1) of 
this section, only the post-June 1986 
investment in the contract (if any) shall 
be adjusted in the manner described in 
paragraph (c)(1) of this section, and the 
pre-July 1986 investment in the contract 
shall, in the case of a contract described 
in paragraph (b) (1) or (6) of § 1.72-5, be 
adjusted in the following manner: 

(i) Determine the number of years 
necessary for the guaranteed amount to 
be fully paid by dividing the maximum 
amount guaranteed as of the annuity 
starting date by the amount to be 
received annually under the contract. 
The number of years should be stated in 
terms of the nearest whole year, 
considering for this purpose a fraction of 
one-half or more as an additional whole 
year. 

(ii) Consult Table III of § 1.72-9 for the 
appropriate percentages under the 
whole number of years found in 
subdivision (i) of this subparagraph and 
the age (as of the annuity starting date) 
and sex of each annuitant. If the 
annuitants are not of the same sex, 
substitute for the female annuitant a 
male annuitant 5 years younger, or for 
the male annuitant a female annuitant 5 
years older, so that Table III will be 
entered in both cases with the ages of 
annuitants of the same sex. 

(iii) Find the sum of the two 
percentages found in accordance with 
subdivision (ii) of this subparagraph. 

(iv) To the age of the elder of the two 
annuitants (as determined under 
subdivision (ii) of this subparagraph), 
add the number of years (indicated in 
the table below) opposite the number of 
years by which such annuitants’ ages 
differ: 
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Number of years difference in (2 male eS rd 
annuitants or 2 female annuitants) years 


0 to 1, inclusive 

2 to 3, inclusive 

4 to 5, inclusive 

6 to 8, inclusive 

9 to 11, inclusive 
12 to 15, inclusive 
16 to 20, inclusive 
21 to 27, inclusive 
28 to 42, inclusive 
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(v) Consult Table III for the 
appropriate percentage under the whole 
number of years found in subdivision (i) 
of this subparagraph and the age and 
sex of the elder annuitant as adjusted 
under subdivision (iv) of this 
subparagraph. 

(vi) Subtract the percentage obtained 
in subdivision (v) of this subparagraph 
from the sum of the percentages found 
under subdivision (iii) of this 
subparagraph. If the result is less than 
one, subdivisions (vii) and (viii) of this 
subparagraph shall be disregarded and 
no adjustment made to the investment in 
the contract. 

(vii) Multiply the percentage found in 
subdivision (vi) of this subparagraph by 
whichever of the following is the 
smaller: (A) the investment in the 
contract found in accordance with 
§ 1.72-6 or (B) the total amount 
guaranteed as of the annuity starting 
date. 

(viii) Subtract the amount found in 
subdivision (vii) of this subparagraph 
from the investment in the contract 
found in accordance with § 1.72-6. 

(3) The principles of this paragraph (c) 
may be illustrated by the following 
examples: 

Example (1). Prior to July 1, 1986, Taxpayer 
A, a 70-year-old male, purchases a joint and 
last survivor annuity for $33,050. The contract 
provides for payments of $100 a month to be 
paid first to himself for life and then to B, his 
40-year-old daughter, if she survives him. The 
contract further provides that in the event 
both die before ten years’ payments have 
been made, payments will be continued to C, 
a beneficiary, or to C’s estate, until ten years’ 
payments have been made. If there is no 
post-June 1986 investment in the contract, the 
investment in the contract adjusted for the 
purpose of determining the exclusion ratio is 
computed in the following manner: 


Cost of the annuity contract {in- 
vestment in the contract un- 
adjusted) 

Guaranteed amount ($1,200 10).. 


Percentage in Table Ill for male, 
age 70 (or female, age 75) for 
duration of the guarantee (10). 
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Percentage in Table Ill for 
female, age 40 (or male, age 
35) for duration of the guaran- 
tee (10) 


Sum .of percentages ob- 
tained 


Difference in years of age be- 
tween two males, aged 70 
and 35 (or 2 females, aged 75 
and 40) 

Addition, in years, to older age.... 

Percentage in Table III for male 
one year older than A 

Difference between percentages 
obtained (23 percent less 22 
percent) 

Value of the refund feature to 
the nearest dollar (1 percent 
of $12,000) 


Investment in the contract 
adjusted for present 
value of the refund fea- 


Example (2). The facts are the same 
as in example (1), except that the total 
investment in the contract was made 
after June 30, 1986, A is 73 years of age, 
and B is A's 70 year old spouse. The 
percentage determined under the 
formula in paragraph (c)(1)(i) of this 
section is two percent. Thus, the amount 
determined under paragraph (c)(1)(ii) of 
this section is $240 (2 percent of $12,000), 
and the investment in the contract 
adjusted for the present value of the 
refund feature is $32,810 ($33,050—$240). 

(4) If an annuity described in 
paragraph (b) of § 1.72-5 contains a 
refund feature and the manner of 
determining the adjustment to the 
investment in the contract (or to any 
part of such investment) is not 
prescribed or requires use of the formula 
in paragraph (c)(1)(i) of this section, the 
Commissioner will determine the 
amount of the adjustment upon request. 
The request must contain the date of 
birth of each annuitant, the guaranteed 
amount, the annual annuity payable to 
each annuitant, and the annuity starting 
date. Send the request to the 
Commissioner of Internal Revenue, 
Attention: OP:E:EP:GA, Washington, 
D.C. 20224. 

(d) Adjustment of investment in the 
contract where paragraph (b)(3) of 
§ 1.72-2 applies to payments. (1) If 
paragraph (b)(3) of § 1.72-2 applies to 
payments to be made under a contract 
and this section also applies because of 
the provision for a refund feature, an 
adjustment shall be made to the 
investment in the contract in accordance 
with this paragraph before making the 
computations required by paragraph 
(d)(3) of § 1.72-4 and paragraph (d)(7) of 
$ 1.72-5. In the case of the guarantee of 


a specified amount, the adjustment shall 
be made by applying the appropriate 
multiple from Table III or VII (whichever 
is applicable), as otherwise determined 
under this section, to the investment in 
the contract or the guranteed amount, 
whichever is the lesser. The guarantee 
period shall be found by dividing the 
amount guaranteed by the amount 
determined by placing the payments 
received during the first taxable year (to 
guaranteed amount) on an annual basis. 
Thus, if monthly payments are first 
received by a taxpayer on a calendar 
year basis in August, his total payments 
(to the extent that they reduce the 
guaranteed amount) for the taxable year 
would be divided by 5 and multiplied by 
12. The guaranteed amount would then 
be divided by the result of this 
computation to obtain the guarantee 
period. If the contract merely guarantees 
that proceeds from a unit or units of a 
fund shall be paid for a fixed number of 
years or the life (or lives) of an 
annuitant (or annuitants), whichever is 
the longer, the fixed number of years is 
the guarantee period. The appropriate 
percentage in Table III or VII shall be 
applied to whichever of the following is 
the smaller: (i) the investment in the 
contract; or (ii) the product of the 
payments received in the first taxable 
year, placed on an annual basis, 
multiplied by the number of years for 
which payment of the proceeds of a unit 
or units is guaranteed. 

(2) The principles of this paragraph 
may be illustrated by the following 
examples: 

Example (1). Taxpayer A, a 50-year- 
old male purchases for $25,000 a 
contract which provides for variable 
monthly payments to be paid to him for 
his life. The contract also provides that 
if he should die before receiving 
payments for fifteen years, payments 
shall continue according to the original 
formula to his estate or beneficiary until 
payments have been made for that 
period. Beginning with the month of 
September, A receives payments which 
total $450 for the first taxable year of 
receipt. This amount, placed on an 
annual basis, is $1,350 ($450 divided by 
4, or $112.50; $112.50 multiplied by 12, or 
$1,350). If there is no post-June 1986 
investment in the contract, the 
guaranteed amount is considered to be 
$20,250 ($1,350 15), and the multiple 
from Table III (found in the same 
manner as in paragraph (b) of this 
section), 9 percent, applied to $20,250 
(since this amount is less than the 
investment in the contract), results in a 
refund adjustment of $1,822,50. The 
latter amount, subtracted from the 
investment in the contract of $25,000, 
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results in an adjusted investment in the 
contract of $23,177.50. If A dies before 
receiving payments for 15 years and the 
remaining payments are made to B, his 
beneficiary, B shall exclude the entire 
amount of such payments from his gross 
income until the amounts so received by 
B, together with the amount received by 
A and excludable from A’s gross 
income, equal or exceed $25,000. Any 
excess and any payments thereafter 
received by B shall be fully includible in 
gross income. 

Example (2). Assume the same facts 
as in example (1), except that the total 
investment in the contract was made 
after June 30, 1986. The applicable 
multiple found in Table VII is 3 percent. 
When this is applied to the guaranteed 
amount of $20,250, it results in a refund 
adjustment of $607.50. The adjusted 
investment in the contract in $24,392.50 
($25,000—$607.50). 

(e) Adjustment of the investment in 
the contract where more than one 
annuity element is provided for a single 
consideration. In the case of contracts to 
which paragraph (b) of § 1.72-6 applies 
for the purpose of allocating the 
investment in the contract to two or 
more annuity elements which are 
provided for a single consideration, if 
one or more of such elements involves a 
refund feature, the portion of the 
investment in the contract properly 
allocable to each such element shall be 
adjusted for the refund feature before 
aggregating all the investments in order 
to obtain the exclusion ratio which is to 
apply to the contract as a whole. 


Example (1). If taxpayer A, an insured 70 
years of age, upon maturity of an endowment 
policy which cost him a net amount of 
$86,000, elected a dual settlement consisting 
of (1) monthly payments for his life 
aggregating $4,146 per year with 10 years’ 
payments certain, and (2) monthly payments 
for his 60-year-old brother, B, aggregating 
$2,820 per year with 20 years’ payments 
certain, the exclusion ratio to be used by both 
A and B if there is no post-June 1986 
investment in the contract would be 
determined in the following manner: 


A’s expected return (A’s pay- 
ments per year of $4,146 mul- 
tiplied by his life expectancy 
from Table 1 of 12.1) 

B’s expected return (B’s pay- 
ments per year of $2,820 mul- 
tiplied by his life expectancy 
from Table 1 of 18.2) 


Sum of expected returns to 
be used in determining 
exclusion ratio 


Percentage of total expected 
return attributable to A’s ex- 
pectancy of 
($50,166.60 + $101,490.60) 
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Percentage of total expected 
return attributable to B's ex- 
pectancy of 
($51,324 + $101,490.60) 

Portion of investment in the 
contract allocable to A's an- 
nuity (49.4 percent of $86,000)... 

Portion of investment in the 
contract allocable to B's an- 
nuity (50.6 percent of $86,000)... 

Value of the refund feature with 
respect to A's annuity (per- 
centage from Table III for 
male, age 70, and duration 10, 
or 21 percent, multiplied by 
lesser of guaranteed amount 
and allocable portion of in- 
vestment in the contract, 


$43,516.00 


A's allocable portion of the in- 
vestment in the contract ad- 
justed for refund feature 
($42,484 less $8,707.00) 

Value of the refund feature with 
respect to B’s annuity (per- 
centage from Table III for 
male, age 60, and duration 20, 
or 25 percent, multiplied by 
lesser of guaranteed amount 
and allocable portion of in- 
vestment in the contract, 


B's allocable portion of the in- 
vestment in the contract ad- 
justed for refund feature 
($43,516 less $10,879.00) 

Sum of A's and B's allocable 
portions of the investment in 
the contract after adjustment 
for the refund feature 

Exclusion ratio for the contract 
as a whole (total adjusted in- 
vestment in the contract, 
$66,414, divided by the total 
expected return from above, 
$101,490.60) (percent) 


Example (2). Assume the same facts as in 
example (1) except that the total investment 
in the contract was made after June 30, 1986. 
The exclusion ratio to be used by both A and 
B would be 56.9 percent, determined as 
follows: 


A's expected return (A's pay- 
ments per year of $4,146 mul- 
tiplied by his life expectancy 
from Table V of 16.0) 

B's expected return (B's pay- 
ments per year of $2,820 mul- 
tiplied by his life expectancy 
from Table V of 24.2) 


Sum of expected returns to be 


Percentage of total expected 
return attributable to A's ex- 
pectancy of 
($66,336.00 + $134,580.00) 

Percentage of total expected 
return attributable to B's ex- 
pectancy of 
($68,244.00 + $134,580.00) 


Portion of investment in the 
contract allocable to A's an- 
nuity (49.3 percent of $86,000)... 

Portion of investment in the 
contract allocable to B's an- 
nuity (50.7 percent of $86,000)... 

Value of the refund feature with 
respect to A’s annuity (per- 
centage from Table VII for 
age 70 and duration 10, or 11 
percent, multiplied by lesser 
of the guaranteed amount and 
allocable ‘portion of invest- 
ment in the contract, $41,460)... 

A's allocable portion of the in- 
vestment in the contract ad- 
justed for refund feature 
($42,398 less $4,560.60) 

Value of the refund feature with 
respect to B's annuity (per- 
centage from Table VII for 
age 60 and duration 20, or 11 
percent, multiplied by lesser 
of guaranteed amount and al- 
locable portion of investment 
in the contract, $43,602) 

B's allocable portion of the in- 
vestment in the contract ad- 
justed for refund feature 
($43,602 less $4,796.22) 


Sum of A's and B's allocable 
portions of the investment in 
the contract after adjustment 
for the refund feature 

Exclusion ratio for the contract 
as a whole (total adjusted in- 
vestment in the contract, 
$76,643.18, divided by the 
total expected return from 
above, $134,580.00) (percent) 


$42,398.00 


$43,602.00 


$37,837.40 


(f) Adjustment of investment in the 
contract with respect to contracts 
subject to § 1.72-6(d). In the case of a 
contract to which § 1.72-6(d) (relating to 
contracts in which amounts were 
invested both before July 1, 1986, and 
after June 30, 1986) applies, this section 
is applied in the manner prescribed in 
§ 1.72-6(d) and, in particular, § 1.72- 
6(d)(5)(vi) 

Par. 6. Section 1.72-9 is amended by 
revising the introductory text preceding 
the tables and the concluding text 
following the tables and adding new 
Tables V, VI, VIA, VII, and VIII to read 
as follows: 


§1.72-9 Tables. 

The following tables are to be used in 
connection with computations under 
section 72 and the regulations 
thereunder. Tables I, II, IIA, III, and IV 
are to be used if the investment in the 
contract does not include a post-June 
1986 investment in the contract (as 
defined in § 1.72-6(d)(3)). Tables V, VI, 
VIA, VII, and VIII are to be used if the 
investment in the contract includes a 
post-June 1986 investment in the 
contract (as defined in § 1.72~6(d)(3)). 
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In the case of a contract under which 
amounts are received as an annuity 
after June 30, 1986, a taxpayer receiving 
such amounts may elect to treat the 
entire investment in the contract as 
post-June 1986 investment in the 
contract and thus apply Tables V 
through VIII. A taxpayer may make the 
election for any taxable year in which 
such amounts are received by attaching 
to the taxpayer's return for such taxable 
year a statement that the taxpayer is 
electing under § 1.72-9 to treat the entire 
investment in the contract as post-June 
1986 investment in the contract. The 
statement must contain the taxpayer's 
name, address, and taxpayer 
identification number. The election is 
irrevocable and applies with respect to 
all amounts that the taxpayer receives 
as an annuity under the contract in the 
taxable year for which the election is 
made or in any subsequent taxable year. 
(Note that for purposes of the examples 
in §§ 1.72-4 through 1.72-11 the election 
described in this section is disregarded 
(i.e., it assumed that the taxpayer does 
not make an election under this 
section).) See also § 1.72-6(d)(3) for 
rules treating the entire investment in a 
contract as post-June 1986 investment in 
a contract if the annuity starting date of 
the contract is after June 30, 1986, and 
the contract provides for a disqualifying 
form of payment or settlement, such as 
an option to receive a lump sum in full 
discharge of the obligation under the 
contract. In addition, see § 1.72-6(d) for 
special rules concerning the tables to be 
used and the separate computations 
required if the investment in the 
contract includes both a pre-July 1986 
investment in the contract and a post- 
June 1986 investment in the contract and 
the election described in § 1.72-6(d)(6) is 
made with respect to the contract. 


+ * * * * 


TABLE V—ORDINARY LIFE ANNUITIES ONE 
LiFE—EXPECTED RETURN MULTIPLES 
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TaBLE V—OroINARY LIFE ANNuUITIES ONE | TaBLE V—OroiNARY LIFE ANNUITIES ONE | TABLE V—OroINARY LIFE ANNUITIES ONE 
LiFE—EXPECTED RETURN MULTIPLES—Con- LiFE—EXPECTED RETURN MULTIPLES—Con- LitE—ExPECTED RETURN MULTIPLES—Con- 
tinued i tinued 
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TABLE VI.—ORDINARY JOINT LIFE AND LAST SURVIVOR ANNUITIES; TWO LIVES—EXPECTED RETURN MULTIPLES 


Ages owe eet ee ee Pe ee es 


83.8 83.3 28 82.4 82.0 816 81.2 80.9 80.6 
83.3 828 82.3 81.6 81.4 81.0 80.6 80.3 79.9 
828 823 81.6 613 80.9 80.4 80.0 79.6 79.3 
82.4 81.6 813 80.6 80.3 79.9 79.4 79.0 78.6 
82.0 81.4 80.9 80.3 79.8 79.3 78.9 78.4 78.0 
81.6 81.0 80.4 79.9 79.3 78.8 78.3 77.9 77.4 
812 80.6 80.0 79.4 78.9 78.3 77.8 77.3 76.9 
80.9 80.3 796 79.0 78.4 779 77.3 76.8 76.3 
80.6 79.9 79.3 76.6 78.0 7.4 76.9 76.3 75.8 
80.3 79.6 78.9 78.3 776 77.0 76.4 75.9 75.3 
80.0 793 78.6 77.9 77.3 76.6 76.0 75.4 74.9 
79.8 79.0 78.3 776 76.9 76.3 75.6 75.0 74.4 
79.5 788 78.0 77.3 76.6 75.9 75.3 74.6 74.0 
79.3 76.5 778 770 76.3 75.6 74.9 74.3 73.6 
79.1 78.3 775 76.8 76.0 75.3 74.6 73.9 73.3 
789 76.1 773 76.5 75.8 75.0 74.3 73.6 72.9 
78.7 779 77.1 76.3 75.5 748 74.0 73.3 72.6 
78.6 77.7 769 76.1 75.3 745 73.8 73.0 72.3 
78.4 776 76.7 75.9 75.1 74.3 73.5 72.8 72.0 
78.3 77.4 76.6 75.7 74.9 74.1 73.3 72.6 718 
78.2 77.3 76.4 75.6 748 73.9 73.1 72.3 71.6 
78.0 77.2 76.3 75.4 74.6 73.8 729 72.1 71.3 
779 77.4 76.2 75.3 74.4 73.6 72.8 71.9 71.1 
778 76.9 76.1 75.2 74.3 73.4 726 71.8 70.9 
77.7 76.8 76.0 75.1 74.2 73.3 725 71.6 70.8 
77.7 76.8 75.9 75.0 72.3 71.5 70.6 
776 76.7 758 74.9 73.1 72.2 71.3 70.5 
75 76.6 75.7 748 72.1 71.2 70.3 
75 76.5 75.6 747 72.0 71.4 70.2 
774 76.5 76.5 746 71.9 71.0 70.1 
773 76.4 755 745 71.8 70.9 70.0 
77.3 76.3 75.4 745 ; 71.7 70.8 69.9 
772 76.3 75.4 74.4 716 70.7 69.8 
772 76.2 75.3 744 J 71.6 70.6 69.7 
772 76.2 75.3 743 - 71.5 70.6 69.6 
774 76.2 75.2 74.3 71.4 70.5 69.6 
7.4 76.1 75.2 74.2 . 71.4 70.4 69.5 
770 76.1 75.1 742 71.3 70.4 69.4 
770 76.1 75.4 741 4 71.3 70.3 69.4 
770 76.0 75.1 741 71.2 70.3 69.3 
770 76.0 75.0 744 71.2 70.2 69.3 
76.9 76.0 75.0 74.0 . 71.2 70.2 69.3 
76.9 75.9 75.0 74.0 . 70.2 69.2 
769 75.9 750 74.0 ‘ 70.1 69.2 
769 759 74.9 740 ; 70.1 69.1 
76.9 75.9 749 73.9 70.1 69.1 
76.8 759 749 73.9 f 70.1 69.1 
768 75.9 7498 73.9 70.0 69.1 
76.8 758 74.9 73.9 70.0 69.0 
768 758 748 73.9 70.0 69.0 
76.8 75.8 748 73.9 70.0 69.0 
768 758 748 69.9 69.0 
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TABLE VI.—ORDINARY JOINT LIFE AND LAST SURVIVOR ANNUITIES; TWO LiVES—EXxPECTED RETURN MULTIPLES—Continued 


TABLE VI.—ORDINARY JOINT LIFE AND LAST SURVIVOR ANNUITIES; TWO LiVES—EXPECTED RETURN MULTIPLES 


Ages el ed ee ed ed eee 


73.8 73.3 729 72.4 72.0 71.6 71.3 70.9 70.6 
73.3 728 72.3 719 71.4 71.0 70.7 70.3 70.0 
729 723 718 71.3 70.9 70.5 70.0 69.7 69.3 
72.4 71.9 71.3 70.8 70.4 69.0 69.5 69.9 68.7 
720 71.4 70.9 70.4 69.8 69.4 68.9 68.5 68.1 
716 71.0 70.5 69.9 69.4 68.8 68.4 67.9 67.5 
71.3 70.7 70.0 69.5 68.9 68.4 67.9 67.4 66.9 
70.9 70.3 69.7 69.0 68.5 67.9 67.4 66.9 66.4 
70.6 70.0 69.3 68.7 68.1 67.5 66.9 66.4 65.9 
70.3 69.6 69.0 68.3 67.7 67.1 66.5 65.9 65.4 
70.1 69.3 68.6 68.0 67.3 66.7 66.1 65.5 64.9 
69.8 69.1 68.3 67.6 67.0 66.3 65.7 65.1 64.5 
69.6 68.8 68.1 67.3 66.7 66.0 65.3 64.7 64.1 
69.3 68.6 678 67.1 66.4 65.7 65.0 64.3 63.7 
69.1 68.4 676 66.8 66.1 65.4 64.7 64.0 63.3 
69.0 68.2 67.4 66.6 65.8 65.1 64.4 63.7 63.0 
68.8 68.0 67.2 66.4 65.6 64.8 64.1 63.4 62.7 
68.6 67.8 67.0 66.2 65.4 646 63.8 63.1 62.4 
68.5 67.6 66.8 66.0 65.2 64.4 63.6 62.8 62.1 
68.3 67.5 66.6 65.8 65.0 64.2 63.4 62.6 61.9 
68.2 67.4 66.5 65.6 64.8 64.0 63.2 62.4 61.6 
68.1 67.2 66.4 65.5 64.7 63.8 63.0 62.2 61.4 
68.0 67.1 66.2 65.4 64.5 63.7 62.8 62.0 61.2 
67.9 67.0 66.1 65.2 64.4 63.5 62.7 61.8 61.0 
678 66.9 66.0 65.1 64.2 63.4 625 61.7 60.8 
67.7 66.8 65.9 65.0 64.1 63.3 62.4 61.5 60.7 
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TABLE Vi.—ORDINARY. JOINT LIFE AND LAST SURVIVOR ANNUITIES; TWO LiVES—EXPECTED RETURN MULTIPLES—Continued 


25... 
26 
27 
28 
29. 
30... 
31 
32 
33... 
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TABLE VI.—ORDINARY JOINT LIFE AND-LAST SURVIVOR ANNUITIES; TWo.LIVES—EXPECTED RETURN MULTIPLES—Continued 
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TABLE VI.—ORDINARY JOINT LIFE AND LAST SURVIVOR ANNUITIES; TWO LIVES—EXPECTED RETURN MuLTIPLES—Continued 


38 
39. 
40. 
41. 
42. 
43. 
4. 
45. 
46. 
4. 
48. 
49 
50. 
§1 
$2. 
53. 
54. 
55.. 
6. 
57. 
58. 
59. 
60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 
68. 
69. 
70. 
71. 
72. 
73. 
74. 
75. 
76. 
77. 
78 . 
79. 
80... 
81... 
82... 
83. 
64. 
85... 
86... 
87... 
68... 
89... 
90... 
91. 


SSSSRER8 





45712 Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Rules and Regulations 


TABLE VI.—ORDINARY JOINT LIFE AND LAST SURVIVOR ANNUITIES; TWO LiVES—EXPECTED RETURN MutTiIPLES—Continued 


Ages a a ef oe ee el ee 


mon 
dwn 
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85. 
86... 
87. 


TABLE VI.—ORDINARY JOINT LIFE AND LAST SURVIVOR ANNUITIES; TWO LiVES—EXPECTED RETURN MULTIPLES 


Ages 5 Se Se Ee A EO Oe ee 


34.4 33.9 33.5 33.1 32.7 32.3 32.0 31.7 31.4 
33.9 33.4 33.0 32.5 32.1 31.7 31.4 31.0 30.7 
33.5 33.0 32.5 32.0 31.6 31.2 30.8 30.4 30.1 
33.1 32.5 32.0 31.5 31.1 30.6 30.2 29.9 29.5 
32.7 32.1 31.6 31.1 30.6 30.1 29.7 29.3 28.9 
32.3 31.7 31.2 30.6 30.1 29.7 29.2 26.8 28.4 
32.0 31.4 30.8 30.2 29.7 29.2 26.7 28.3 27.8 
31.7 31.0 30.4 29.9 29.3 26.8 28.3 27.8 27.3 
31.4 30.7 30.1 29.5 26.9 28.4 27.8 27.3 26.9 
31.1 30.4 29.8 29.2 28.6 26.0 27.4 26.9 26.4 
30.9 30.2 29.5 28.9 26.2 276 27.1 26.5 26.0 
30.6 29.9 29.2 28.6 27.9 27.3 26.7 26.1 25.6 
30.4 29.7 29.0 28.3 27.6 27.0 26.4 25.8 25.2 
30.2 29.5 28.8 28.1 27.4 26.7 26.1 25.5 24.9 
30.1 29.3 28.6 278 27.1 26.5 25.8 25.2 24.6 
29.9 29.1 28.4 276 26.9 26.2 24.9 24.3 
29.7 29.0 28.2 27.5 26.7 26.0 24.7 24.0 
29.6 28.8 27.3 26.5 25.8 25.1 24.4 23.8 
29.5 28.7 27.1 26.4 25.6 24.2 23.5 
29.4 26.6 27.0 26.2 25.5 24.0 23.3 
29.3 26.9 26.1 25.3 23.8 23.1 
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~ TABLE VI.—ORDINARY JOINT LIFE AND LAST SURVIVOR ANNUITIES; TWO LiVES—EXPECTED RETURN MuLTIPLES—Continued 
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TABLE VI.—ORDINARY JOINT LIFE AND Last SURVIVOR ANNUITIES; TWO LiVES—EXPECTED RETURN MULTIPLES 


he j= few]. |e |= [wf fs 


25.0 24.6 24.2 23.8 23.4 23.1 22.8 22.5 
24.6 24.1 23.7 23.3 22.9 22.5 22.2 21.9 
24.2 23.7 23.2 22.8 22.4 22.0 21.7 21.3 
23.8 23.3 22.8 22.3 21.9 21.5 21.2 20.8 
23.4 22.9 22.4 21.9 21.5 21.1 20.7 20.3 
23.1 22.5 22.0 21.5 21.1 20.6 20.2 19.8 
22.8 22.2 21.7 21.2 20.7 20.2 19.8 19.4 
22.5 21.9 21.3 20.8 20.3 19.8 19.4 18.9 
22.2 21.6 21.0 20.5 20.0 19.4 19.0 18.5 
22.0 21.4 20.8 20.2 19.1 16.6 18.2 
21.8 21.1 20.5 19.9 18.8 18.3 17.8 
21.6 20.9 20.3 19.7 18.5 18.0 17.5 
21.4 20.7 20.1 19.4 18.3 17.7 17.2 
21.2 20.5 19.9 19.2 18.0 17.5 16.9 
20.4 19.7 19.0 17.8 17.2 16.7 
20.2 19.5 18.9 17.6 17.0 16.4 
20.1 19.4 18.7 17.4 16.8 16.2 
20.0 19.3 18.6 17.3 16.6 16.0 
19.9 19.2 18.5 17.1 16.5 15.9 
19.8 19.1 18.4 17.0 16.3 15.7 
19.7 19.0 18.3 16.9 16.2 15.6 
19.6 18.9 18.2 16.8 16.1 15.5 
19.6 18.8 18.1 16.7 16.0 15.4 | 
19.5 18.8 18.0 16.6 15.9 15.3 
19.5 18.7 18.0 16.5 15.8 15.2 
19.4 18.7 17.9 16.5 15.8 15.1 
19.4 18.6 17.9 16.4 15.7 15.0 
19.4 18.6 17.8 16.4 15.7 15.0 
19.3 18.6 17.8 16.3 15.6 14.9 
19.3 18.5 17.8 16.3 15.6 14.9 
19.3 18.5 17.8 16.3 15.6 14.9 
19.3 18.5 17.7 16.2 15.5 14.8 
19.3 18.5 17.7 16.2 15.5 14.8 
19.3 18.5 17.7 16.2 15.5 14.8 
19.2 18.5 17.7 16.2 15.5 14.7 
19.2 18.4 17.7 16.2 15.4 14.7 
19.2 18.4 17.7 16.1 15.4 14.7 
19.2 18.4 17.6 16.1 15.4 14.7 
19.2 18.4 17.6 16.1 15.4 14.7 
19.2 18.4 17.6 16.1 15.4 14.7 
19.2 18.4 17.6 16.1 15.4 14.6 
19.2 18.4 17.6 16.1 15.3 14.6 
19.2 18.4 17.6 . 16.1 15.3 14.6 
19.2 18.4 17.6 16.1 15.3 14.6 
19.2 18.4 17.6 16.1 15.3 
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TABLE VI.—ORDINARY JOINT LIFE AND LAST SURVIVOR ANNUITIES; TWO LiVES—EXPECTED RETURN MULTIPLES 


[sp [7 [= [*» [se ][* |«]e]- 


TABLE VI.—ORDINARY JOINT LIFE AND LAST SURVIVOR ANNUITIES; TWO LivES—EXPECTED RETURN MULTIPLES 


Ages “Et BE Se Se SE CE 


9.3 9.1 6.9 6.7 85 8.3 8.2 8.0 
9.1 8.8 66 8.3 8.2 8.0 78 77 
88 8.5 8.3 8.1 7.9 7.7 75 7.4 
86 8.3 6.0 78 76 74 7.2 7.41 
83 8.1 78 7.5 7.3 7.1 69 68 
82 79 76 73 7A 69 6.7 65 
8.0 7.7 74 7.1 6.9 6.7 65 6.3 
78 75 72 6.9 6.7 65 6.3 6.1 
77 74 7.1 68 65 6.3 6.1 5.9 
76 7.2 6.9 66 6.4 6.2 5.9 5.8 
75 7.1 68 65 63 6.0 5.8 5.6 
7.3 7.0 6.7 6.4 6.1 5.9 5.7 5.5 
73 69 66 6.3 6.0 58 5.5 5.3 
72 68 6.5 62 5.9 5.6 5.4 52 
7.1 6.7 6.4 6.1 58 5.5 5.3 §.1 
7.0 66 6.3 6.0 5.7 5.4 5.2 5.0 
6.9 66 62 5.9 5.6 5.3 §.1 49 
6.9 65 6.2 5.8 5.5 5.3 5.0 48 
68 6.4 6.1 5.8 5.5 5.2 49 47 
68 6.4 6.0 5.7 5.4 5.1 48 486 
6.7 63 6.0 5.6 5.3 5.0 48 45 
6.7 63 5.9 5.6 5.3 5.0 47 45 
66 62 5.9 5.5 5.2 49 46 44 
66 62 5.8 55 5.2 49 46 43 
66 6.2 58 5.5 5.1 48 45 43 
66 6.2 5.8 5.4 5.1 48 45 43 
65 6.1 5.7 5.4 5.1 48 45 42 
65 6.1 5.7 5.4 5.0 47 aa 42 
6.5 6.1 5.7 5.4 5.0 47 44 42 
65 6.1 5.7 5.3 5.0 47 44 41 
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TABLE VI.—ORDINARY JOINT LIFE AND. LAST. SURVIVOR ANNUITIES; Two LIVES—ExPECTED ReTurRm MuuTiPces—Continued 
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TABLE VIA.—ANNUITIES FOR JOINT LIFE ONLY; TWO LiVES—EXPECTED RETURN MULTIPLES 


Mee et ee eee 


69.5 69.0 68.4 67.9 67.3 66.7 66.1 65.5 64.8 
69.0 68.5 68.0 67.5 66.9 66.4 65.8 65.1 64.5 
68.4 68.0 67.5 67.0 66.5 66.0 65.4 64.8 64.2 
67.9 67.5 67.0 66.6 66.1 65.5 65.0 64.4 63.8 
67.3 66.9 66.5 66.1 65.6 65.1 64.6 64.0 63.4 
66.7 66.4 66.0 65.5 65.1 64.6 64.1 63.6 63.0 
66.1 65.8 65.4 65.0 64.6 64.1 63.6 63.1 62.6 
65.5 65.1 64.8 64.4 64.0 63.6 63.1 62.7 62.2 
64.8 64.5 64.2 63.8 63.4 63.0 62.6 62.2 61.7 
64.1 63.8 63.5 63.2 62.8 62.5 62.1 61.7 61.2 
63.4 63.1 62.9 62.6 62.2 61.9 61.5 61.1 60.7 
62.7 62.4 62.2 61.9 61.6 61.3 60.9 60.5 60.1 
61.9 61.7 61.5 61.2 60.9 60.6 60.3 59.9 59.6 
61.2 61.0 60.7 60.5 60.2 60.0 59.7 59.3 59.0 
60.4 60.2 60.0 59.8 59.5 59.3 59.0 58.7 58.4 
59.6 59.4 59.2 59.0 58.8 58.6 58.3 58.0 57.7 
58.8 58.7 58.5 58.3 58.1 57.8 57.6 57.3 57.1 
58.0 57.8 57.7 57.5 57.3 57.1 56.9 56.6 56.4 
57.2 57.0 56.9 56.7 56.5 56.4 56.1 55.9 55.7 
56.3 56.2 56.1 55.9 55:6 55.6 55.4 55.2 55.0 
55.5 55.4 55.2 55.1 55.0 54.8 54.6 54.4 54.2 
54.6 54.5 54.4 54.3 54.1 54.0 53.8 53.7 53.5 
53.8 §3.7 53.6 53.4 53.3 §3.2 53.0 52.9 52.7 
52:9 52:8 52:7 52:6 52:5 52.4 52.2 52.1 51.9 
52.0 51.9 51.8 51.6 51.4 §1.3 $1.1 
51.0 51.0 50.9 50.8 50.7 50.6 50.4 50.3 
50.2 50.1 50.0 49.9 49.7 49.6 49.5 
49.3 49.2 49.0 48.9 48.8 48.6 
48.4 48.3 48.2 48.1 48.0 47.9 
47.5 47.4 47.3 47.1 
46.6 46.5 46.4 46.3 46.3 46.2 46.1 
45.7 45.6 45.5 45.4 45.3 45.2 
447 447 k 446 445 445 44.4 44.3 
43.8 43.8 43.7 43.6 43.5 43.5 
42.9 42.9 42.8 42.7 42.6 42.6 
42.0 42.0 41.9 41.8 
41.1 41.0 41.0 40.9 40.8 40.8 
40.1 40.1 , 40.1 \ 40.0 39.9: 





prseeeaaege: 





45716 Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Rules and Regulations 


TABLE VIA.—ANNUITIES FOR JOINT LIFE ONLY; Two Lives—EXxPECTED RETURN MULTIPLES—Continued 








Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Rules and Regulations 45717 


TABLE VIA.—ANNUITIES FOR JOINT LIFE ONLY; Two: LIVES—EXPECTED RETURN MukTIPLES—Continued 
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TABLE ViA.—ANNUITIES FOR JOINT LIFE ONLY; TWo LIVES—ExPECTED RETURN MULTIPLES 
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44 
45 
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50 
51 
52 
53 
54 
55 
56 
57 
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59 
61... 
64... 
67... 
71... 
72... 
74... 
75 
76... 
78 
79. 
80 
81 
62 
83 
84 
85 
86 
87 
90 
91 
92 
93 
94 
95 
96 
97 
98 
99 
100 
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TABLE VIA.—ANNUITIES FOR JOINT LIFE ONLY; TWO LivES—EXxPECTED RETURN MuLTIPLES—Continued 


4 
3 
a1 
0 
9 
8 
a 
& 
5 


Aoanwaoou+w 
WOANBdOO+w! 
Bwanwvoo+w 


TABLE ViA.—ANNUITIES FOR JOINT LIFE ONLY; TWo LiVES—EXPECTED RETURN MULTIPLES 


ae SE OR Se a 


22.3 21.9 21.4 20.9 20.4 19.9 19.4 18.8 
21.9 21.5 21.1 20.6 20.1 19.6 19.1 18.6 
21.5 21.1 20.7 20.3 19.8 19.3 18.8 18.3 
21.1 20.7 20.3 19.9 19.5 19.0 18.5 18.0 
20.6 20.3 19.9 19.5 19.1 18.7 18.2 17.7 
20.1 19.8 19.5 19.1 18.7 18.3 17.9 17.4 
19.6 19.3 19.0 18.7 18.3 17.9 17.5 17.1 
19.1 18.8 18.5 18.2 17.9 175 17.1 16.8 
18.6 18.3 18.0 17.7 17.4 17.1 16.8 16.4 
18.0 17.8 175 17.3 17.0 16.7 16.3 16.0 
175 17.3 17.0 16.8 16.5 16.2 15.9 15.6 
16.9 16.7 16.5 16.3 16.0 15.8 15.5 15.2 
16.3 16.2 16.0 15.8 15.5 15.3 15.0 14.7 
15.8 156 15.4 15.2 15.0 14.8 14.6 14.3 
15.2 15.0 14.9 14.7 14.5 14.3 14.1 13.9 
14.6 14.5 143 14.2 14.0 13.8 13.6 13.4 
14.0 13.9 13.8 13.6 13.5 13.3 13.1 129 
13.4 13.3 13.2 13.1 12.9 12.8 126 124 | 





Federal Register / Vol. 51, No. 244. / Friday, December 19, 1986 / Rules and Regulations ~ 45721 


TABLE VIA.—ANNUITIES FOR JOINT LiFE ONLY; Two LivEeS—EXPECTED RETURN MULTIPLES—Continued 
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TABLE VIA.—ANNUITIES FOR JOINT LIFE ONLY; TWO LiVES—EXPECTED RETURN MULTIPLES 


Ce le [es ~e >,ef =] ] = ,-* 


14.9 14.5 14.1 13.7 13.3 12.9 12.5 12.0 
14.5 14.2 13.8 13.4 13.1 12.6 12.2 11.8 
14.1 13.8 13,5 13.1 12.8 12.4 12.0 11.6 
13.7 13.4 13.1 12.8 12.5 12.1 11.7 11.4 
13.3 13.1 12.8 12.5 12.1 11.8 11.4 11.1 
12.9 12.6 12.4 12.1 11.8 11.5 11.2 10.8 
12.5 12.2 12.0 11.7 11.4 11.2 10.9 10.5 
12.0 11.8 11.6 11.4 1141 10.8 10.5 10.2 
11.6 11.4 11.2 11.0 10.7 10.5 10.2 9.9 
11.2 11.0 10.8 10.6 10.4 10.1 9.9 9.6 
10.7 10.5 10.4 10.2 10.0 9.8 9.5 9.3 
10.3 10.1 9.9 9.8 9.6 9.4 9.2 9.0 
9.8 9.7 9.5 9.4 9.2 9.0 8.8 6.6 
9.4 9.2 9.1 9.0 68 87 6.5 8.3 
8.9 8.8 8.7 8.6 8.4 8.3 8.1 8.0 
8.5 8.4 8.3 8.2 8.0 79 7.8 7.6 
8.0 8.0 7.9 79 7.7 75 7.4 7.3 
76 75 7.5 7.4 7.3 7.2 7.1 6.9 
7.2 7.1 7A 7.0 6.9 68 6.7 6.6 
68 6.7 6.7 6.6 6.5 6.4 64 6.3 
6.4 6.4 6.3 6.2 6.2 6.1 6.0 5.9 
6.0 6.0 5.9 5.9 5.8 5.8 5.7 5.6 
5.7 5.6 5.6 5.6 5.5 5.4 5.4 5.3 
5.3 5.3 5.3 5.2 5.2 5.1 §.1 5.0 
5.0 5.0 5.0 49 4.9 48 48 47 
47 47 47 46 46 46 45 45 
4.5 44 44 44 43 43 4.3 4.2 
42 42 41 41 41 41 4.0 4.0 
3.9 3.9 3.9 3.9 3.9 3.8 3.8 3.8 
3.7 3.7 3.7 3.7 3.6 3.6 3.6 3.6 
3.5 3.5 3.5 3.5 3.4 3.4 3.4 3.4 
3.3 3.3 3.3 3.3 3.3 3.2 3.2 3.2 
3.1 3.1 3.1 3.1 3.1 3.1 3.0 3.0 
29 2.9 29 29 29 2.9 2.9 29 
28 28 28 27 27 27 27 27 
26 26 26 26 26 25 25 25 
2.4 2.4 24 2.4 2.4 24 2.4 24 
2.2 2.2 22 2.2 22 22 2.2 22 
2.1 2.1 2.1 21 2.1 2.0 2.0 2.0 
1.9 1.9 1.9 1.9 1.9 1.9 1.9 1.9 
1.7 1.7 7 1.7 17 1.7 1.7 1.7 
1.6 1.6 16 1.6 1.6 1.6 1.6 1.6 
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TABLE ViA.—ANNUITIES FOR JOINT LIFE ONLY; TWO LiVES—EXPECTED RETURN MULTIPLES 


es [*« |] |] |» [= |]. |]. ]-« 


42 41 3.9 3.8 3.6 3.4 3.3 32 3.0 
41 3.9 3.8 3.6 35 3.3 3.2 3.1 29 
3.9 3.8 3.6 3.5 3.4 3.2 3.1 3.0 28 
3.8 3.6 3.5 3.4 3.2 3.1 3.0 29 28 
3.6 3.5 3.4 3.2 3.1 3.0 29 28 27 
34 3.3 32 3.1 3.0 29 28 27 26 
3.3 3.2 3.1 3.0 29 28 27 26 25 
32 3.1 3.0 29 28 27 26 25 24 
3.0 29 28 28 27 26 25 24 
29 28 27 26 26 25 24 23 
28 27 26 25 25 24 23 22 
26 26 25 2.4 24 23 22 22 
25 25 24 23 23 22 22 21 
24 24 23 22 22 21 21 290 
23 22 22 21 2.1 2.0 2.0 1.9 
22 21 21 y 2.0 1.9 1.9 18 

20 20 d 19 1.9 18 18 

1.9 1.9 d 18 1.8 1.7 17 

18 18 a 1.7 1.7 ij 16 
1.6 ; 16 
15 15 
14 14 
1.3 1.2 
12 1.1 
1.0 10 
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TABLE VH.—PERCENT VALUE OF REFUND FEATURE; DURATION OF GUARANTEED AMOUNT 
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TABLE Vil.—PERCENT VALUE OF REFUND FEATURE; DURATION OF GUARANTEED AMOUNT—Continued 
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TABLE VII.—PERCENT VALUE OF REFUND FEATURE; DURATION OF GUARANTEED AMOUNT—Continued 


TABLE VII.—PERCENT VALUE OF REFUND FEATURE; DURATION OF GUARANTEED AMOUNT 
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TABLE Vi!.—PERCENT VALUE OF REFUND FEATURE; DURATION OF GUARANTEED AMOUNT—Continued 
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_ TABLE Vil.—PERCENT VALUE OF REFUND FEATURE; DURATION OF GUARANTEED AMOUNT—Continued 


Years— 
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TABLE VII.—PERCENT VALUE OF REFUND FEATURE; DURATION OF GUARANTEED AMOUNT—Continued 


TABLE VIII_—TEMPORARY LIFE ANNUITIES; ' ONE LIFE—EXPECTED RETURN MULTIPLES 
[See footnote at end of tables) 
Temporary Period—Maximum Duration of Annuity 


Years— 
Boe Be Bye Sg ee Oe era SL eid oes Se 


2.0 3.0 J 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 : 5.0 6.0 7.0 8.0 9.0 
20 3.0 Y 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 J 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 v 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 : 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 . 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 x 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 W 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 . 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 \ 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 . 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 . 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 J 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 , 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 J 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 J 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 us 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 J 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 i 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 ‘ 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 \ 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 J 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 : 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 J 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 VJ 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 J 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 VJ 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 : 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 J 5.0 6.0 7.0 6.0 9.0 
2.0 3.0 5 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 J 5.0 60 7.0 8.0 9.0 
2.0 3.0 J 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 ! 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 J 5.0 6.0 7.0 8.0 9.0 
2.0 3.0 . 5.0 6.0 7.0 8.0 8.9 
2.0 3.0 id 5.0 6.0 7.0 8.0 8.9 
2.0 3.0 y 5.0 6.0 7.0 8.0 8.9 
2.0 3.0 . 5.0 6.0 7.0 7.9 8.9 
2.0 3.0 5.0 6.0 7.0 79 8.9 
2.0 3.0 ‘ 5.0 6.0 7.0 79 8.9 
2.0 3.0 J 5.0 6.0 6.9 79 8.9 
2.0 3.0 . 5.0 6.0 6.9 79 8.9 
2.0 3.0 J 5.0 6.0 6.9 7.9 8.9 
2.0 3.0 i 5.0 6.0 6.9 79 6.9 |: 
2.0 3.0 r 5.0 5.9 6.9 7.9 8.9 
2.0 3.0 r 5.0 5.9 6.9 7.9 8.9 
2.0 3.0 . 5.0 5.9 6.9 7.9 8.8 
2.0 3.0 J 5.0 5.9 6.9 79 8.8 
2.0 3.0 J 49 5.9 6.9 7.9 8.8 
2.0 3.0 , 49 5.9 6.9 7.8 6.8 
2.0 3.0 : 49 5.9 6.9 7.8 8.8 
2.0 3.0 : 49 5.9 6.9 7.8 8.8 
2.0 3.0 s 49 59 6.9 78 8.7 
2.0 3.0 J 49 5.9 68 78 8.7 
2.0 3.0 ; 49 5.9 68 78 8.7 
2.0 3.0 ‘ 49 5.9 68 7.7 8.7 
2.0 3.0 M ‘ 5.8 68 7.7 8.6 
2.0 3.0 ‘ s 5.8 6.8 7.7 8.6 
2.0 3.0 ‘ J 5.8 6.7 7.6 8.5 
2.0 3.0 ‘ a 5.8 6.7 76 8.5 
2.0 2.9 ‘ 5.8 6.7 76 8.4 
2.0 29 ‘ : 5.7 6.6 7.5 8.4 
2.0 2.9 s - 5.7 6.6 75 8.3 
2.0 29 t F 5.7 66 7.4 8.2 
2.0 29 ‘ y 5.6 6.5 7.3 8.1 
2.0 2.9 ‘ \ 5.6 6.5 7.3 8.1 
2.0 2.9 . ‘ 5.6 6.4 7.2 8.0 
2.0 29 J . 5.5 63 7A 79 
1.9 2.9 M i 5.5 6.3 7.0 77 
1.9 29 . \ 5.4 6.2 6.9 76 
1.9 2.8 5 J 5.4 6.1 68 75 
1.9 2.8 S . 5.3 6.0 67 7.3 
1.9 28 \ ; 5.2 5.9 66 7.2 
1.9 2.8 f ‘ 5.1 5.8 6.4 7.0 
1.9 28 . . 5.1 5.7 6.3 6.8 
1.9 28 J ‘ 5.0 5.6 6.1 66 
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Taste Vill.—Temporary Lire ANNUITIES; ' One LiFE—ExPECTED RETURN MuLTIPLES—Continued 
{See footnote at end of tables) 
Temporary Period—Maximum Duration of Annuity 


Years— 
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TABLE VIll_—TEMPORARY LIFE ANNUITIES;'! ONE LiFE—EXPECTED RETURN MULTIPLES 
(See footnote at end of tables) 
Temporary Period—Maximum Duration of Annuity 


Years— 
Oe ee ee ee 


110 120 13.0 140 150 16.0 17.0 18.0 19.0 
110 12.0 13.0 140 15.0 16.0 17.0 18.0 19.0 
110 120 13.0 14.0 15.0 16.0 170 18.0 19.0 
110 120 13.0 140 150 16.0 170 18.0 18.9 
110 120 13.0 14.0 150 16.0 17.0 18.0 18.9 
110 120 130 140 15.0 160 170 18.0 18.9 
110 12.0 13.0 140 15.0 16.0 170 17.9 18.9 
110 120 13.0 140 15.0 160 170 17.9 18.9 
110 120 13.0 140 15.0 160 170 179 18.9 
110 120 13.0 140 15.0 16.0 16.9 17.9 18.9 
11.0 120 13.0 140 15.0 16.0 16.9 17.9 18.9 
110 120 13.0 140 15.0 16.0 169 17.9 18.9 
110 120 13.0 140 150 159 16.9 17.9 18.9 
110 120 13.0 140 15.0 159 16.9 17.9 18.9 
110 120 13.0 140 15.0 159 16.9 17.9 18.9 
110 120 13.0 140 14.9 15.9 16.9 17.9 18.9 
110 120 13.0 14.0 149 15.9 16.9 17.9 18.9 
110 120 13.0 14.0 149 159 16.9 17.9 18.9 
110 12.0 13.0 13.9 14.9 15.9 16.9 17.9 18.9 
110 120 13.0 13.9 149 15.9 16.9 17.9 18.9 
110 12.0 13.0 13.9 14.9 15.9 16.9 17.9 18.9 
110 12.0 129 13.9 14.9 15.9 16.9 17.98 18.9 
110 120 12.9 13.9 149 159 16.9 17.9 18.9 
11.0 12.0 129 13.9 14.9 15.9 16.9 17.9 18.9 
110 120 12.9 13.9 149 15.9 16.9 17.9 18.9 
110 119 129 13.9 14.9 15.9 16.9 17.9 188 
110 119 12.9 13.9 149 15.9 16.9 17.9 18.8 
11.0 119 129 13.9 14.9 15.9 16.9 178 18.8 
110 119 12.9 13.9 14.9 159 16.9 178 18.8 
109 11.9 129 13.9 149 15.9 16.8 178 18.8 
10.9 119 129 13.9 149 15.9 16.8 178 188 
10.9 119 129 13.9 14.9 15.8 16.8 178 188 
10.9 119 129 13.9 14.9 15.8 16.8 178 

119 129 13.9 14.8 15.8 16.8 178 

119 129 13.9 14.8 15.8 16.8 17.7 18.7 

11.9 129 13.8 14.8 15.8 16.7 17.7 

11.9 129 13.8 14.8 15.8 16.7 177 18.6 

119 128 13.8 14.8 15.7 16.7 17.6 18.6 

119 12.8 13.8 14.8 15.7 16.7 176 18.6 

118 128 13.8 14.7 15.7 16.6 176 185 

118 128 13.8 14.7 15.7 16.6 17.5 185 
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Taste Vill—TemPoRARY LiFe ANNUITIES;? ONE LitfE—EXxPECTED RETURN MULTIPLES—Continued 
[See footnote at end of tables] 
Temporary Period—Maximum Duration of Annuity 


Years— 
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TABLE Vill—TeEmMPORARY LIFE ANNUITIES; ? ONE LIFE—EXPECTED RETURN MULTIPLES 
{See footnote at end of tables) 
Temporary Period—Maximum Duration of Annuity 





45732 Federal Register / Vol. 51, No. 244 / Friday, December 19, 1986 / Rules and Regulations 


TABLE Vill.—Temporary LiFe ANNuITIES; ' OnE LiFE—ExPECTED RETURN MULTIPLES—Continued 
{See footnote at end of tables) 
Temporary Period—Maximum Duration of Annuity 


Years— 


22.9 23.9 24.9 25.9 26.9 27.9 28.8 
22.9 23.9 24.9 25.9 26.9 27.9 28.8 
22.9 23.9 24.9 25.9 26.9 27.8 28.8 
22.9 23.9 24.9 25.9 26.9 27.8 28.8 
22.9 23.9 24.9 25.9 26.8 27.8 28.8 
22.9 23.9 24.9 25.9 26.8 278 28.8 
22.9 23.9 24.9 25.8 26.8 278 28.8 
22.9 23.9 24.9 25.8 26.8 27.8 26.8 
22.9 23.9 24.8 25.8 26.8 278 28.8 
22.9 23.9 24.8 25.8 26.8 27.8 28.8 
22.9 23.8 24.8 25.8 26.8 27.8 28.7 
22.9 23.8 24.8 25.8 26.8 27.8 28.7 
22.8 23.8 24.8 25.8 26.8 27.7 28.7 
22.8 23.8 24.8 25.8 26.7 27.7 28.7 
22.8 23.8 24.8 25.8 26.7 27.7 28.7 
22.8 23.8 24.8 25.7 26.7 27.7 28.6 | 
22.8 23.8 24.8 25.7 26.7 27.7 28.6 
22.8 23.8 24.7 25.7 26.7 27.6 28.6 
22.8 24.7 25.7 26.6 27.6 28.6 
22.8 24.7 25.7 26.6 27.6 28.5 
22.7 ’ 24.7 25.6 26.6 27.5 28.5 
22.7 i 24.6 25.6 26.6 27.5 28.4 
22.7 24.6 25.6 26.5 27.5 28.4 
22.7 ' 24.6 25.5 26.5 27.4 28.4 
22.7 ’ 24.6 25.5 26.4 27.4 28.3 
22.6 . 24.5 25.5 26.4 27.3 28.2 
22.6 . 24.5 25.4 26.3 27.3 28.2 
22.6 . 24.4 25.4 26.3 27.2 28.1 
22.5 ’ 25.3 26.2 27.1 28.0 
22.5 . 25.2 26.1 27.0 27.9 
22.4 i 24.3 25.2 26.1 27.0 27.8 
22.4 j 24.2 25.1 26.0 26.9 27.7 
22.3 . 24.1 25.0 25.9 26.8 27.6 
22.2 . 24.9 25.8 26.6 27.5 
22.2 . 24.8 25.7 26.5 27.3 
22.1 23.9 24.7 25.6 26.4 27.2 
22.0 23.8 24.6 25.4 26.2 27.0 
21.9 23.6 24.5 25.3 26.1 26.8 
21.8 : 23.5 24.3 25.1 26.6 
21.7 , 23.4 24.2 25.0 25.7 26.4 
21.6 ; 23.2 24.0 25.5 26.2 
21.5 23.1 23.8 25.9 
21.4 22.9 23.6 y 25.0 

21.2 , 22.7 23.4 

21.0 J 23.2 

20.8 22.9 

20.6 

20.4 

20.2 
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TABLE Vill._—TEMPORARY LIFE ANNUITIES; ! OnE LIFE—EXPECTED RETURN MULTIPLES—Continued 
[See footnote at end of tables) 
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TABLE: Vill.—TEMPORARY LIFE ANNUITIES;? ONE LiFE—EXPECTED RETURN MULTIPLES 
[See footnote at end of tables) 
Temporary Period—Maximum Duration. of Annuity 


Years— 
pie fie fos fiw fos bos for fb st st} 


30.8 31.8 32.8 33.8 34.8 35.8 36.8 |: 37.7 38.7 
30.8 31.8 32.8 33.8 34.8 35.8 36.8 37.7 38.7 
30.8 31.8 32.8 33.8 34.8 35.8 36.7 37.7 38.7 |. 
30.8 31.8 32.8 33.8 34.8 35.7 36.7 37.7 38.7 
30.8 31.8 32.8 33.8 34.8 35.7 36.7 37.7 38.7 
30.8 31.8 32.8 33.8 34.7 35.7 36.7 32.7 38.6 
30.8 31.8 32.8 33.8 94,7 35.7 36.7 37.7 38.6 
30.8 31.8 32.8 33.7 34.7 35.7 36.7 37.6 38.6 
30.8 31.8 32.7 33.7 34.7 35.7 36.6 37.6 38.6 
30.8 31.8 32.7 33.7 34.7 35.7 36.6 37.6 38.6 
30.8 31.7 32.7 33.7 34.7 35.6 36.6 37.6 38.5 
30.8 31.7 32.7 33.7 34.6 35.6 96.6 | . 37.5 38.5 
30.7 31.7 32.7 33.7 34.6 35.6 36.5 37.5 38.5 
30.7 31.7 32.7 33.6 346| | 356 36.5 37.5 38.4 
30.7 31.7 32.6 33.6 34.6 35.5 36.5 37.4 38.4 
30.7 31.7 32.6 33.6 34.5 35.5 36.4 37.4 38.3 
30.7 31.6 32.6 33.6 34.5 35.5 36.4 37.4 38.3 
30.6 31.6 32.6 33.5 34.5 35.4 36.4 37.3 38.2 
30.6 31.6 32.5 33.5 34.4 35.4 36.3 37.3 38.2 
30.6 31.5 32.5 33.5 34.4 35.3 36.3 | | 37.2 38.1 
30.6 31.5 32.5 34.3 35.3 36.2 37.1 38.1 
30.5 31.5 32.4 i 34.3 95.2 36.2 | ; 37.1 38.0 
30.5 31.4 32.4 : 34.2 95.2 96.1 | : 37.0 37.9 
30.5 31.4 32.3 34.2 35.1 36.0 | : 36.9 37.8 
30.4 31.4 32.3 |. 34.1 35.0 35.9 36.8 32.7 
30.4 31.3 32.2 34.1 35.0 35.8 36.7 37.6 
30.3 31.2 92.2 34.0 34.9 35.8 36.6 37.5 
30.3 31.2 32.1 ; 33.9 34.8 35.6 96.5 37.4 
30.2 31.1 32.0 33.8 34.7 95.5 |. 36.4 37.2 
30:4 31.0 31.9 93.7 34.6 35.4 36.2 37.1 
30:1 31.0 31.8 . 33.6 34.4 35.3 36:1 36.9 
30.0 30.9 31.7 33.5 34.3 95.1 35.9 36.7 

30.8 31.6 33.3 34.1 34.9 35.7 36.5 

30.7 31.5 33.2 34.0 34.7 35.5 36:2 

30.5 31.4 ; 33.0 33.8 34.5 35.3 36.0 

30.4 31.2 ; 32.8 33.6 34.3 35.0 

30.2 31.0 32.6 33.3 341 34.7 35.4 

30.1 30.9 32.4 33.1 34.4 

29.9 30:7 32.1 32.8 34.1 34.7 

29,7 30.5 31.9 32.5 33.8 34.3 

29.5 30.2 ; 31.6 92.2 33.4 33.9 

29.3 30.0 , 31.3 31.9 4 fi 33.0 33.5 

29.0 29.7 |.- 30:9 31.5 32.5 33.0 

28.7 29.4 : 30.6 31.1 32.1 

28.4 29.0 ; 30.2 30.7 31.5 

28.1 28.7 . 29.7 30.2 6} i 31.0 

27.8 28,3 ‘ 29.3 29.7 afi 30.4 

27.4 27.9 y 28.8 29.2 5 | 29.8 

27.0 27.4 7 28:3 28.6 Y 29.2 

26.5 27.0 28.0 28.5 

26.1 | 26.5 : 27.1 27.4 27.8 

25.6 25.9 ; 26.5 26.7 ’ 27.4 

25.0 25.3 26.0 26.3 

24.4 26.7 25.2 25.3 25.6 

23.8 24.1 24.4 24.6 24.8 

23.2 23.4 : 23.7 23.8 24.0 
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TABLE Vill—TemPporaRyY LiFe ANNUITIES;! OnE LIFE—ExPECTED RETURN MuLTiPLES—Continued 


(See footnote at end of tables) 
Temporary Period—Maximum Duration of Annuity 


Years— 
Pa) | al se se fe ee pe 


SSSLSRLSRE 


' The multiples in this table are not applicable to annuities for a term certain; for such cases see paragraph (c) of § 1.72-5. 


If (a) the terms of the contract involve a 
life or lives, and are such that the above 
tables cannot be correctly applied, and 
(b) the amounts received under the 
contract are at least partly “amounts 
received as an annuity” under a contract 
to which section 72 applies, the taxpayer 
may submit with his return an actuarial 
computation based upon the applicable 
annuity table (described below) with 
ages set back one year, showing the 
appropriate factors applied in his case, 
subject to the approval of the 
Commissioner upon examination of such 
return. The applicable annuity table is 
the 1937 Standard Annuity Table (if the 
investment in the contract does not 
include a post-June 1986 investment in 
the contract) or the gender-neutral 


a 
0 
9 
8 
a 
& 
5 


version of the 1983 Basic Table (if the 
investment in the contract includes a 
post-June 1986 investment in the 
contract). In the case of a contract to 
which § 1.72-6(d) (relating to contracts 
in which amounts were invested both 
before July 1, 1986, and after June 30, 
1986) applies, the actuarial computation 
shall be based on both tables in 
accordance with the principles of § 1.72- 
6(d). Computations involving factors to 
compensate for the effects of 
contingencies other than mortality, such 
as marriage or remarriage, re- 
employment, recovery from disability, or 
the like, will not be approved. 

Par. 7. Section § 1.72-11 is amended 
by revising paragraph (c) to read as 
follows: 


SeUES EURO ESCO Reon eu SEO uoRoLe coos Biss el 
WON BOO+H2 OBO“ BWUNO< 
WANBDO+~WAOD®D 


§ 1.72-11 Amounts not received as 
annuity payments. 


* * * * * 


(c) Amounts received in the nature of 
a refund of the consideration under a 
contract and in full discharge of the 
obligation thereof. (1) Any amount 
received under a contract to which 
section 72 applies, if it is at least in part 
a refund of the consideration paid, 
including amounts payable to a 
beneficiary after the death of an 
annuitant by reason of a provision in the 
contract for a life annuity with minimum 
period of payments certain or with a 
minimum amount which must be paid in 
any event, shall be considered an 
amount received in the nature of a 
refund of the consideration paid for such 
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contract. If such an amount is in full: - 
discharge of an obligation to pay a fixed 
amount (whether in a lump sum or 
otherwise) or to pay amounts for.a fixed 
number of years (including amounts 
described in paragraph (b)(3)(i) of 

§ 1.72-2), it shall be included in the 
gross income of the recipient‘only to the 
extent that it, when added to amounts 
previously received under the contract © 
which were excludable from gross 
income under the law applicable at the 
time of receipt, exceeds the aggregate of 
premiums or other consideration paid. 
See section 73(e)(2)(A). This paragraph 
shall not apply if the total of the. 
amounts to be paid in discharge of the 
obligation can in any event exceed the 
total of the annuity payments which 
would otherwise fully discharge the 
obligation. For rules to be applied in 
such a case, see paragraph (e) of this 
section. 


(2) The principles of subparagraph (1) . 


of this paragraph may be illustrated by 
the following examples: 


: Example (1). A, a male employee, retired 
on December 31, 1954, at the age of 60. A life 
annuity of $75 per month was payable to him 
beginning January 31, 1955. The annuity 
contract guaranteed that if A did not live for 
at least ten years after his retirement his 
beneficiary, B, would receive the monthly 
payments for any balance of such ten-year 
period which remained at the date of A’s 
death. Under section 72, A was deemed to 
have paid $3,600 toward the cost of the 
annuity. A lived for five years after his 
retirement receiving a total of $4,500 in 
annuity payments. After A’s death, B began 
receiving the monthly payments of $75 
beginning with the January 31, 1960 payment. 
B will exclude such payments from his gross 
income throughout 1960, 1961, and 1962, and . 
will exclude only $18 of the first payment in 
1963 from his gross income for that year. 
Thereafter, B will include the entire amount 
of all such payments in his gross income for 
the taxable year of receipt. This result is 
determined as follows: 


A’s investment in the contract (un- 
adjusted) 

Multiple from Table III of 
§ 1.72-9 for male, age 60, 
where duration of guar- 
anteed amount is 10 
years (percent) 

Subtract value of the refund feature 
to the nearest dollar (11 percent 


Investment in the contract adjusted 
for the present value of the refund 
feature without discount for inter- 


Aggregate of premiums or other con- 
sideration paid 

A's exclusion 
($3,204 +$16,380 
[$900 x 18.2]) (percent) 


Subtract amount excludable during 
five years A- received payments 
(19.6 percent of $4,500 [$900 x5]) 

Remainder of aggregate of premiums 
or other consideration paid ex- 
cludable from gross income .of B 
under section 72(e) i 


As a result of the above computation, the 
number of payments to B which will exhaust 
the remainder of consideration paid which is 
excludable from gross income of the recipient 
is 36%s ($2,718+$75) and B will exclude the 
payments from his gross income for three 
years, then exclude only $18 of the first 
payment for the fourth year from his gross 
income, and thereafter include the entire 
amount of all payments he receives in his 
gross income. 

Example (2). The facts are the same as in 
example (1), except that B, the beneficiary, 
elects to receive $50 per month for his life in 
lieu of the payments guaranteed under the 
original contractual obligation. Since such 
amounts will be received as an annuity and 
may, because of the length of time B may live, 
exceed the amount guaranteed, they are not 
amounts to which this paragraph applies. See 
paragraph (e) of this section. 

Example (3). The facts are the same as in 
example (1), except that B, the beneficiary, 
elects to receive the remaining guaranteed 
amount in installments which are larger or 
smaller than the $75 per month provided 
until, under the terms of the contract, the 
guaranteed amount is exhausted. The rule of 
subparagraph (1) of this paragraph and the 
computation illustrated in example (1) apply 
to such installments since the total of such 
installments will not exceed the original 
amount guaranteed to be paid at A’s death in 
any event. 

Example (4). C pays $12,000 for a contract 
providing that he is to be paid an annuity of 
$1,000 per year for 15 years. His exclusion 
ratio is therefore 80 percent 
($12,000 +-$15,000). He directs that the annuity 
is to be paid to D, his beneficiary, if he should 
die before the full 15-year period has expired. 
C dies after 5 years and D is paid $1,000 in 
1960. D will include $200 ($1,000—$800 [80 
percent of $1,000}) in his gross income for the 
taxable year in which he receives the $1,000 
since section 72(e) and this section do not 
apply to the annuity payments made in 
accordance with the provisions and during 
the term of the contract. D will continue with 
the same exclusion ratio used by C (80 
percent). 

Example (5). In 1954, E paid $50,000 into a 
fund and was promised an annual income for 
life the amount of which would depend in 
part upon the earnings realized from the 
investment of the fund in accordance with an 
agreed formula. The contract also specified 
that if E should die before ten years had 
elapsed, his beneficiary, F, would be paid the 
amounts determined annually under the 
formula until ten payments had been received 
by E and F together. E died in 1960, having 
received five payments totaling $30,000. 
Assuming that $22,000 of this amount was 
properly excludable from E’s gross income 
prior to his death, F will exclude from his 
gross income the payments he receives until 
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- -the taxable year‘in which his total receipts 


from the fund exceed $28,000 
($50,000 —$22,000). F will include any excess 
over the $28,000 in his gross income for that 
taxable year. Thereafter, F will include in his 
gross income the entire amount of any 
payments ‘made to him from the fund. 
Example.(6). Assume the facts are the same 
as in example (1), except that the total 
investment:in the contract is made after June 
30, 1986, that A is to receive payments under 
the life annuity contract beginning on January 
31, 1987, and that B will begin to receive the 
monthly payments on January 31, 1992. B will 
exclude the $75 monthly payments from gross 
income throughout 1992, 1993, and 1994. B 
will exclude only the first two monthly 
payments and $21 of the third monthly 
payment in:1995. This is determined as 
follows: 


A’s investment in the contract 
(unadjusted) 
Multiple from Table VII, age 60, 
10 years (percent) 
Subtract value 
refund feature (4 percent 


Investment: in the contract ad- 
justed for the present value of 
the refund feature without dis- 
count for-interest 

Aggregate of premiums or other 
consideration paid 
A's exclusion 

($3,456+$21,780 [$900 x 24.2]) 
(percent) 

Subtract. amount excludable 
during five years A received 
payments (15.9 percent of 
$4,500 [$900 x 5]) 


Remainder of aggregate of pre- 
miums’ or other consider- 
ation paid excludable from 
gross income of B under sec- 
tion 72fe) 


As a result of the above computation, the 
number of payments to B which will exhaust 
the remainder of consideration paid which is 
excludable from gross income of the recipient 
is 38 23/50 ($2,884.50+75) and B will exclude 
the payments from gross income for three 
years, then exclude only the first two 
monthly payments and $34.50 of the third. 
Thereafter B shall include the entire amount 
of all payments received in gross income. 

(3) For the purpose of applying the 
rule contained in subparagraph (1) of 
this paragraph, it is immaterial whether 
the recipient of the amount received in 
full discharge of the obligation is the 
same person as the recipient of amounts. 
previously received under the contract 
which were excludable from gross 
income, except in the case of a contract 
transferred for a valuable consideration, 
with respect to which see paragraph (a) 
of § 1.72-10. For the limit on the tax, for 
taxable years beginning before January 
1, 1964, attributable to the receipt of a 
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lump sum to which this paragraph 
applies, see paragraph (g) of this section. 


> 7 * * 


§ 1.403 [Amended] 

Par. 8. Section 1.403(b)-1 (d)(4) is 
amended by adding the words “to a 
defined benefit plan” following the 
words “employer contributions” in the 
first sentence. 

Par. 9. Section 1.403{b)—1 (d)(4){ii) is 
amended by removing the words “the 
employee's sex and the”. 

Par. 10. Section 1.403(b)-1 (d)(4) is 
amended by revising Tables I and II and 
paragraph (d)(4)(iv) to read as follows: 


§ 1.403(b)-1 Taxability of beneficiary 
under annuity purchased by section 
501(c)(3) organization or public school. 

(d) Exclusion allowance—{1) * * * 

(4) Determination of excludable 
amounts by allocation of 
contributions. * * * 

(iv) The lesser of the number of years 
of service credited through the end of 
the taxable year or the number of years 
that the plan has been in existence at 
such time. 


TABLE |.—VALUE AT NORMAL RETIREMENT 
AGES OF ANNUITY OF $1.00 PER ANNUM 
PAYABLE IN EQUAL MONTHLY INSTALLMENTS 
DURING THE LIFE OF THE EMPLOYEE 


[For taxable years beginning after July 1, 1986] 


TABLE I.—VALUE AT NORMAL RETIREMENT 
AGES OF ANNUITY OF $1.00 PER ANNUM 
PAYABLE IN EQUAL MONTHLY INSTALLMENTS 
DuRING THE LIFE OF THE EMPLOYEE—Con- 
tinued 

[For taxable years beginning after July 1, 1986) 


Note.—If the normal form of retirement 
benefit under the plan is other than a straight 
life annuity, the value from Table I above 
should be divided by the figure set forth 
below oppesite the normal form of retirement 
benefit provided by the plan: 


Annuity for 5 years certain and life 
thereafter. 

Annuity for 10 years certain and life 
thereafter. 

Annuity for 15 years certain and life 
thereafter. 

Annuity for 20 years certain and life 
thereafter 

Life annuity with installment refund... 

Life annuity with cash refund ? 
' The term “cash refund” refers to refund of accumulat- 

refund of 


ed employer contributions, and oe not refer to 
oe = — only, often referred to as “modi- 


TABLE It—LEvVEL ANNUAL CONTRIBUTION 
WHICH Witt ACCUMULATE TO $1.00 aT END 
OF NUMBER OF YEARS 


[For taxable years beginning after July 1, 1986) 
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TaBLE Iil.—LEveL ANNUAL CONTRIBUTION 
WHICH WiLL ACCUMULATE TO $1.00 AT END 
OF NUMBER OF YEARS—Continued 


(For taxable years beginning after July 1, 1986] 


§ 1.401(a)-18 [Removed] 

Par. 11. Section 1.401(a)-18 is 
removed. 
§ 1.401(j)-1 through 1. 401())-6) 
[Removed] 

Par. 12. Sections 1.401(j)-1 through 
1.401(j)-6 are removed. 


PART 602—REPORTING AND 
RECORDKEEPING REQUIREMENTS 


Par. 13. The authority for Part 602 
continues to read as follows: 


Authority: 26 U.S.C. 7805. 


§ 602.101 [Amended] 

Par. 14. Section 602.101(c) is amended 
by inserting in the appropriate places in 
the table “§ 1.72-6. . . 1545-0074" and 
“§ 1.72-9. . . .1545-0074”. 

Lawrence B. Gibbs, 

Commissioner of Internal Revenue. 
Approved: November 28, 1986. 

J. Roger Mentz, 

Assistant Secretary of the Treasury. 

[FR Doc. 86-28455 Filed 12-16-86; 3:59 pm] 
BILLING CODE 4830-01-M 
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DEPARTMENT OF COMMERCE 


Economic Development 
Administration 


Availability of Funds in Fiscal Year 
1987 for Economic Development 
Assistance Programs 


AGENCY: Economic Development 
Administration (EDA), Commerce. 
ACTION: Notice. 


SUMMARY: The Economic Development 


Administration (EDA) announces its 
policies and application procedures for 
funds available in FY 1987 to support 
projects designed to alleviate conditions 
of substantial and persistent 
unemployment and underemployment in 
economically distressed areas and 
regions of the Nation and to address 
economic dislocations resulting from 
sudden, major job losses. The purpose of 
this announcement is to communicate to 
potential applicants for EDA funds the 
policies and procedures that will be 
used to administer the Agency's 
programs during FY 1987. 


I. General Policies 


Areas containing approximately 90 
percent of the U.S. population are 
eligible for EDA assistance, while the 
level of funding available is under $200 
million. Therefore, priority consideration 
for funding must and will be given only 
to those projects having exceptional 
potential to benefit areas experiencing 
or threatened with the most severe 
economic distress. EDA is particularly 
interested in projects located in areas 
recognized by state and local 
governments as enterprise zones, 
especially projects in rural enterprise 
zones. 

Distress may exist in a variety of 
forms, including exceptionally high 
unemployment rates, extremely low 
income levels, abnormally large 
concentrations of low income families, 
particularly low labor force 
participation rates, unusually large 
numbers (or high rates) of business 
failures or farm loan foreclosures, high 
farm credit delinquencies, sudden major 
layoffs and/or plant closures, and 
drastically reduced tax bases. Potential 
applicants are responsible for 
demonstrating to EDA through the 
provision of statistics and other 
appropriate information the nature and 
level of the distress their efforts are 
intended to alleviate. In the absence of 
evidence of exceptionally high levels of 
distress, EDA funding is unlikely. In 
considering proposals to benefit 
severely distressed area, EDA will give 
special consideration to those that 


address the needs of rural communities, 
particularly aid directed toward the 
economic diversification of such areas. 

EDA expects substantial state and 
local support for proposed projects. 
Proposals that do not provide evidence 
of strong state and local leadership and 
financing are unlikely to receive EDA 
aid. 

EDA funding will not be used directly 
or indirectly to assist employers who 
transfer one or more jobs from one 
commuting area to another. EDA 
nonrelocation requirements (see 13 CFR 
309.3) apply to grants involving 
construction, rehabilitation or repair and 
other financial assistance under Titles I, 
II, IV, IX, and section 301(f) of the Public 
Works and Economic Development Act 
of 1965, as amended, PWEDA (Pub. L. 
89-136; 42 U.S.C. 3121-3246h). 

Applicants who have delinquent 
accounts receivable with the 
Department of Commerce will not 
receive new awards until these debts 
have been paid or arrangements to pay 
them have been approved by the 
Department of Commerce. Applicants 
may be subject to a pre-award 
accounting system survey by the 
Department of Commerce's Office of 
Inspector General. 

The following material describes other 
policies and procedures associated with 
each of EDA's programs. 


IL. Program: Planning Assistance for 
Economic Development Districts, Indian 
Tribes, and Redevelopment Areas 


(Catalog of Federal Domestic Assistance: 
11.302 Economic Development—Support for 
Planning Organizations) 


Summary 


Funds under the District, Indian and 
Area Planning Program are awarded to 
defray administrative expenses in 
support of the economic development 
planning efforts of Economic 
Development Districts (Districts), 
Redevelopment Areas (Areas) and 
Indian Tribes. This program is 
authorized under section 301(b) of the 
Public Works and Economic 
Development Act of 1965, as amended, 
42 U.S.C. 3151(b). 

Eligibility 

Eligible applicants are Economic 
Development Districts, Redevelopment 
Areas, organizations representing 


Redevelopment Areas (or parts of such 
Areas), and Indian Tribes. 


Program Objective 


The primary objective of planning 
assistance for administrative expenses 
under section 301(b) is to support the 
formulation and implementation of 
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economic development programs 
designed to create or retain full-time 
permanent jobs and income, particularly 
for the unemployed and underemployed 
in the most distressed areas served by 
the applicant. Planning activities 
supported with this aid must be part of a 
continuous process involving significant 
leadership by public officials and 
private citizens. 


Funding Availability 


Funds in the amount of $19 million are 
available in two categories: Districts 
and Areas (Category A)—$16 million; 
and Indian Tribes (Category B)}—$3 
million. 


Funding Instrument 


Grant assistance may be provided for 
up to 75 percent of project costs for 
Category A grants. Under Category A, 
the applicant will be required to provide 
them the remaining share. Category B 
grant assistance may be provided for up 
to 100 percent of project costs. 


Project Duration 


Both Category A and Category B 
assistance will normally be for a period 
of twelve months. 


Selection Criteria 


Priority consideration will be given to 
currently funded District and Indian 
grantees with proposals which are 
eligible under section 301(b), 42 U.S.C. 
3151(b). Category A Area grantees are 
not likely to continue receiving funds 
unless they are experiencing severe 
economic distress. Any remaining funds 
will be used for new proposals from 
other eligible applicants under both 
Categories A and B and/or for special 
economic development activities that 
benefit one or more 301(b) grantees and 
cannot be financed with other resources. 
It is possible that no funds, or very 
limited funds, will be available to 
support special activity grants. 
Information on application procedures 
for any funds available for special 
activity grants will be provided by 
EDA’s Regional Offices or Headquarters 
staff after February 28, 1987. EDA will 
consider the following factors in 
evaluating proposals: 

1. The responsiveness of the proposed 
work program to the program 
regulations contained in 13 CFR 307.22; 

2. The economic distress of the area 
served by the applicant; 

3. For currently funded grantees, past 
performance (including information in 
scheduled progress reports); and 

4. Local leaders’ involvement in 
applicant economic development 
activities. 
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Proposal Submission Procedures 


Currently funded grantees and other 
eligible applicants under both 
Categories A and B should submit 
proposals which include: 

1. A letter signed by the chief elected 
official (Chairman of the Board, Tribal 
Chairman) or another authorized official 
of the District, Area or Indian tribe 
stating the organization's desire to 
receive funds to carry out the types of 
planning and administrative activities 
eligible under the 301(b) program. 

2. Information on the level of 
economic distress in the area. This 
information should include data 
presented in the most recent Overall 
Economic Development Program (OEDP) 
or Annual Report (where they exist), as 
well as updated data as appropriate. 
While Category B grantees do not have 
access to published distress data, they 
should submit any available information 
on their economies. Examples of 
information that might help illustrate the 
economic distress of Category A 
grantees include: 

a. Population changes over time; 

b. Employment and unemployment 
data, such as 24-month seasonally 
adjusted unemployment rates, six-month 
seasonally unadjusted unemployment 
rates, changes over time in total 
employment and employment by major 
industry, and labor force participation 
rates; 

c. Income levels, such as per capita 
income figures and data on percentages 
of families and individuals with incomes 
below the national poverty level; 

d. Trends in business starts and 
failures, structural changes in the area 
economy, credit ratings, tax base 
declines, and sudden economic 
displacements; and 

e. If an area's economy is significantly 
dependent upon agriculture, farm loan 
statistics from the Farm Credit System, 
local banks and Farmers Home 
Administration (FmHA). These statistics 
should be as current as possible and 
should include the number of borrowers 
with loans, dollars outstanding, number 
of borrowers delinquent on payments, 
dollars delinquent, and foreclosures and 
bankruptcies in progress. 

Except as explained and justified, the 
information provided on population, 
employment, unemployment, and 
income should be derived by standard 
Bureau of the Census and/or Bureau of 
Labor Statistics methodologies. Data 
sources and the period measured should 
be identified for each variable. 

3. A work program outlining the 
specific development activities that will 
be carried out under the grant and 
explaining how they relate to the 


problems identified in the area OEDP, 
annual report, or other documents. New 
applicants should submit proposals to 
the appropriate EDA Regional Office no 
later than March 31, 1987. Proposals 
postmarked after this date may not 
receive consideration. 


Formal Application Procedures 


EDA Regional Offices will contact 
currently funded grantees to inform 
them of the procedures for submitting 
applications for additional funding. 
Except in cases where work program 
changes or other factors dictate a 
different approach, EDA expects to offer 
new grants to currently funded grantees 
selected for additional assistance. 

Following review of the proposals 
submitted by other entities, EDA will 
invite those selected for funding 
consideration to submit formal 
applications, which will include an SF- 
424 or similar form as currently 
approved by the Office of Management 
and Budget and other required 
application materials. 

EDA will evaluate applications for 
conformance with published, statutory, 
regulatory, and policy requirements. 
Applications proposed for funding under 
this program are subject to the 
requirements of Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” Unsuccessful applicants will 
be notified of the status of their 
applications when all of EDA's funds for 
this program have been awarded. 


Further Information 


For further information contact the 
appropriate EDA Regional Office (see 
list below) or Luis F. Bueso, Director, 
Planning Division, Economic 
Development Administration, Room 
7866, U.S. Department of Commerce, 
Washington, DC 20230; telephone, 202- 
377-2873. 


III. Program: Planning Assistance for 
States and Urban Areas 


(Catalog of Federal Domestic Assistance: 
11.305 Economic Development—State and 
Urban Area Economic Development 
Planning) 


Summary 


The Economic Development 
Administration announces its policies 
and application procedures for funds 
available for the State and Urban 
Planning Program operated under the 
authority of section 302(a) of the Public 
Works and Economic Development Act 
of 1965, as amended, 42 U.S.C. 3151a. 


BEST COPY AVAILABLE 


Eligibility 

Eligible applicants under this program 
are states, territories, cities and urban 
counties. 


Program Objective 


The primary objective of planning 
assistance under section 302({a) is to 
strengthen the economic development 
planning and policy-making capabilities 
of states, territories, cities and urban 
counties to ensure a more effective use 
of available resources in addressing 
economic problems, particularly those 
resulting in high unemployment and low 
incomes. Planning activities conducted 
under this assistance must be part of a 
continuous process involving significant 
local leadership from public officials 
and private citizens. 


Funding Availability 


Funds in the amount of $5 million ($2 
million for states and $3 million for 
urban areas) as available for providing 
grant assistance under this program. 


Funding Instrument 


Grant assistance will be provided for 
up to 75 percent of project costs. 
Applicants will be required to provide 
the remaining share. 


Project Duration 


Assistance under this program 
normally will be for a period of twelve 
months. 


Selection Criteria 


Because of the substantial reduction 
in program funds, consideration for FY 
1987 support under this program will 
only be given to entities currently 
receiving EDA 302{a) planning funds. 
Among the factors EDA expects to 
consider in evaluating proposals from 
current grantees are the following: 

1. The responsiveness of the proposed 
work program to the program 
regulations contained in 13 CFR 
307.52({a)(1) and (2); 

2. The economic distress of the area 
served by the applicant; 

3. Past performance, including 
information on that performance 
reflected in progress reports submitted 
under previous grants; 

4. Other appropriate factors 
determined by EDA. 


Proposal Submission Procedures 


EDA staff will contact currently 
funded grantees to explain additional 
project selection criteria and FY 1987 
proposal submissions procedures, 
including proposal submission dates. It 
is expected that those entities selected 
to submit proposals will be asked to 
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include at least the following items as 
part of the proposal package: 

1. A letter signed by the head of the 
applicant organization or another 
authorized official indicating a desire to 
receive funds to carry out the types of 
planning activities eligible under the 
302(a) program. 

2. Information on the level of 
economic distress in the area. Such 
information must include: 

a. Population: for the years 1970, 1975, 
1980, and 1984. 

b. Employment/Unemployment: 

(1) seasonally adjusted unemployment 
rate for the most recent 24-month period; 

(2) seasonally unadjusted 
unemployment rate for the most recent 
6-month period; 

(3) total employment and employment 
by major industry for 1980, 1981, 1982, 
1983, 1984, 1985 (cities may use county 
data); and 

(4) 1984 labor force participation rate. 

c. Income: 

(1) per capita income (1984 for states 
and counties, and 1979 for cities); 

(2) percentage of persons with 
incomes below the national poverty 
level. 

If more current data are available at 
the time of proposal submission, they 
should be included. 

The information provided should be 
derived by standard Bureau of the 
Census and/or Bureau of Labor 
Statistics methodologies. Data sources 
and the period measured should be 
identified for each variable. Applicants 
should also provide other information on 
the area's economy, such as trends in 
business starts and failures, structural 
changes, higher or lower credit ratings, 
declines in the tax base, foreclosures, 
and sudden economic displacements. 
For states whose economies are 
significantly dependent upon 
agriculture, farm loan statistics from the 
Farm Credit System, local banks and 
Farmers Home Administration (FmHA) 
should be provided. These statistics 
should be as current as possible and 
include the number of borrowers with 
loans, dollars outstanding, number of 
borrowers delinquent on payments, 
dollars delinquent, and foreclosures and 
bankruptcies in progress. 

3. A work program outlining the 
specific development activities that will 
be carried out under the grant to address 
the problem(s) identified. 

Proposals should be submitted to the 
appropriate EDA Regional Office (see 
list below) or, if so advised by EDA 
staff, to Beverly L. Milkman, Deputy 
Director for Grant Programs, Economic 
Development Administration, Room 
7866, U.S. Department of Commerce, 
Washington, DC 20230. 


Formal Application Procedures 


EDA will evaluate proposals using the 
selection criteria cited above and others 
to be developed and subsequently 
explained to grantees. Following the 
review of proposals, EDA will invite 
those whose proposals are selected for 
funding consideration to submit formal 
applications, which will include an SF- 
424 or similar form as currently 
approved by the Office of Management 
and Budget and other application 
materials. 

EDA will evaluate applications for 
conformance with published statutory, 
regulatory, and policy requirements. 
Except in cases where work program 
changes or other factors dictate a 
different approach, EDA expects to offer 
new grants to those currently funded 
grantees selected for additional 
assistance. 

Applications proposed for funding 
under this program are subject to the 
requirements of Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” Unsuccessful applicants will 
be notified of the status of their 
applications when all of EDA's funds for 
this program have been awarded. 


Further Information 


For further information contact the 
appropriate EDA Regional Office (see 
list below) or Luis F. Bueso, Director, 
Planning Division, Economic 
Development Administration, Room 
7866, U.S. Department of Commerce, 
Washington, DC 20230; telephone, 202- 
377-2873. 


IV. Program: Local Area Technical 
Assistance Projects and University 
Center Projects 


(Catalog of Federal Domestic Assistance: 
11.303 Economic Development—Technical 
Assistance) 


Summary 


Funds for local area technical 
assistance projects and university 
center projects are awarded to eligible 
applicants to provide a wide range of 
assistance to assure the successful 
initiation and implementation of area 
and state development efforts designed 
to alleviate economic distress. In the 
case of basic university center projects, 
funds are to be used as seed money to 
help selected colleges and universities 
mobilize their own and other resources 
to assist in the economic development of 
distressed areas. The economic 
development efforts to such colleges and 
universities could involve aid to public 
bodies, nonprofit organizations, and 
private firms. In addition, funds are used 
for projects which assist the overall 
goals of the University Center Program. 
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Support for these types of projects is 
authorized under section 301(a) of the 
Public Works and Economic 
Development Act of 1965, as amended, 
42 U.S.C. 3151(a). 


Policy Changes for University Center 
Basic Grants 


EDA expects to publish a Federal 
Register announcement regarding 
changes in University Center Program 
policies within the next 60 days. The 
changes will not affect currently funded 
Centers in FY 1987. 

Eligibility 

Eligible applicants for local area 
technical assistance grants or 
cooperative agreements include public 
or private nonprofit, state, area, district, 
or local organizations; public and 
private colleges and universities 
(including EDA-funded university 
centers); and other suitable institutions 
(including Indian tribes, cities, and state 
agencies). Working relationships among 
the parties will determine whether a 
grant or cooperative agreement is most 
appropriate. Other eligible applicants 
for local area technical assistance 
cooperative agreements include private 
individuals; partnerships; firms; and 
corporations. Eligible applicants for 
university center grants are public and 
private colleges and universities. 


Program Objective 


The objective of these projects is to 
provide technical assistance useful in 
alleviating or preventing conditions of 
excessive unemployment or 
underemployment and problems of 
distressed populations in individual 
states or sub-state areas. In the case of 
university center grants, an additional 
purpose is to stimulate colleges and 
universities to mobilize their resources 
to overcome such conditions and 
problems. 


Funding Availability 


Funds in the amount of $5.8 million 
are available for local area technical 
assistance projects and university 
center projects. 


Funding Instrument 


Local area technical assistance and 
university center project funds will be 
awarded through grants and cooperative 
agreements to cover a portion of project 
costs. The amount covered will not 
exceed 75 percent of proposed project 
costs. 

In the case of university center grants, 
recipients are expected to gradually 
increase their share to match the EDA 
grant dollar-for-dollar by the fifth year 
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of support. Waiving or reducing the 
university or college overhead can be 
considered as.a cash contribution. 


Project Duration 


Grants and cooperative ieee 
will be for the period of time required to 
complete the scope of work. Generally 
this will not exceed twelve months. 


Selection Criteria 


A. University.Center Basic Grant 
Proposals 


In judging proposals from existing and 
potential university centers for basic 
grants, EDA will consider whether the 
proposed center programs: 

1. Serve areas of significant economic 
distress. 

2. Address the development needs of 
the service area. 

3. Complement the activities of other 
organizations engaged in economic and 
business development. (Where 
applicable, the proposal must identify 
how it differs from the services provided 
by a local Smal! Business Development 
Center, Trade Adjustment Assistance 
Center {TAAC) or a Minority Business 
Development Center.) 

4. Possess the commitment, as 
evidenced by financial support and 
other resources, of the university 
leadership at the highest levels to the 
mission and purpose of the university 
center. 

5. Possess the capacity to provide the 
proposed technical and other types of 
assistance to jurisdictions and 
organizations within the service area. 

6. Complement and support the local, 
regional or:state economic development 
strategies in the service area. 

7. Complement.and support the EDA 
Regional Office Strategy. (Information 
on Regional Office Strategies must be 
obtained from the ee Regional 
Office.) 

In the event funds are available to 
start new centers, EDA will also 
consider the following factors in 
evaluating proposals for basic grants 
from potential centers: 

1. The presence of another EDA- 
funded center in the state. 

2. The presence of an SBA- or MBDA- 
funded center or a TAAC in the service 
area. 

3. The extent to which the center 
proposes to serve the economic 
development needs of economically 
distressed jurisdications and 
community-based organizations. 

B. Local Area Technical Assistance 
Proposals 


Preference will be given to those local 
area technical assistance proposals __ 


{including those submitted by university 
centers) which: 

1. Produce strong evidence that the 
proposed project will lead to the near- 
term (between one and five years) 
generation and/or retention of private 
sector. jobs, 

2. Stimulate significant private and 
non-Federal public capital formation 
and investment for economic 
development purposes. 

3. Are consistent with the EDA 
approved Overall Economic 
Development Program (OEDP) for the 
area in which the projects are, or will 
be, located and have been 
recommended by the OEDP Committee. 

4. Will benefit severely distressed 
areas, particularly rural counties and 
communities. 

5. Contribute to achieving the 
objectives of the EDA Regional Offices’ 
Strategies. Proposals will also be judged 
on the quality of the proposed work 
program and the qualifications of the 
applicant to carry out that work 
program. 


Proposal Submission Procedures 


A. Basic Grants for Existing University 
Centers 


Existing centers that have been 
selected to receive consideration for 
continued basic funding will be notified 
by the EDA Regional Offices of all 
application procedures. These 
procedures will include the requirement 
that each center's proposed scope of 
work include the development of a 
specific plan for raising-funds to support 
its economic development program. Any 
existing centers not selected to receive 
consideration for continued support will 
be so notified. 


B Basic Grants for New Centers 


1. Letters of interest. Colleges and 
universities interested in participating in 
the University Center Program should 
submit letters of interest, signed by the 
president or another authorized official, 
to the appropriate EDA Regional Office 
with a copy to the EDA Economic 
Development Representative (EDR). The 
letter should describe the center’s 
proposed service area; the economic 
distress of that area; the relationship of 
the center's program to state, regional 
and local economic development 
strategies, as appropriate; and the 
activities to be undertaken with the 
EDA assistance. In addition, the letter 
should indicate that the college or 
university leadership understands that 
EDA expects substantial cash and other 
support for the program from the 
institution itself. 
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2. Deadlines. February 16, 1987. 
Letters received after this date may not 
be considered. 

3. Proposals. Colleges and universities 
selected by EDA for consideration as 
new centers will be invited by March 30, 
1987 to submit detailed proposals. The 
appropriate Regional Office will provide 
instructions for preparing such a 
proposal. EDA will use the previously 
described selection criteria to evaluate 
these proposals. Those submitting 
unsuccessful proposals will be notified 
as soon as possible. 


C. Local Area Technical Assistance 
Projects 


Interested parties, including university 
centers, must contact the EDR for the 
area for a proposal package. This 
package may contain additional 
information on procedures and selection 
criteria. The EDA Regional Office can 
provide the name, address and 
telephone number of the EDR for the 
applicant's area. 

Proposals should be submitted to the 
appropriate EDR as early as possible, 
but no later than March 15, 1987. 
Proposals postmarked after that date 
may not receive consideration. 

EDA will evaluate all proposals and 
will authorize formal applications for 
those which best satisfy the selection 
criteria. EDA will evaluate the proposals 
on a bi-monthly basis, commencing two 
months after the date of this 
announcement. Potential applicants are 
encouraged to submit their proposals 
early. Those whose proposals are 
unsuccessful will -be notified as soon as 
possible. 


Formal Application Procedures 


The appropriate EDA Regional Office 
will ask entities whose proposals for 
local area technical assistance projects 
and new basic university center grants 
are selected for further consideration to 
complete formal application packages. 
EDA will evaluate applications for 
conformance with published statutory, 
regulatory, and policy requirements. 
Applications proposed for funding under 
this program are subject to the 
requirements of Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” Unsuccessful applicants will 
be notified of the status of their 
applications as soon as possible. 


Further Information 


For further information, contact the 
appropriate EDA Regional Office (see 
list below), the appropriate EDR (whose 
name, address, and telephone number 
may be obtained from the EDA Regional 
Office), or Tony Meyer, Technical 
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Assistance and Research Division, 
Economic Development Administration, 
Room 7866, U.S: Department of 
Commerce, Washington, DC 20230; 
telephone, 202-377-2812. = © 


V. Program: National Technical 
Assistance Projects * 


(Catalog of Federal Domestic Assistance: 
11.303 Economic Development—Technical 
Assistance) 


Summary 


Funds under the National Technical 
Assistance Program are used to provide 
technical assistance that will benefit 
more than one region of the country. 
Typically, funds are awarded to 
organizations that demonstrate a 
national outreach capability. Projects 
affecting only one area or region will not 
be considered unless there is clear 
evidence that the project-merits testing 
to determine its appropriateness for 
replication elsewhere. This program is 
authorized under the authority of section 
301(a) of the Public Works and 
Economic Development Act of 1965, as 
amended, 42 U.S.C. 3151{(a). 

Eligibility 

Eligible applicants for grants or 
cooperative agreements under this 
program include: public and private 
nonprofit national, state, area, district or 
local organizations; and other suitable 
institutions (including Indian tribes, 
cities, state agencies and educational 
institutions). Working relationships 
among the parties will determine 
whether a grant or cooperative 
agreement is most appropriate. Other 
eligible applicants for cooperative 
agreements under this program include: 
private individuals; partnerships; firms; 
and corporations. 


Program Objective 


The objective of this program is to 
provide technical assistance useful in 
alleviating or preventing conditions of 
excessive unemployment or 
underemployment in distressed rural 
and urban areas, with special attention 
to the problems of economically 
distressed populations. Grants and 
cooperative agreements will be awarded 
to: 

1. Address topical economic 
development issues and problems, such 
as those related to the restructuring of 
the agriculture and energy sectors of the 
economy. 

2. Demonstrate innovative approaches 
to stimulating economic development in 
depressed areas. 

3. Disseminate to the appropriate 
audiences information and products 
(including the materials and data 


developed under items 1 and 2) designed 
to help promote economic development 
in distressed areas. == . 

4. Strengthen the capability of‘state 
and local organizations and.institutions 
to undertake and promote effective 
ecoriomic development programs. 


Funding A vailability 


Funds totalling approximately $1.2 
million are available for use in funding 
projects proposed by eligible entities 
and projects initiated by EDA through 
Solicitations of Applications for specific 
economic development technical 
assistance activities. 


Funding Instrument 


EDA will provide grants and 
cooperative agreements that will 
normally cover up to 75 percent of 
proposed project costs. Applicants are 
expected to provide the remaining share. 


Project Duration 


Assistance will be for the period of 
time required to complete the scope of 
work. Generally this will not exceed 
twelve months. 


Selection Criteria 


Preference will be given to proposals 
which: 

1. Address the National Technical 
Assistance Program objectives (or if 
appropriate, the objectives outlined in 
the Solicitation of Applications). 

2. Present an appropriate and clear 
proiect design. 

3. Are sponsored by organizations 
with the capacity and qualifications and 
staff specified to undertake the 
proposed activities. 

4. Present a reasonable budget for the 
proposed activities. 

5. Have a near-term (one- to five-year) 
impact and do not depend upon further 
EDA assistance to achieve results. 
Additional information on selection 
criteria for this program will be provided 
to prospective applicants by EDA. 


Proposal Submission Procedures 


Potential applicants may obtain an 
additional criteria and application 
information package from Richard E. 
Hage, National Technical Assistance 
Program Coordinator, Economic 
Development Administration, Room 
7866, U.S. Department of Commerce, 
Washington, DC 20230; telephone 202- 
377-2127. Entities seeking funds must 
submit proposals, which should not 
exceed 10 double-spaced pages, 
exclusive of budget, vitae and 
organizational capability statement. 

Proposals must provide: 

1. A title. 
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2. Complete name and address of. 
proponent organization, contact person . 
and telephone riumber, and legal status -. 
of organization. 

3. Description of activities to be 
undertaken with technical assistance 
funding. . 

4. Vitae of principal individuals that 
will undertake the proposed activities. 

5. Capability statement of the 
proponent organization or individual. 

6. Project budget (by proposed task) 
for both the proposed EDA assistance . 
and applicant share. 

Proposals should be submitted to: 
Beverly L. Milkman, Deputy Director for 
Grant Programs, Attn: National - 
Technical Assistance Program, 
Economic Development Administration, 
Room 7866, U.S. Department of 
Commerce, Washington, DC 20230. 
Organizations or individuals located 
outside the Washington, DC 
metropolitan area should submit a copy 
of the letter transmitting their proposal 
to the Economic Development 
Representative (EDR) for the area in 
which théy are located. The EDA 
Regional Office (see list below) can 
furnish the name and address of the 
appropriate EDR. Proposals must be 
submitted by February 16, 1987. 
Proposals postmarked after this date 
may not be considered. 


Formal Application Procedures 


EDA will evaluate the proposals using 
the selection criteria described both in 
this announcement and in the additional 
criteria and application information 
package. Those whose projects are 
selected for additional consideration 
will be invited to submit formal 
applications. Organizations and 
individuals whose proposals are _ 
unsuccessful will be notified as soon as 
possible, as will those whose proposals 
receive further consideration but are not 
subsequently funded. 

EDA will review these applications 
for conformance with published 
statutory, regulatory and policy 
requirements. Applications proposed for 
funding under this program involving 
substantial on-site work in a single state 
are subject to the requirement of 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” 


Eligibility for Solicitations of 
Applications 


EDA may identify specific economic 
development technical assistance 
activities it wishes to have conducted. 
Organizations and individuals. 
interested in being invited to respond to 
these Solicitations of Applications 
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(SOAs) to conduct such work should 
submit information on their capabilities 
and experience to Beverly L. Milkman at 
the above address by January 30, 1987. 

Applicants submitting information 
after that date may not be considered. 
EDA will review this information to 
determine eligibility to compete for 
projects under specific SOAs. 


Further Information 


For further information contact 
Richard E. Hage, National Technical 
Assistance Program Coordinator, 
Economic Development Administration, 
Room 7866, U.S. Department of 
Commerce, Washington, DC 20230; 
telephone, 202-377-2127. 


VI. Program: Research and Evaluation 
Projects 
(Catalog of Federal Domestic Assistance: 


11.312 Economic Development—Research 
and Evaluation Program) 


Summary 


Funds under the Research and 
Evaluation Program are used to support 
studies that will increase knowledge 
about the causes of economic distress 
and approaches to alleviating such 
problems. This program is authorized 
under the authority of section 301(c) of 
the Public Works and Economic 
Development Act of 1965, as amended, 
42 U.S.C. 3151(c). 


Eligibility 
Eligible applicants are private 
individuals, partnerships, corporations, 


associations, colleges and universities, 
and other suitable organizations. 


Project Objective 


The objectives of section 301(c) grants 
and cooperative agreements are the 
following: 

1. To determine the causes of 
unemployment, underemployment, 
underdevelopment, and chronic 
depression in various areas and regions 
of the Nation. 

2. To assist in the formulation and 
implementation of national, state, and 
local progams that will raise 
employment and income levels and 
otherwise produce solutions to problems 
resulting from the above conditions. 

3. To evaluate the effectiveness of 
programs, projects, and techniques used 
to (a) alleviate economic distress and (b) 
promote economic development. 


Funding Availability 


Funds in the amount of $1 million are 
available for this program. Funds will be 
used both for projects selected through 
the application procedures cited below 
and for EDA-initiated solicitations. 


Funding Instrument 


EDA will provide grants and 
cooperative agreement awards covering 
up to 100 percent of project costs. 


Project Duration 


Assistance under this program will 
normally be for a period of up to 15 
months. 


Selection Criteria 


EDA will use the following criteria to 
evaluate research and evaluation 
proposals: 

1. Suitability of the subject. 

2. Qualifications of principal 
investigator(s) and, where appropriate, 
performing organization(s). 

3. Potential usefulness of the research 
to state and local economic 
development practitioners. 

4. General quality and clarity of the 
proposal. 

5. Soundness and completeness of the 
research methodology. 

6. Total cost, and value of product in 
relation to cost. EDA is interested in 
receiving proposals dealing with: 

1. Employment and unemployment; 

2. Income and poverty; 

3. Rural and other nonmetropolitan 
economic development; 

4. Regional and local growth; 

5. Industrial location; 

6. Job creation methods; 

7. State and local economic 
development efforts; 

8. Private sector economic 
development efforts; 

9. Developmental effects of public 
works and other infrastructure; 

10. Capital markets and development 
finance; 

11. Industrial competitiveness; 

12. Minority business and minority 
jobs; and 

13. Productivity and technology. 

Requested grants and awards should 
be for specific, well-defined, one-time 
research projects. EDA research grants 
are not intended for support of 
continuing programs (ongoing research 
programs, publication and information 
programs, periodic forecasts, etc.) or for 
non-research activities. Some research 
proposals deal with, or involve samples 
drawn from, only one part of the United 
States. EDA normally prefers research 
that is not limited in geographic scope or 
that at least covers a very large multi- 
state region, as opposed to research 
covering (in declining order of 
preference) a small region, a state, a 
multi-county area, or a single city or 
county. In general, EDA prefers cause- 
and-effect research and descriptive 
analyses to theoretical studies, modeling 
(other than for hypothesis testing), and 
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the like. Economic development 
planning assistance and technical 
assistance for specific places will not be 
funded under the research program; the 
Planning and Technical Assistance 
Programs are for those purposes. 


Proposal Submission Procedures 


Potential applicants should submit a 
brief and concise proposal. Proposals 
should avoid long background 
discussions and literature surveys, but 
should be reasonably detailed, 
particularly in explaining methodology. 
Econometric studies should include a 
preliminary list of variables to be used. 
Each proposal should include (1) a cover _ 
page giving a short descriptive project 
title, the name and address of the 
performing organization, the names and 
phone numbers of the project proposals 
postmarked after February 16, 1987, may 
not be considered. 


Formal Application Procedures 


EDA will evaluate the proposals using 
the selection criteria described above. 
Organizations and individuals whose 
proposals are selected for further 
consideration will be invited to submit 
the additional materials required for a 
grantor cooperative agreement award. 
Organizations and individuals whose 
proposals are not selected will be 
notified as soon as possible, as will 
those whose proposals receive further 
consideration but are not subsequently 
funded. Applications proposed for 
funding under this program may be 
subject to the requirements of Executive 
Order 12372, “Intergovernmental Review 
of Federal Programs.” 


Eligibility for Specific Solicitations 


In addition to using research and 
evaluation funds to support proposals 
submitted under the procedures 
described above, EDA may during the 
fiscal year identify other studies, 
including program evaluation, it wishes 
to sponsor. 

Organizations and individuals 
interested in being invited to respond to 
Solicitations of Applications (SOAs) to 
conduct such studies should submit 
information on their capabilities and 
experience to the address listed above. 

This information will be used to 
determine eligibility to compete for 
projects under specific SOAs. Those 
who submit information postmarked 
after January 30, 1987, may not be 
invited to respond to SOAs this fiscal 
year. 


Further Information 


For further information, contact David 
H. Geddes, Director, Technical 
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Assistance and Research Division, 
Economic Development Administration, 
Room 7866, U.S. Department of 
Commerce, Washington, DC 20230; 
telephone, 202-377-4085. 


VII. Economic Adjustment 
Assistance (Title IX) 


(Catalog of Federal Domestic Assistance No.: 
11.307 Special Economic Development and 
Adjustment Assistance Program—Long-Term 
Economic Deterioration (LTED) and Sudden 
and Severe Economic Dislocation (SSED)) 


Summary 


Funds under the Economic 
Adjustment Program are used to assist 
areas experiencing long-term economic 
deterioration (LTED) and areas 
threatened or impacted by sudden and 
severe economic dislocation (SSED). 
This program is authorized under Title 
IX of the Public Works and Economic 
Development Act of 1965, as amended, 
42 U.S.C. 3241-3245. 


Program Objective 


The LTED Program assists eligible 
applicants in implementing strategies 
that halt and reverse the long-term 
decline of their economies. Grants for 
Revolving Loan Funds (RLF) are usually 
provided under the LTED/RLF Program. 

The SSED Program assists eligible 
applicants to respond to actual or 
threatened major job losses 
(dislocations) and other severe 
economic adjustment problems. It is 
designed to help communities prevent a 
sudden, major job loss; to reestablish 
employment opportunities as quickly as 
possible after one occurs; or to meet 
special needs resulting from severe 
changes in economic conditions. SSED 
assistance is intended to respond to 
permanent rather than temporary job 
losses. Assistance may be in the form of 
a grant to develop a strategy to respond 
to the dislocation (Strategy Grant) or a 
grant to implement an EDA approved 
strategy (Implementation Grant). 

In light of the current high level of 
economic distress in rural areas, EDA is 
particularly interested in Title IX 
projects designed to mitigate serious 
rural economic adjustment problems. 
Funding Availability 

Funds in the amount of $26 million are 
available for the Economic Adjustment 
Program in FY 1987. Of the amount, $13 
million will be available for the SSED 


Program and $13 million will be 
available to fund RLFs. 


Funding Instrument 


Title IX funds are awarded through 
grants which provide a maximum of 75 
percent of the project cost. Acceptable 
sources of the local share include, but 


are not limited to, local government 
general revenue funds; Community 
Development Block Grant (CDBG) 
entitlement funds or balance of state 
awards; Urban Development Action 
Grants; and other public and private 
donations. The full amount of the local 
share need_.not be in hand at the time of 
application; however, the applicant must 
have a legally binding commitment from 
the identified source(s). If such 
commitments are not honored and the 
proportionate local cash share is 
unavailable at the time of an individual 
loan closing, EDA funds will net be 
disbursed. 

In addition, these commitments 
cannot be encumbered in any way that 
would preclude their use, or the use of 
loan repayments, according to the 
requirements of the grant agreement. 
The local share for the RLF Program 
must be in cash. The local share for the 
SSED Program may be in cash and/or 
in-kind. 


Eligible Applicants 


Eligible applicants within areas 
meeting the EDA eligibility criteria 
described below include a 
redevelopment area or economic 
development district established under 
Title IV of this Act, 42 U.S.C. 3161; an 
Indian tribe; a state; a city or other 
political subdivision of a state, or a 
consortium of such political 
subdivisions; a Community 
Development Corporation defined in the 
Community Economic Development Act, 
42 U.S.C. 9801; or a nonprofit 
organization determined by EDA to be 
the representative of a redevelopment 
area. 


Eligible Areas 
A. LTED 


In order to receive priority 
consideration for funding under the 
LTED/RLF Program, an area must be 
experiencing at least one of three 
economic problems: very high 
unemployment; low per capita income; 
or chronic distress (i.e., failure to keep 
pace with national economic growth 
trends over the last five years). 
Eligibility is determined statistically. 
Further information is available from 
EDA’s Regional Offices. 


B. SSED 


In order to receive priority 
consideration for funding under the 
SSED Program, an area must show 
actual or threatened permanent job 
losses that exceed the following 
threshold criteria, unless otherwise 
determined by the Assistant Secretary: 
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1. For areas not in Metropolitan . 
Statistical Areas: 

a. If the unemployment rate of the 
Labor Market Area exceeds the national 
average, the dislocation must amount to 
the lesser of two (2.0) percent of the 
employed population, or 500 direct jobs. 

b. If the unemployment rate of the 
Labor Market Area is equal to or less 
than the national average, the 
dislocation must amount to the lesser of 
four (4.0) percent of the employed 
population, or 1,000 direct jobs. 

2. For areas within Metropolitan 
Statistical Areas: 

a. If the unemployment rate of the 
Metropolitan Statistical Area exceeds 
the national average, the dislocation 
must amount to the lesser of one-half 
(0.5) percent of the employed population, 
or 4,000 direct jobs. 

b. If the unemployment rate of the 
Metropolitan Statistical Area is equal to 
or less than the national average, the 
dislocation must amount to the lesser of 
one (1.0) percent of the employed 
population, or 8,000 direct jobs. 

In addition, fifty (50) percent of the job 
loss must result from the action of a 
single employer, or eighty (80) percent of 
the job loss must occur in a single 
industry classification (i.e., two digit SIC 
code). 

In the case of a Presidentially 
declared natural disaster, the area 
eligibility criteria are waived. In other 
similarly exceptional circumstances, the 
criteria may be partially waived at the 
discretion of the Assistant Secretary. 

Actual dislocations must have 
occurred within one year and threatened 
dislocations must be anticipated to 
occur within two years of the date EDA 
is contacted. 


Selection Criteria 


Proposals will be evaluated based: on 
conformance with statutory and ‘ 
regulatory requirements, the economic 
adjustments needs of the area, the 
merits of the proposed project in 
addressing those needs and the 
potential applicant's ability to manage 
the grant effectively. 


A. LTED/RLF Selection Criteria 


Key factors in EDA’s selection of 
proposed LTED/RLF projects include: 

1. Economic and Financial Needs of 
the Project Area. a. Areas with the 
highest levels of economic distress (high 


unemployment, low per capita income, 


vacant plants, deteriorating 
infrastructure; and declining farm. 
economy; etc.}-will-receive priority 
consideration. eee 
b. Need for: RLF financing will be’ :: 
evaluated based on the applicant's 
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analysis of the local capital market and 
how clearly this analysis defines the 
financial problems to be addressed by 
the RLF project. 

c. Potential applicant's need for grant 
funds to carry out the project will be 
based on an assessment of its financial 
resources (e.g., budget deficit or 
surplus). 

2. Objectives and Benefits of Proposed 
Projects. Priority will be given to 
projects which can: 

a. Stimulate private sector 
employment. The number and types of 
jobs to be created/retained will be key 
factors in project selection along with 
the job/cost ratio established for the 
RLF portfolio as a whole; 

b. Target assistance to meet program 
objectives and to support specific 
economic adjustment activities planned 
or underway in the area, particularly 
those identified in the OEDP, Title IX 
strategy, or other plans developed to 
deal with specific economic adjustment 
problems affecting the area. This may 
include target areas, industries, types of 
employers or other criteria that 
maximize the impact of assistance on 
specific needs within the area; 

c. Leverage higher ratios of private 
investment than the required minimum 
ratio of two private sector investment 
dollars to one RLF dollar (Note: the local 
share or other funds provided by the 
RLF to finance loans cannot be counted 
as “leveraged” dollars); 

d. Direct new job opportunities to the 
long-term unemployed and 
underemployed; 

e. Assist minorities, women and 
members of other economically 
disadvantaged groups in obtaining RLF 
loans; 

f. Provide technical and management 
assistance for RLF borrowers, in 
addition to loan funds; 

g. Use creative financing techniques to 
overcome specific gaps in the local 
capital market; 

h. Make loans on a timely basis. The 
implementation schedule for RLF 
projects will normaily require that RLF 
loans in the initial round be closed (and 
all EDA funds disbursed) within three 
years of grant approval with no jess 
than 50 percent disbursed within 
eighteen months and 80 percent within 
two years; 

i. Include a larger matching share than 
the required 25 percent or secure 
commitments for future funding from 
other public or private sources; and 

j. Coordinate activities with other 
economic development organizations, 
loan programs, employment training 
programs and private lenders in the 
area. 


3. Effective Management of the RLF. 
EDA will also evaluate proposed 
projects to determine that the RLF will 
be properly managed. Key factors 
include: 

a. A strong and effective Loan 
Administrative Board with broad 
community representation, including 
appropriate public, private sector, 
minority and women’s representation; 

b. Staff capacity in program and 
policy development, finance, law, 
marketing, credit analysis, loan 
packaging, processing and servicing; 

c. Efficient procedures for loan 
selection, approval, and servicing which 
emphasize the economic development 
potential of loans as well as sound 
management and financing practices; 

d. Adequate resources to cover 
administrative costs of the RLF; and 

e. The potential applicant's 
experience and capacity for 
administering economic and business 
loan programs. If the potential applicant 
has designated another organization to 
administer the project, EDA will 
evaluate the experience and capacity of 
that organization, rather than the 
potential applicant. 

Nongovernment (excluding Economic 
Development Districts) organizations 
seeking funds must be sponsored by the 
local or state government having 
jurisdiction over the project area, and 
the sponsor must be willing to assume 
responsibility for operating the RLF 
should the nongovernment entity no 
longer be able to administer the project. 


B. SSED Evaluation Criteria 


Key factors in EDA’s selection of 
proposed SSED projects include: 

1. The severity of the dislocation as 
measured by, but not limited to, the 
following factors: 

a. The degree to which the number of 
dislocated workers exceeds the 
eligibility threshold; 

b. The proportion of the total job loss 
represented by a single employer; 

c. The proportion of employment in a 
single industry classification 
represented by the firm(s) closing; and 

d. The potential applicant's need for 
grant funds to carry out the project 
based on an assessment of its financial 
resources (e.g., budget deficit or 
surplus). 

2. The objectives-and benefits of 
proposed. activities as measured by the 
extent to which: 

a. For Implementation Grants. (1) Job 
creation or retention in the near term is 
emphasized versus more long-term, 
general economic development; 

(2) The jobs to be created and/or 
retained are permanent, will directly 
benefit the dislocated workers, and are 
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new employment opportunities and not 
transferred from one area of the United 
States to another; 

(3) The response to the problem is 
timely; 

(4) EDA assistance will be 
complemented by, or will complement, 
appropriate state and local efforts, for 
example, training and job placement 
services, other Federal investments, 
such as Urban Development Action 
Grants, and private sector support; 

(5) The adjustment strategy and 
implementation activities proposed 
demonstrate an appropriately creative 
approach to addressing the dislocation; 

(6) The cost per job created or 
retained is minimized; 

(7) In the case of a Revolving Loan 
Fund, the recycled loan proceeds : 
generate economic development 
benefits; and 

(8) The local share exceeds the 
required 25 percent. 

b. For Strategy Grants. (1) The 
applicant has demonstrated the capacity 
to manage the planning process and 
subsequent implementation activities; 

(2) The proposed scope of work is 
responsive to the problem; 

(3) The focus of the planning effort is 
on the generation of practical and 
implementable solutions; and 

(4) The local share exceeds the 
required 25 percent. 


Proposal Submission Procedures 


Interested parties should contact the 
Economic Development Representative 
for the area or the appropriate EDA 
Regional Office for a proposal package. 
The EDA Regional Office can furnish the 
name, address and telephone number of 
the Economic Development 
Representative for the area. Project 
proposals, submitted by eligible entities, 
will be evaluated by EDA on the basis 
of: 

1. conformance with the evaluation 
criteria mentioned above and statutory, 
regulatory and policy requirements; and 

2. the availability of funds. 


Formal Application Procedures 


Following a review of project 
proposals, EDA will invite those whose 
projects are selected for funding 
consideration to submit formal 
applications. Potential applicants whose 
project proposals are not selected for 
funding consideration will be so advised 
as soon as possible EDA will evaluate 
applications for conformance with 
published statutory, regulatory and 
policy requirements. Applications 
proposed for funding under this program 
are subject to the requirements of 
Executive Order 12372 
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“Intergovernmental Review of Federal 
Programs.” When all of EDA’s funds for 
SSED and LTED programs have been 
awarded, unsuccessful applicants will 
be notified of the status of their 
applications as soon as possible. 


Further Information 


For further information about this 
program, contact the appropriate EDA 
Regional Office or Paul J. Dempsey, — 
Director, Economic Adjustment 
Division, Economic Development 
Administration, Room 7217, U.S. 
Department of Commerce, Washington, 
DC 20230, telephone 202-377-2659. 


VIII. Program: Public Works and 
Development Facilities Assistance 


(Catalog of Federal Domestic Assistance: 
11:300 Economic Development Grants and 
Loans for Public Works and Development 
Facilities. 11.304 Economic Development 
Public Works Impact Program (PWIP}} 


Summary 


Funds available under the Public 
Works Program are used to finance 
public works and development facilities 
that contribute to the economic 
development of depressed areas. EDA's 
public works expenditures are 
authorized by Titles I and IV of the 
Public Works and Economic 
Development Act of 1965, as amended 
(PWEDA), 42 U.S.C. 3131 and 42 U.S.C. 
3171(a)(3). 

Eligibility 

Eligible applicants under this program 
are any state, or political subdivision 
thereof, Indian tribe, or private or public 
nonprofit organization or association 
representing any redevelopment area or 
part thereof, if the project is located 
within an EDA-designated 
redevelopment area. Further information 
on the areas which are eligible for this 
EDA program is available from EDA’s 
Regional Offices. 


Program Objective 


The purpose of the Public Works 
Grant Program is to assist communities 
with the funding of public works and 
development facilities that contribute to 
the creation or retention of private 
sector jobs and to the alleviation of 
unemployment and underemployment. 
Such assistance is designed to help 
communities achieve lasting 
improvement by establishing stable and 
diversified local economies, and 
improving local living conditions and the 
economic environment of the area. In 
view of the current rural distress, 
applications from rural communities will 
be reviewed with particular interest. 


Funding Availability 


Funds in the amount of $122.443 
million are available for this program. 


Funding Instrument 


EDA may provide grants with 
maximum EDA participation normally 
ranging from 50 percent to 80 percent of 
project costs. Applicants will be 
required to provide the local share. 
Acceptable sources of the local share 
include but are not limited to local 
government general revenue funds; 
Community Development Block Grant 
(CDBG) entitlement funds or balance of 
state award; Urban Development Action 
Grants; and other public and private 
donations. 

The local share need not be in hand at 
the time of application; however, the 
local share must be firm and readily 
available. The local share must not be 
encumbered in any way that would 
preclude its use consistent with the 
requirements of the grant agreement. 
Priority will be given to applications 
which maximize the local share’s 
percentage of the project cost. 
Supplementary grant assistance to 
finance more than 50 percent of project 
costs will only be approved by EDA for 
projects in areas of high distress. 
Decisions on such assistance shall be 
based on the nature of the project, the 
amount of fair user charges or other 
revenues the project may reasonably be 
expected to generate and the relative 
needs of the project (see 13 CFR 305.5). 


Selection Criteria 


For both regular public works projects 
and Public Works Impact Program 
(PWIP) projects, priority consideration 
will be given to those which are the 
most competitive based upon the project 
selection criteria set forth below, that 
best meet the needs of eligible areas, 
and that are located in areas of severe 
economic distress. 


A. Public Works Projects 


Factors that will be taken into account 
in considering projects eligible under 
section 101({a)(1){A}-(C) of PWEDA, 42 
U.S.C. 3131{a)(1)(A)-{C), include 
whether and to what extent the project: 

1. Improves opportunities for the 
successful establishment or expansion 
of industrial or commercial plants or 
facilities in the area where such project 
will be located; 

2. Assists in creating or retaining 
private sector jobs in the near term and 
assists in the creation of additional long- 
term employment opportunities, 
provided the jobs are not transferred 
from any other area of the United States, 
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and will result in a low cost per job in 
relation to total EDA project cost; 

3. Benefits the long-term unemployed 
and members of low-income families 
who are residents of the area to be 
served by the project; 

4. Fulfills a pressing need of the area, 
or part thereof, in which it will be 
located; 

5. Is consistent with the EDA 
approved Overall Economic 
Development Program (OEDP) for the 
area in which it is, or will be, located, 
and has broad community support; 

6. Is supported by significant private 
sector investment; 

7. Has adequate local share of funds 
with evidence of firm commitment and 
availability; 

8. Supports developments taking place 
in designated enterprise zones, 
particularly in rural areas; and 

9. Demonstrates that necessary 
permits, land acquisitions or options on 
land and rights-of-way have been 
obtained and that all other legal 
requirements of the application process 
have been satisfied. 


B. Public Works Impact Program 


Factors that will be taken into account 
in considering projects under the Public 
Works Impact Program (PWIP) 
authorized by section 101a(1)(D) of 
PWEDA, 42 U.S.C. 3131(a)(1)(D), include 
whether and to what extent the project: 

1. Directly assists in creating 
immediate useful work (i.e., construction 
jobs) for the unemployed and 
underemployed residents in the project 
area; 

2. Improves the economic or 
community environment in areas of 
severe economic distress; 

3. Includes a specific plan (i.e., PWIP 
Employment Strategy) for hiring the 
unemployed and underemployed 
persons in the project area to work on 
the construction of the project; 

4. Assists in certain long-term 
employment opportunities or other 
economic benefits for the unemployed 
and underemployed in the project area; 

5. Primarily benefits low-income 
families by providing essential services, 
or satisfying a pressing public need; 

6. Can begin construction quickly 
(normally within 90 days after 
acceptance of the grant by the 
applicant); and 

7. Has substantial labor intensity, 
where labor intensity is the proportion 
of labor costs to the total project costs. 


C. Industrial Park Projects 


Projects which will primarily serve an 
industrial park or site will be evaluated 
on such additional factors as: 
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1. A detailed analysis of existing 
industrial park capacity and utilization; 
occupancy rates for existing developed 
industrial acres currently available 
within a 25-mile radius of the project 
site. For cities with populations over 
50,000, the prescribed area may be 
determined by an analysis of industrial 
sites within an established industrial 
area, which may be less than a 25-mile 
radius. Contact the Economic 
Development Representative for the 
area or the appropriate EDA Regional 
Office for guidance; 

2. Commitments in writing from 
identified tenants to locate in the 
industrial park or site. Commitments 
must include description of the industry, 
the number of jobs created or saved, 
and an implementation schedule; and 

3. The existence of a concrete 
marketing strategy and demonstrated 
financial ability to market space in the 
industrial park or site. Strong emphasis 
will be placed upon this requirement. 
D. Favorable Consideration Is Not 
Likely for Projects Which 

1. Are in areas with unemployment 
rates below the national average, unless 
it can be demonstrated to EDA's 
satisfaction by other more appropriate 
measures that the area is suffering 
substantial distress and economic 
hardship. 

2. Do not benefit the long-term 
unemployed or members of low-income 
families or otherwise substantially 
further the objectives of the Economic 
Opportunity Act of 1964. 

3. Cannot be implemented within a 
reasonable period of time; 

4. Involve substantial land purchase; 

5. Involve public buildings such as 
hospitals, jails, court houses, theaters, 
fire stations, etc.; 

6. Do not have the applicant's share of 
project funding readily available; 

7. Support tourism or recreational 
activities, unless it can be demonstrated 
to EDA’s satisfaction that tourism is the 
major industry in the area or that the 
project will assist in creating a 
significant number of jobs. In that case, 
the project must directly assist in 
providing job opportunities for 
unemployed and underemployed 
persons of the area and otherwise 
support the long-term growth of the 
area; 

8. Involve industrial parks where there 
is evidence of excessive vacancies in 
existing developed industrial parks or 
sites in close proximity to the proposed 
project, unless there is evidence the 
proposed project is targeted to types of 
firms not readily accommodated or 
served by the existing industrial parks 


and firm commitments to locate in the 
industrial park exist; or 

9. Require a mortgage to be placed on 
the real property or the facility to be 
constructed/improved with EDA funds. 
E. Prohibited Projects 

No support will be provided for 
proposals such as parking garages; 
pedestrian walkways; non-industrial 
street repairs; beautification 
improvements; or land reclamation, sub- 
surface demolition and site clean-up 
activities. 


Proposal Submission Procedures 


To establish the merits of project 
proposals, interested parties should first 
contact the Economic Development 
Representative for the area. The EDA 
Regional Office can provide the name, 
address and telephone number of the 
Economic Development Representative 
for the area who will provide a 
preapplication form and arrange for 
conferences to discuss the proposal. 
EDA will screen proposals before 
inviting the submission of a formal 
application. Proposals will be evaluated 
based upon: 

1. Conformance with statutory and 
other legal requirements and with the 
selection criteria mentioned above; 

2. The merits of the proposal in 
addressing the relative economic 
development needs of the eligible area; 
and 

3. The availability of funds as 
allocated to the Regional Offices. 

Processing time for project proposals 
will depend on the completeness of 
information provided in the 
preapplication form and supporting 
documents at the time of submission. 

Project proposals that require 
additional information from applicants 
or other sources will be returned to 
correct deficiencies and the official 
application receipt dates will be 
adjusted accordingly. 


Formal Application Procedures 


Following a review of project 
proposals, EDA will invite entities 
whose projects are selected for funding 
consideration to submit formal 
applications. Those submitting project 
proposals not selected for funding 
consideration will be so advised as soon 
as possible. EDA will evaluate 
applications for conformance with 
published statutory, regulatory and 
policy requirements, including the 
project selection criteria set forth above. 
Proposals for funding under this 
program are subject to the requirements 
of Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” 
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When all of EDA’s public works funds 
have been awarded, unsuccessful 
applicants will be notified of the status 
of their applications as soon as possible. 


Previous Applications 


Project applications invited but not 
funded in FY 1986 remain eligible for 
funding consideration. Those 
applications which were received by 
September 30, 1986 will be processed 
and evaluated in accordance with the 
project selection criteria published for 
FY 1986, current legal requirements, and 
EDA’s revised nonrelocation policy 
which was published in the Federal 
Register on September 15, 1986. Those 
applications not received by EDA by 
September 30, 1986 must be consistent 
with the project selection criteria and 
requirements published in this notice 
and submitted on application forms 
issued by EDA for FY 1987. Applicants 
whose projects were invited but not 
submitted to EDA in FY 1986 should 
obtain FY 1987 application forms from 
EDA’s Regional Offices. 


Further Information 


For further information contact the 
appropriate EDA Regional Office {see 
list below). 


IX. Program: Guaranteed Loans 


(Catalog of Federal Domestic Assistance: 
11.301 Economic Development—Business 
Development Assistance) 


Summary 


Pursuant to Public Law 69-136 {42 
U.S.C. 3142-3246 {h)) {the Act), EDA is 
prepared to guarantee up to eighty 
percent (60%) of the principal and 
interest of loans to be made to private 
borrowers for the purchase of fixed 
assets and/or for working capital 
purposes for projects located in areas 
eligible for EDA assistance. EDA loan 
guarantees are made available to help 
businesses expand, establish, or 
maintain operations in both urban and 
rural eligible areas throughout the 
Nation. Guarantees offered under this 
program are made at the discretion of 
the Assistant Secretary for Economic 
Development based upon data from the 
borrower and lender current at the time 
the guarantee is offered. 


Preapplication Procedures 


Applicants should contact the 
appropriate EDA Regional Office 
Business Loans Division to discuss their 
proposals. EDA will screen proposals 
before inviting a formal application. 
Proposals will be evaluated based upon 
conformance with the following: 
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1. Statutory requirements contained in 
the Act; 

2. Regulatory requirements contained 
in 13 CFR Parts 306 and 309; and 
restated in this notice; and 

3. Provisions of Office of Management 
and Budget (OMB) Revised Circular A- 
70, dated August 24, 1984 (A-70). 


OMB Circular A-70 (Revised) 
Requirements 


All loan guarantees must conform to 
the requirements of A-70, without 
exception. The most significant 
requirements of A-70 are as follows: 

1. Loans must be secured by first 
priority, unsubordinated liens on 
collateral having value in excess of the 
full amount of the loan. 

2. An annual guarantee fee, payable 
quarterly, equal to one-half percent of 
the outstanding EDA contingent liability 
will be charged. This fee is subject to 
change at any time prior to approval of a 
guarantee. 

3. Not more than eighty percent (80%) 
of the principal and the interest on a 
loan may be guaranteed. 

4. The lender must bear a significant 
portion of the risk of loss on the loan. No 
other security, guarantees or any other 
arrangement that would not inure 
ratably to EDA for that portion of the 
loan not guaranteed by EDA will be 
permitted. 

5. No loan directly involved with tax- 
exempt obligations, such as industrial 
revenue bonds, will be guaranteed. 


Supplementary Information 
A. Amount of Funding Available 


EDA is authorized to commit up to 
$150 million to guarantee contingent 
liability for loan principal in FY 1987, 
which ends September 30, 1987. 


B. Type of Financial Assistance 


EDA will consider proposals for the 
guarantee of loans made by private 
lending institutions to private borrowers 
to finance the costs of fixed assets or for 
working capital purposes. EDA will not 
accept applications for projects which 
involve real estate development for 
either investment or speculation, or 
refinancing of current debt. 


C. Who May Apply 


Formal applications will be invited by 
EDA only after review and acceptance 
of satisfactory project proposals. 
Applications will be accepted only from 
private lending institutions (the 
“applicant”) for the guarantee of loans 
to private business enterprises. EDA's 
relationship is essentially with the 
lender applicant, not the borrower. 


D. Long-Term Employment 


EDA seeks to assist in the creation or 
retention of permanent private-sector 
jobs in EDA eligible areas. Accordingly, 
the project for which the applicant seeks 
financial assistance must be reasonably 
calculated to provide more than a 
temporary alleviation of unemployment 
or underemployment within the eligible 
area where the project is or will be 
located. 


E. Repayment Ability 


The private lender and EDA must find 
that there is reasonable assurance of 
repayment of the guaranteed loan. 


F. EDA Guarantee Required 


No loan will be guaranteed by EDA 
unless the application is supported by 
evidence that the financial assistance 
applied for is not otherwise available to 
the prospective borrower from either 
private lenders without a guarantee or 
from other Federal agencies on terms 
which, in the opinion of EDA, will 
permit accomplishing the project. In the 
event the borrower is a large 
corporation which would normally have 
funds available to finance the project, 
such corporation must certify that it 
would not locate the proposed project 
within the EDA-designated area without 
the benefits of EDA’s financial 
assistance. 


G. Relocation 


Nonrelocation requirements apply to 
guaranteed loans under Section 202, 
Title Il of PWEDA. EDA’s regulations at 
13 CFR 309.3 (51 FR 32628, September 15, 
1986) prohibit transferring jobs from one 
commuting area to another. Certificates 
of nonrelocation will be required. 


General Conditions of Assistance 
A. Amount of Loan 


EDA will not ordinarily approve an 
application for a guarantee of a loan 
with a face value under $600,000. 


B. Term of Loan 


The term of a guaranteed fixed asset 
loan cannot exceed the weighted 
average estimated useful economic life 
of the project fixed assets, but in no 
event can the term of such a loan exceed 
twenty-five (25) years. The term of a 
guaranteed working capital loan 
ordinarily may not exceed five (5) years, 
and the loan should be fully amortized 
during its term. EDA will not ordinarily 
guarantee revolving-type or open-end 
working capital loans. 
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C. Guarantee Percentage and Interest 
Rate 


Pursuant to A-70, EDA may guarantee 
up to eighty percent (80%) of the face 
value of a loan. However, applicants 
requesting an eighty percent (80%) 
guarantee will be required to justify why 
a lesser guarantee percentage would not 
be acceptable. As a general rule, EDA 
will not offer to guarantee a loan in 
excess of the following percentages and 
interest rates: 

1. 80% guarantee—Lender prime rate 
plus 1.50%. 

2. 75% guarantee—Lender prime rate 
plus 1.75%. 

3. 70% guarantee—Lender prime rate 
plus 2.0%. 

4. 60% guarantee—Lender prime rate 
plus 2.5%. 


D. Guarantee Fee 


Pursuant to A-70, EDA will charge the 
lender an annual guarantee fee, payable 
quarterly, equal to one-half percent of 
the outstanding contingent liability. EDA 
reserves the right to change this fee at 
any time prior to approval of the 
guarantee. 


E. Application Fee 


EDA may charge an application 
processing fee to cover the costs of 
application processing and review. 


F. Lender's Risk 


That portion of the loan not 
guaranteed by EDA must be at risk to 
the applicant throughout the term of the 
loan. This precludes the applicant from 
obtaining any additional security, 
guarantee, or compensating balances to 
separately secure the unguaranteed 
portion of the loan. This does not 
preclude normal loan participation 
arrangements by the lender, provided 
that any such participation is acceptable 
to EDA. EDA will be obligated to deal 
only with the applicant, and all 
participants must be eligible as 
applicants. 


G. Other Lender-Borrower Relationships 


Where an applicant has other 
creditor/debtor relationships with the 
prospective borrower, EDA will seek 
assurances that these relationships will 
not create conflicts with EDA’s interest 
in the applicant's servicing of the loan 
for which a guarantee is sought. 
Ordinarily, EDA will not accept an 
application from an applicant who has 
existing short-term revolving working: ; 
capital financing extended to the 
borrower. 
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H. EDA Investment Per Job 


EDA will consider only those projects 
that have an EDA investment exposure 
of $20,000 or less per permanent job to 
be created or saved. 


I. Repayment Ability 


Only projects that demonstrate 
reasonable assurance of repayment are 
eligible to receive EDA financial 
assistance. The applicant must 
demonstrate why it is reasonably 
certain the borrower will be able to 
repay the loan. As a minimum, the 
application must include: 

1. Applicant’s normal detailed credit 
analysis, including a narrative 
discussion of company history, 
management, product, production 
capability, market conditions, finances, 
collateral, and repayment ability (with 
ratio analyses compared to industry 
standards); 

2. Three (3) years’ financial 
statements, audited and certified by a 
public accountant, if available, or 
certified by a responsible officer of the 
prospective borrower; if in operation 
less than three years, financial 
statements since inception; 

3. Financial statements of the 
prospective borrower, current within 
ninety (90) days of the date of the 
application; 

4. Pro forma balance sheets, income 
and cash flow statements of the 
prospective borrower on a month-by- 
month basis for the first year after the 
loan is made and on a quarterly basis 
for the next two (2) years; 

5. One copy of the proposed note and 
loan agreement between the applicant 
and the prospective borrower with 
attachments. 


J. Adequate Collateral 


The lender must perfect and maintain 
perfected liens against and security _ 
interests in collateral adequate to permit 
full recovery of the loan in the case of 
default by the borrower. Collateral must 
be of such nature that repayment of the 
loan is reasonably assured when 
considered with the integrity and ability 
of project management, soundness of the 
project and borrower's prospective 
earnings. The applicant must document 
why it is reasonably certain that 
adequate collateral coverage exists. 
Only projects that demonstrate that the 
full amount of the loan is covered 
exclusively by an unsubordinated first 
priority security interest on collaterai 
offered by the borrower will be 
considered. There will be no exceptions 
to.this requirement.:Proof and 
documentation of collateral coverage 
shall include but not be limited to 


current appraisals as to the fair market 
and liquidation value of the collateral 
that will support the loan. If the 
purchase of new machinery and 
equipment constitutes all or part of the 
prospective project cost, current cost 


‘data for such assets may be submitted 


in lieu of an appraisal. Where real 
property is to be pledged as collateral, a 
description and evidence of ownership 
must be included with appraisals 
acceptable to EDA. 


K. Guarantees 


Unconditional personal/corporate 
guarantees (of full and timely payment 
and performance by-the borrower) will 
be required from all persons or entities 
which hold or control 10 or more percent 
of the ownership interests in a borrower 
unless: 

1. The borrower has a profitable 
historical performance of no less than 
three out of the most recent five years, 
abundant collateral, adequate cash flow 
and meets key industry standards {i.e. 
Robert Morris Associates}; 

2. Borrower's stock is so widely held 
that no one individual/family/entity can 
exercise control; 

3. Borrower's parent, subsidiary, or 
affiliate that is required to guarantee is 
legally restricted from guaranteeing, or 
such guarantee would conflict with 
other existing contractual obligations of 
the prospective guarantor. 

In addition, cross guarantees may also 
be required from related corporate 
entities. 

EDA will require current (not over 
ninety days old at the time the 
application is filed) personal financial 
statements signed by the prospective 
guarantor, and where appropriate and 
necessary to support the guarantee by 
the guarantor'’s spouse, and disclosing 
community and individual assets and 
indebtedness when applicable. 

L. Equity Requirements 

All applications for EDA financial 
assistance shall be supported by 
adequate existing and/or proposed 
equity so as to enhance the success of 
the proposed project and lessen EDA’s 
potential exposure. The following 
minimum equity will be required: 

1. For guaranteed working capital 
loans, the prospective borrower must 
have existing, or must provide, net 
working capital equal to not less than 
fifteen pecent (15%) of its total working 
capital needs. 


2. For guaranteed fixed asset loans, 
the prospective borrower must provide. 
an equity investment in the loan project 
of at least fifteen percent (15%) of the 
aggregate loan project cost. 
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3. The prospective borrower must 
provide twenty-five percent (25%) of the 
aggregate loan project cost for: 

a. New businesses with no operating 
history; 

b. Loans without full: personal and/or 
corporate guarantee of stockholders 
owning ten percent {10%) or more of the 
borrower; 

c. Energy-related businesses; 

d. Ventures which EDA determines to 
have above-average risk. 


M. Feasibility Report 


An independent technical, financial, 
and economic feasibility report by a firm 
acceptable to EDA will be required for 
all applications for new ventures 
involving a total project cost of $1 
million or more and for projects 
involving tourism or recreational 
facilities. Such a report must be related 
to the pro forma operating statements 
associated with the application. 
Independent feasibility studies may also 
be required for other applications, as 
deemed necessary by EDA. 


N. Tax-Exempt Obligations 


The EDA project cannot share 
collateral with or include elements 
financed with tax-exempt obligations, 
such as industrial revenue bonds. 


O. Other Requirements 


1. Hazard Insurance with a standard 
mortgage clause naming the lender as 
beneficiary will be required in an 
amount at least equal to the lesser of the 
depreciated replacement value of the 
property being insured or the amount of 
the loan. 

2. Keyman life insurance, which may 
be decreasing term insurance, normally 
will be required for principals and key 
employees of the borrower, pledged or 
assigned to the lender. 


Applicant Servicing Responsibilities 


A. Upon approval of a guaranteed 
loan, the applicant's responsibilities 
shall include, but are not limited to, 
executing such care and diligence in the 
disbursement, servicing, collection, and 
liquidation of the guaranteed loan as 
would be exercised by a reasonable and 
prudent commercial lender in dealing 
with a lean of its funds without the EDA 
guarantee. 

B. In the event of subsequent default 
on the loan, unless EDA elects 
otherwise, the applicant will have full 
responsibility for servicing and 
liquidating the loan prior to making 
demand on EDA for payment under the 
EDA guarantee. EDA shall be obligated 
to pay that portion of the loan guranteed 
after the deduction of all proceeds of the 





45750 


liquidation less reasonable expenses 
directly attributable to the liquidation. 
Failure to perform these responsibilities 
satisfactorily may preclude EDA from 
honoring its guarantee. EDA will 
examine the applicant's records before 
honoring any guarantee. 


Application Requirements 


A. The application shall include the 
following: 

1. A signed statement by the borrower 
assuring that it will not use the EDA 
financial assistance to relocate jobs 
from one labor area to another or to 
close facilities involved in the EDA- 
guaranteed project; ’ 

2. Approval of the application by the 
appropriate agency or instrumentality of 
the state or political subdivision in 
which the project is located, together 
with a signed statement by that local 
authority that the project is consistent 
with an Overall Economic Development 
Program approved by EDA; 

3. Full disclosure of the amount and 
nature of all fees charged to the 
borrower by the lender, attorneys, 
agents or other persons to expedite the 
application. Appropriate fees and 
charges may include services such as 
accounting, legal, engineering and 
appraisals. Packaging and/or lobbying 
expenses are not allowable project costs 
and no proceeds of the loan may be 
used indirectly for attorneys’ or 
consultants’ fees in connection with 
securing EDA’s guarantee. EDA may 
permit reasonable fees and charges as 
allowable project costs. EDA will not 
permit any fees or charges that are 
contingent upon project approval. 

4. An agreement that neither the 
borrower nor the applicant will employ 
or retain for professional services any 
person who on behalf of EDA occupied 
a position or engaged in activities which 
EDA determines involves discretion 
with respect to the granting of the 
assistance under the Act. This 
agreement shall remain in effect for two 
years after EDA grants assistance to the 
applicant. 

5. An application for character/ 
integrity investigation (Name Check 
Form DC-346) for each officer, the chief 
financial manager, and for each 
individual owning or controlling at least 
twenty percent (20%) of the borrower. 

6. Documentation satisfactory to EDA 
to substantiate that the guaranteed loan 
will not create unfair competition within 
the meaning of Section 702 of the Act. 
Section 702 unfair competition results if 


the project would increase the 
production of goods, materials, or 


_ commodities, or the availability of 


services or facilities, when there is not 
sufficient demand for such goods, 
materials, commodities, services, or 
facilities to employ the efficient capacity 
of existing competitive commercial or 
industrial enterprises. Applicants are 
encouraged to submit borrower's data 
for this requirement prior to or within 
thirty (30) days of receiving 
authorization to apply for EDA financial 
assistance to expedite processing of the 
loan guarantee. Applicants and 
borrowers should understand that 
expenses incurred prior to formal 
offering of a loan guarantee are made 
solely at the applicant's or borrower's 
expense. 

7. A description of state/or local 
government assistance to the project. 

B. Loan guarantees are also subject to 
the following statutes: 

1. Federal Water Pollution Control 
Act, as amended, 33 U.S.C. 1251-1376; 

2. Davis-Bacon Act, as amended, 40 
U.S.C. 276a-276a-5; see 13 CFR 309.6; 

3. The Architectural Barriers Act of 
1954, as amended, 42 U.S.C. 4151-4157; 
see 13 CFR 309.14; 

4. The National Environmental Policy 
Act of 1969, as amended, 42 U.S.C. 4321- 
4370; see CFR 309.18; 

5. The National Historic Preservation 
Act of 1966, 16 U.S.C. 470-470W-6; 

6. The Wild and Scenic River Act, as 
amended, 16 U.S.C. 1271-1287; 

7. The Clean Air Act, as amended, 42 
U.S.C. 7401-7626; 

8. The Flood Disaster Protection Act 
of 1973, as amended, 42 U.S.C. 4001- 
4128. 


Application Submission 


Proposals should be submitted to the 
appropriate EDA Regional Office at the 
earliest practical date, but in no event 
later than May 30, 1987. Business Loan 
proposals from the Denver region will be 
processed by the Chicago Regional 
Office. Proposals received after this date 
may not be considered during FY 1987. 
Completed applications for authorized 
projects should be submitted no later 
than June 30, 1987. Incomplete 
applications or applications that do not 
conform to program requirements will 
be rejected by EDA. 

The EDA National Office will review 
all loans recommended for approval by 
a Regional Office. National Office 
review will encompass credit as well as 
program objectives, priorities and 
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interest. All guarantees require approval 
by the Assistant Secretary of Commerce 
for Economic Development. 


For Further Information Contact 


For further information contact the 
Chief of the Business Loans Division of 
the Regional Office that services your 
state (see list below). In the case of 
projects located in the Denver region, 
the Chicago Regional Office Business 
Loans Division Chief is the appropriate 
contact. 


X. EDA Regional Offices 


The EDA Regional Offices and the 
States they cover are: 

Philadelphia Regional Office, Liberty 
Square Building, 105 South 7th Street, 
First Floor, Philadelphia, Pennsylvania 
19106, Telephone: (215) 597-4603; serving 
Connecticut, Delaware, District of 
Columbia, Maine, Maryland, 
Massachusetts, New Hampshire, New 
Jersey, New York, Pennsylvania, Puerto 
Rico, Rhode Island, Vermont, Virginia, 
Virgin Islands, and West Virginia. 

Atlanta Regional Office, Suite 750, 
1365 Peachtree Street, NE, Atlanta, 
Georgia 30309, Telephone (404) 347- 
7401; serving Alabama, Florida, Georgia, 
Kentucky, Mississippi, North Carolina, 
South Carolina, and Tennessee. 

Chicago Regional Office, Suite A- 
1630, 175 West Jackson Boulevard, 
Chicago, Illinois 60604, Telephone: (312) 
353-7707; serving Illinois, Indiana, 
Michigan, Minnesota, Ohio, and 
Wisconsin. 

Austin Regional Office, Suite 201, 
Grant Building, 611 East Sixth Street, 
Austin, Texas 78701, Telephone (512) 
482-5461; serving Arkansas, Louisiana, 
New Mexico, Oklahoma, and Texas. 

Denver Regional Office, Suite 200, 
Tremont Center, 333 West Colfax 
Avenue, Denver, Colorado 80204, 
Telephone (303) 844-4714; serving 
Colorado, Iowa, Kansas, Missouri, 
Montana, Nebraska, North Dakota, 
South Dakota, Utah, and Wyoming. 

Seattle Regional Office, Suite 500, 
Lake Union Building, 1700 Westlake 
Avenue, North Seattle, Washington 
98109, Telephone (206) 442-0596; serving 
Alaska, American Samoa, Arizona, 
California, Guam, Hawaii, Idaho, 
Nevada, Oregon, and Washington. 

Dated: December 16, 1986. 

Orson G. Swindle, III, 

Assistant Secretary for Economic 
Development. 

[FR Doc. 86-28532 Filed 12-18-86; 8:45 am] 
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